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PREFACE 

TO  THE  FOUBTH  EDITION. 


Fob  all  the  shortoomings  of  the  present  and  last  Editions 
I  alone  am  lesponsible. 

To  the  last  Edition  my  friend  Mr.  Lyon  oontributed 
the  earefolly-reyised  Index,  which  was  a  portion  of  his 
original  yalnable  oontribution  to  the  Work,  and  he  also 
read  and  oorrected  the  proof  sheets  as  the  Edition  was 
passing  through  the  press.  Muoh  to  my  regret  and  loss, 
however,  he  has  desired  to  be  relieved  from  the  further 
burdens  of  authorship. 

Under  these  circumstanoes,  I  wish  to  express  my 
warmest  acknowledgment  of  gratitude  to  my  friend, 
Mr.  George  Humphreys,  of  the  South  Eastern  Circuit, 
for  valuable  assistance  rendered  to  me  in  connection  with 
this  Edition.  In  addition  to  revising  and,  so  far  as  was 
rendered  necessary  by  new  Acts  and  Eules,  re-writing 
Chapter  XI.,  I  am  indebted  to  him  for  imdertaking  the 
laborious  task  of  preparing  the  Index,  for  reading  the 
proof  sheets  of  the  work,  and  for  other  friendly  aid, 
without  which  the  appearance  of  this  Edition  would  have 
been  longer  delayed. 

I  very  much  r^ret  the  increased  bulk  of  the  Work.  I 
can  only  plead  in  extenuation  that  every  added  paragraph 
embodies  either  a  statute,  a  new  decision,  or  a  point  that 
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17  PREFACE  TO  THE  FOURTH  EDITION. 

has  arisen  in  daily  practice,  as  to  which  the  former  Edi- 
tion wets  either  silent,  or  appeared  to  deal  too  meagrely. 
While  every  Chapter  has  received  substantial  additions, 
Chapter  V.,  which  deals  with,  perhaps,  the  most  impor- 
tant branch  of  the  subject,  and  Chapter  lY.,  section  2, 
dealing  with  '^  agreements  for  leases,"  have  been  almost 
entirely  re-written. 

In  its  present  shape,  I  believe  the  Work  embodies,  with 
sufficient  fulness  for  daily  use,  all  the  statute  and  case  law 
upon  the  subject,  of  practical  utility,  down  to  the  date  of 
publication.  The  only  important  case  not  noticed  in  its 
proper  place  in  the  text  is  Dougal  v.  McCarthy y  [1893]  1 
Q.  B.  736,  which  was  not  reported  until  page  6,  the 
portion  of  the  text  affected  by  it,  had  passed  through  the 
printer's  hands. 

Upwards  of  a  thousand  additional  cases  have  been 
incorporated  in  the  text.  For  the  tabulation  of  the  cases 
and  statutes  I  am  indebted  to  the  well-known  accuracy  of 
Mr.  Bobert  Biches,  of  the  Inns  of  Court  Bar  Library, 
Royal  Courts  of  Justice. 


J.  H.  EEDMAN. 


2,  New  Court,  Lincoln's  Inn. 
July,  1893. 


PREFACE 

TO  THE  FmST  EDITIOK. 


QuEsmoNS  as  to  the  law  goyeming  the  relationahip  of 
landlord  and  tenant  are  matters  which  every  lawyer  in 
praotioe  Ib  required  to  advise  upon  almost  daily.  As  he  , 
is  often  boimd  to  form  and  act  upon  an  opinion  at  once, 
it  is  of  the  greatest  importance  that  he  should  have  at 
hand  the  means  of  informing  himself  quickly  what  the 
law,  as  modified  by  statutes  or  decisions,  then  is.  The 
Authors,  therefore,  venture  to  hope  that,  in  consequence 
of  the  recent  alterations  effected  by  statutes  and  by  the 
decisions  of  the  courts  in  this  branch  of  the  law,  a  new 
work  upon  the  subject  may  be  acceptable  to  the  public. 

They  have  endeavoured,  while  avoiding  as  much  as  pos- 
sible merely  historical  statements  of  law,  to  deal  concisely 
with  every  portion  of  the  subject  which  is  of  practical 
importance  and  fairly  within  the  scope  of  a  work  of  this 
description.  Their  aim  has  been  to  produce  a  work  not 
too  elaborate  or  bulky  to  be  easily  referred  to,  and  not  too 
meagre  to  be  useful  when  referred  to.  How  far  they  have 
saooeeded  the  profession  and  the  public  must  decide. 


6,  Essex  Ck>T7BT,  Tbkplb,  E.G., 
/km,  1876. 
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ADDENDA. 


Vtige  6y  inunri — "  Ihumt  holding  over  after  expiration  of  hie  term. — ^The 
judgments  in  J)ougal  y.  McCarthy ,  [1893]  1  Q.  B.  736;  41 
W.  B.  484,  dedded  while  this  work  was  passing  through  the 
press,  contain  an  important  exposition  of  the  law  applicable  to 
Ihe  tenancy  which  arises  in  the  case  of  a  tenant  holding  over. 
In  Eight  y.  Barhy  (1 T.  B.  169),  Lord  Mansfield  said,  <  U  there 
be  a  lease  for  a  year,  and  by  consent  of  both  parties  the  tenant 
continue  in  possession  afterwards,  the  law  implies  a  tacit  re- 
novation of  the  contract.  They  are  supposed  to  have  renewed 
the  old  agreement  which  was  to  hold  for  a  year.'  This  was 
only  an  obiter  dictum;  and  in  Waring  v.  King  (8  M.  &  W.  675), 
Lord  Abinger,  C.  B.,  expressed  his  view  to  be  '  that  if  a  party 
takes  premises  for  a  certain  time,  and  holds  over,  he  does  not 
thereby  necessarily  become  tenant  from  year  to  year,  unless 
something  occurs  to  show  the  existence  of  a  new  contract.'  The 
something  generally  relied  upon  to  show  the  existence  of  a  new 
contract  was  payment  of  rent  (Hyatt  y.  Gr^fithSy  17  Q.  B.  605), 
or  an  agreement  to  pay  it.  The  ease  of  Dougal  v.  McCarthy  has 
carried  the  matter  a  step  further,  and  has  decided  that  *  if  there 
is  the  consent  of  both  parties  that  the  tenant  shall  remain  in 
possession  as  tenant,  and  nothing  is  said  to  rebut  that  inference 
of  law,  it  Ib  by  law  a  tenancy  from  year  to  year  on  the  terms  of 
the  old  tenancy,  so  far  as  applicable.'    Fer  Lord  Esher,  M.B." 

„  32,  line  13  from  bottom,  add^**  See  Williamt  y.  Jenkins,  [1893] 
lC3h.  700;  68  L.  T.  261." 

„  36,  after  line  1 7,  add — '  <  The  tenant  for  life,  in  exercising  his  power 
of  leasing,  must  haye  reg^axd  to  the  interests  of  all  parties 
entitled  under  the  settlement ;  and  a  lease  not  for  the  benefit  of 
settled  estate,  but  for  the  purpose  of  conferring  some  benefit  on 
a  third  person,  such  as  the  wife  of  the  tenant  for  life,  will  not 
be  supported.    {Sutherland  y.  Sutherland,  37  Sol.  J.  618.)" 

9,  112,  lines  7  and  14.  Wallii  y.  Bands,  also  reported  [1893]  2  Gh.  76 ; 
41 W.  B.  471 ;  68  L.  T.  428. 
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Page  177»  line  8,  add^**  But  a  hoarding  was  held  not  to  be  a  <  building  * 
within  the  terms  of  a  covenant  which  contemplated  only  baildings 
which  conld  be  cemented  or  stuccoed.  {Foster  t.  Froier,  37  Sol.  J. 
661 ;  W.  N.  (1893)  107.)" 

,,  182,  line  19,  add — ''But  where  a  building  was  let  in  flats,  the 
staircase,  which  was  the  only  means  of  access  to  the  flats, 
remaining  in  the  possession  and  control  of  the  landlord,  it  was 
held  that  there  was  an  implied  covenant  bj  the  latter  to  keep 
the  staircase  in  repair.  {Miller  v.  ffaneock,  37  Sol.  J.  568; 
9  Times  L.  B.  612.)*' 

„  184,  line  3  from  bottom,  add — **  Inherent  defeete — ^And  where  a 
tenant  takes  a  building  of  such  a  kind  that  by  its  own  inherent 
nature  it  would  in  course  of  time  fall  into  a  particular  condition, 
then  the  natural  consequences  of  its  being  in  that  condition  is 
not  a  breach  of  a  covenant  to  repair.  {Litter  v.  Zone,  37  Sol.  J. 
669 ;  9  Times  L.  B.  623.)" 

„  186,  line  11  from  bottom,  add — ''  And  a  house  is  not  out  of  repair 
by  reason  of  a  few  cracks  in  the  plastering  or  nail  holes  in  the 
wall.     {Ferry  v.  Chotzner,  9  Times  L.  B.  488.)" 

„    198,  line  32.    Henderton  v.  Thorn,  also  reported  41  W.  B.  609. 

„    266,  line  13,  add--'*  Smith  v.  Jtobineon,  [1893]  2  Q.  B.  63." 

268,  line  18,  add^'*  Smith  v.  SoHneon,  [1893]  2  Q.  B.  63." 

266,  line  28.    London  and  Wettmimter  Loan  Co.  v.  Lond,  ^  N,  W, 
Ry,  Co,,  also  reported  [1893]  2  Q.  B.  49. 

„  349,  line  6  from  bottom.  WaUia  v.  Handt,  also  reported  [1893]  2 
Ch.  76  ;  41  W.  B.  471 ;  68  L.  T.  428. 

„    366,  line  23,  add—**Baike8  v.  Simmone,  96  L.  T.  Jour.  184." 

„  373,  line  6  from  bottom.  Look  v.  Fearoe,  also  reported,  on  appeal, 
[1893]  3  Ch.  271. 

„  376-6,  insert — ''Where  a  landlord  is  proceeding  by  ejectment  to 
enforce  a  right  of  re-entry,  an  application  by  an  underlessee  for 
a  vesting  order  may  be  made  by  counter-daim.  ( Warden,  ^,  of 
CholmehfU  School  y.  Sewell,  37  Sol.  J.  602 ;  96  L.T.  Jour.  206.)" 

„    446,  line  28.    Fobertt  v.  Holland,  also  reported  [1893]  1  Q.  B.  666. 
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CHAPTER  I. 


VARIETIES  OF  TENANCIES. 


According  to  the  theory  of  English  law,  no  subject  oan  Tenures 
acquire  the  absolute  ownership  of  land.  Every  interest  in  generally. 
real  estate  is  held  by  some  tenure.  The  person  possessed 
of  the  highest  estate  known  to  the  law,  that  of  a  fee  simple, 
is  a  ''  tenant "  in  fee  simple,  and  *'  holds  "  to  him  and  his 
heirs  for  ever,  the  sovereign  being  the  supreme  lord. 
Whoever,  therefore,  possesses  any  interest  in  real  estate  is, 
in  the  eye  of  the  law,  a  tenant ;  the  lands  or  other  posses- 
sions he  holds  are  tenementSy  and  the  manner  in  whicn  they 
are  held  the  tenure.  In  dealing  with  the  subject  of  land- 
lord and  tenant,  however,  we  propose  only  to  treat  of  the 
incidents  of  that  branch  of  it  which  is  included  in  the 
relationship  popularly  known  as  a  tenancy — ^in  fact,  the 
hiring  of  land,  houses,  and  other  tenements.  The  rela- 
tionship, therefore,  which  we  mean  is,  that  which  arises 
where  one  person  (the  landlord)  entitled  to  real  estate  for 
any  interest  or  period  of  duration  permits  another  person 
(the  tenant)  for  a  less  period  to  use  and  enjoy  such  real 
estate  upon  certain  conditions,  express  or  implied,  and 
generally  including  a  recompense  in  the  shape  of  rent  or 
other  consideration. 

A  tenant,  in  the  limited  sense  in  which  we  shall  use  Varieties  of 
that  word,  holds  either  as  (I)  tenant  at  sufferance,  (2)  tenant  tenanoiea. 
at  will,  (3)  tenant  from  year  to  year,  or  (4)  as  lessee  for  a 
term  of  years. 

J 


2  VAKIETIES  OF  TENANCIES.  [cHAP.  I. 

Ai  sufferance.  J^  tenancy  at  sufferance  has  been  defined  as  the  lowest 
estate  which  can  subsist.  It  arises  where  a  person  has  held 
by  a  lawful  title  and  continues  the  possession  after  his  title 
has  determined  without  either  the  agreement  or  disagree- 
ment of  the  person  then  entitled  to  the  property.  ( W  atk. 
Conv.  23,  n.)  Thus,  if  a  tenant  for  years  or  his  assignee 
holds  over  after  the  expiration  of  the  term  {Butler  v.  Such- 
mantoriy  Cro.  Jao.  169 ;  Doe  v.  Beaufort^  6  Ex.  498,  603), 
or  a  tenant  from  year  to  year  holds  over  after  the  deter- 
mination of  the  tenancy  by  notice  to  quit,  or  by  the  death 
of  the  lessor  who  was  only  tenant  for  life  {Doe  v.  Roberts^ 
16  M.  &  W.  780),  or  a  tenant  at  will  holds  over  after  the 
determination  of  that  estate  {Doe  v.  Turner^  7  M.  &  W. 
226 ;  9  M.  &  W.  643),  in  every  such  case  the  person  so 
holding  over  is  a  tenant  at  sufferance;  so  is  an  under- 
tenant who,  being  in  possession  at  the  determination  of 
the  original  lease,  is  permitted  by  the  reversioner  to  hold 
over.  {Simpkin  v.  Ashurstj  4  Tyrw.  781.)  A  tenancy  at 
sufferance  arises  by  implication  of  law,  and  cannot  be 
created  by  contract  between  the  parties.  (Watk.  Conv. 
24.)  It  is  an  estate  which  cannot  be  assigned  or  conveyed, 
and  is  in  fact  a  mere  invention  of  the  law  to  prevent  the 
continuance  of  possession  acting  as  a  trespass.  (Smith, 
L.  &  T.  31,  2nd  ed.)  The  tenant  may  be  ejected  at  any 
time  without  demand  of  possession.  If  the  kndlord 
assents  to  his  possession,  he  becomes  tenant  at  will ;  if  he 
receives  rent,  tenant  from  year  to  year.  {Doe  v.  Morse, 
1  B.  &  Ad.  366.) 

At  tciih  .  ^  A  tenancy  at  will  is  an  estate  determinable  at  any  time 
at  the  will  either  of  the  landlord  or  tenant  (Co.  litt.  65  a ; 
16  Ch.  D.  274;  50  L.  J.,  Ch.  318) ;  but  to  create  such  a 
tenancy  there  must  be  a  distinct  reservation  of  a  right  so 
to  determine  it.  Thus,  "  I  give  you  Broadacre  to  enjoy 
as  long  as  I  please,  and  to  take  again  when  I  please,"  or 
"to  hold  henceforth  at  the  will  and  pleasure  of  B.  at  the 
yearly  rent  of  25/,  45.  payable  quarterly"  {Doe  v.  Car,  17 
L.  J.,  Q.  B.  3 ;  11  Q.  B.  122) ;  or  if  the  agreement  be  to 
let  premises  so  long  as  both  parties  like,  reserving  a  com- 
pensation accruing  de  die  in  diem,  and  not  referable  to  a 
year  or  any  aliquot  part  of  a  year,  in  such  cases  the  tenancy 
is  a  tenancy  at  will.  {Richardson  v.  Langridgey  4  Taunt. 
128.)  This  estate  may  either  be  created  by  express  words, 
as  in  the  cases  above  mentioned,  or  it  may  arise  by  impli- 
cation.   It  arises  in  the  latter  mode  whenever  a  person. 
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enters  or  remams  in  possession  of  premises  wifli  the  con- 
sent of  the  landlord,   but  without  having  his  tenancy 
secured  by  an  operative  lease,  and  before  he  pays  or  agrees 
to  pay  rent.     A  cestui  que  trust  who  is  in  actual  occupation 
of  the  trust  property  with  the  consent,  or  even  the  mere 
aoqmescenoe  of  the  trustee,  is  considered  as  his  tenant  at 
^.     {Garrard  v.  Tuck,  8  C.  B.  231 ;  18  L.  J.,  C.  P.  338  : 
Metting  v.  Leak,  16  C.  B.  652 ;  24  L.  J.,  0.  P.  187.)     So 
IS  a  person  who  holds  rent  free  by  jjermission  of  the  owner, 
as  m  the  case  of  a  dissenting  minister  put  into  possession 
by  trustees  of  a  congregation  (Doe  v.  Jones,  10  B.  &  C 
718 ;  Doe  v.  M'Kaeg,  10  B.  &  C.  721 ;  Collier  v.  King,  11 
C.  B.,  N.  S.  14)  ;  or  one  who  enters  under  an  agreement  for 
a  purchase  or  a  lease,  if  he  have  paid  no  rent  {per  Parke,  B., 
Howard  v.  Shaw,  8  M.  &  W.  118 ;  Anderson  v.  Midland 
Bail.  Co,,  30  L.  J.,  Q.  B.  94 ;  Qoodtitle  v.  Herbert,  4  T.  E. 
680 ;  Coatsworih  v.  Johnson,  55  L.  J.,  Q.  B.  220  ;  54  L.  T. 
520) ;  although  in  the  case  of  a  purchase  he  may  have  paid 
interest.     {Doe  v.  Chamberlaine,  5  M.  &  W.  14 ;  Howard 
V.  Shaw,  supra.)     A  payment  of  rent,  however,  would 
generally  make  him  tenant  from  year  to  year.     {Mann  v. 
Lovejoy,  Ry.  &  M.  356 ;  and  see  notes  to  Clayton  v.  Blakey, 
2  Sm.  L.  C.  118,  9th  ed. ;  and  Richardson  v.  Langridge, 
Til  L.  0.  B.  P.  11.)     Entry  under  a  void  lease,  until 
payment  of  rent,  constitutes  a  person  a  tenant  at  will. 
(Doe  V.  BeU,  5  T.  E.  471 ;  2  Sm.  L.  C.  110,  9th  ed. ;  and  / 
Bee  infra,  "  Tenancy  from  year  to  year.")     A  tenancy  at  / 
will  may  be  determined  by  either  party,  at  any  time,  and  I 
without  any  notice,  as  by  a  mere  demand  of  possession  by  \ 
the  landlord,  though  not  expressed  in  formal  language  Ji 
(Boe  Y.  Price,  9  :Bing.  356),  or  by  the  tenant  quitting.  ^^ 
So  it  will  be  determined  by  the  death  of  either  party,  or 
by  either  of  them  doing  any  act  inconsistent  with  the  con- 
timianee  of  the  tenancy  (Co.  Litt.  56  b ;  Turner  v.  Doe,  9    * 
M.  &  W.  646)  ;  e.g.  by  the  landlord  granting  a  lease 
(Hogan  v.  Hand,  9  W.  E,  673),  or  executmg  a  conveyance 
of  the  premises, — ^but  not  until  notice  thereof  reaches  the 
tenant  {Doe  v.  Thomas,  6  Ex.  857;  20  L.  J.,  Ex.  367),— 
or  doing  any  aot  upon  the  land  for  which  in  the  case  of 
any  other  tenancy  he  would  be  liable  to  an  action  of  tres- 
pass {Turner  v.  Doe,  supra),  such  as  entering  on  the  land 
without  the  consent  of  the  tenant,  and  cutting  trees,  or 
getting  stone,  or  putting  in  his  cattle,  or  the  like  {Doe  v. 
Turner,  7  M.  &  W.  225) ;  or  by  the  tenant  executing  an 
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[chap.  I. 


Tenancy  from 
year  to  year. 


assignment  or  underlease  of  his  interest — ^but  not  unless 
the  landlord  have  notice  of  it  {Pinhom  v.  Somter^  8  Ex. 
763 ;  22  L.  J.,  Ex.  367)  —or  committing  voluntary  waste. 
(Co.  litt.  57  a.) 

A  tenancy  from  year  to  year  is  a  term  certain  for  one 
year  from  the  date  of  its  commencement.  {L^gg  v.  Strud" 
wick,  2  Salk.  414 ;  J9W  y,  Kennett,  3  A.  &  E.  662.)  Its 
distmctive  feature  is  that  it  can  only  (in  the  absence  of 
express  stipulation)  be  determined  by  half  a  year's  notice 
to  quit,  which  must  expire  on  a  day  corresponding  with 
the  date  of  the  commencement  of  the  tenancy.  At  the 
end  of  each  year,  if  not  determined  by  proper  notice, 
another  year  is  added  to  the  term.  So  that  if  at  or  before 
the  end  of  the  first  half  year  no  proper  notice  is  given,  it 
continues  for  two  years ;  if  at  the  end  of  the  third  half 
year  no  notice,  then  for  three  years,  and  so  on.  Instead 
of  half  a  year's  notice  a  shorter  notice  may  be  stipulated 
for,  and  in  the  case  of  a  tenancy  to  which  the  Agricultural 
Holdings  Act,  1883,  applies,  a  year's  notice  is,  in  the 
absence  of  a  written  agreement  to  the  contrary,  now 
necessary.  (46  &  47  Vict.  c.  61,  s.  33  ;  Barlow  v.  Teal, 
15  Q.  B.  D.  501 ;  54  L.  J.,  Q.  B.  564.)  The  notice  must 
always  expire  at  the  end  of  some  year  from  the  commence- 
ment. In  the  case  of  a  general  letting  not  expressed  to 
be  from  year  to  year,  if  the  tenancy  were  determinable  by 
notice  at  some  time  other  than  the  anniversary  of  its  com- 
mencement, it  would  not  be  a  yearly  holding.  {Kemp  v. 
Deirett,  3  Camp.  510.) 
Is  asBignable.  A  tenancy  from  year  to  year  is  assignable  {Allcock  v. 
Moorhmse,  9  Q.  B.  D.  366 ;  30  W.  E.  871 ;  JBotting  v. 
Martin,  1  Camp.  317  ;  and  see  Elliott  v.  Johmon,  L.  R.,  2 
Q.  B.  120 ;  36  L.  J.,  Q.  B.  44 ;  infra,  Chap.  X.),  difFering  in 
this  respect  from  a  tenancy  at  will.  It  is  a  term,  which  on 
the  death  of  the  tenant  vests  in  his  personal  representative 
until  there  is  some  legal  determination  of  it.  (Doe  v. 
Wood,  14  M.  &  W.  682 ;  Doe  v.  Porter,  3  T.  E.  13 ;  Jatnea 
V.  Dean,  11  Ves.  393.) 

A  tenancy  from  year  to  year  may  arise  either  by  an 
express  agreement  or  lease  from  year  to  year,  by  a  general 
letting,  or  by  implication  of  law. 

Where  the  parties  expressly  agree  upon  a  tenancy  from 
a  given  date  "from  year  to  year,"  such  a  tenancy  is 
created  and  may  be  determined  by  notice  at  the  end  of  the 
first  or  any  subsequent  year.     {Doe  v.  Mainhy,  10  Q.  B. 


How  it  ariB6B. 


(1)  By  express 
oontract. 
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473 ;  16  L.  J.,  Q.  B.  303  ;  Doe  v.  Sniaridge,  7  Q,  B.  9  j7  ; 
14  L.  J.,  a  B.  327.) 

Bat  it  is  necessary  to  distingiiish  those  oases  in  which  a 
tenn  of  one  year  or  more  is  granted  in  the  first  instance 
before  the  introduction  of  the  words  "  from  year  to  year." 
Thus,  if  land  be  let  "  for  one  year,  and  so  on  from  year  to 
year,"  a  tenancy  not  detenninable  until  the  end  of  the 
fieoond  year  is  created.  {Doe  v.  GreeUy  9  A.  &  E.  658 ; 
Reg.  V.  Chawton,  1  Q.  B.  247 ;  10  L.  J.,  M.  0.  55  ;  Denn 
V.  Cartright,  4  East,  31 ;  Birch  v.  Wright,  1  T.  E.  380.) 
A  demise  for  "one  year,"  or  for  "one  year  certain" 
merely,  is  not  a  tenancy  from  year  to  year,  but  determines 
at  the  end  of  the  first  year  without  any  notice  to  quit. 
(Cobb  V.  Stokes,  8  East,  358 ;  Johnstone  v.  Sudkstone,  4 
B,  &  C.  937.)  Lord  EUenborough  expressed  an  opinion 
that  a  tenancy  "  for  twelve  months  certain,  and  six  months' 
notioe  afterwturds,"  might  be  determined  by  six  months' 
notice  expiring  at  the  end  of  the  first  year.  {Thompson  v. 
Maherley,  2  Camp.  573  ;  and  see  Langton  v.  Carleton, 
L.  E.,  9  Ex.  57.)  The  case  was,  however,  decided  on 
another  point,  and  the  dictum  hets  been  questioned.  {Doe 
V.  Oreen,  supra;  Gardner  v.  Ingram,  61  L.  T.  729.) 

Whenever  a  landlord  lets  property  and  a  tenant  takes  (2^  By  a  gene- 
it  without  stipulation  as  to  the  duration  of  the  tenancy,  it  '*^  letting, 
is  a  letting  at  wiQ ;  but  if  the  landlord  accepts  yearly 
rent,  or  rent  measured  by  any  aliquot  part  oi  a  year,  a 
letting  from  year  to  year  arises,  such  being  the  construc- 
tion whioli  tie  law  puts  upon  such  acceptance  by  the 
landlord,  unless  there  be  some  agreement  between  the 

ries  to  the  contrary.  {Per  Parke,  B.,  Doe  v.  Wood,  14 
&  W.  682,  687 ;  Richardson  v.  Langridge,  4  Taunt, 
128;  Hunt  v.  Allgood,  10  C.  B.,  N.  8.  253.)  This  must 
be  taken  as  limited  to  lettings  not  by  deed ;  for  a  grant 
or  lease  by  deed,  without  limitation  as  to  time,  con- 
fers on  the  lessee  an  estate  for  his  own  life,  where  the 
lessor  is  competent  to  grant  such  an  interest.  (Co.  litt. 
42  a ;  Doe  v.  Broume,  8  East,  166 ;  but  see  Doe  v.  Gardener, 
21  L.  J.,  C.  P.  222.)  Moreover,  a  general  letting  for  a 
purpose,  extending  beyond  one  year,  as  the  raising  of 
crops  not  matured  in  that  time,  would  be  enlarged  accord- 
ing to  the  purpose  of  the  letting.     {Roe  v.  Lees,  2  W.  Bl. 

11^1.) 
A  tenancy  from  year  to  year  arises  by  implication  of  (3)  By  impU- 

law  where,  without  any  agreement  for  letting,  or  with  an  ^^^^  °*    ^' 
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insixument  of  letting  inoperative  to  pass  any  interest  in 
the  property,  there  has  been  occupation  and  payment  of 
(a)  In  case  of  rent.  Payment  of  rent  without  any  explanation  raises  the 
tenant  hold-  presimiption  that  a  tenant  at  sufferance  holding  over  after 
ing  oYor.  jj^Q  expiration  of  his  lease  has  become  tenant  from  year  to 
year,  the  terms  of  his  holding,  in  the  absence  of  any  stipu- 
lation to  the  contrary,  being  the  same  as  those  in  his 
original  lease,  so  far  as  they  are  applicable,  and  this 
whether  the  original  lease  has  come  to  an  end  by  effluxion 
of  time,  by  the  death  of  the  lessor,  or  determination  of  his 
title.  {Kelly  v.  Patterson,  43  L.  J.,  0.  P.  320  ;  L.  E.,  9 
C.  P.  681 ;  -Thomas  v.  Pacher,  26  L.  J.,  Ex.  207 ;  1  H.  & 
N.  669 ;  Hyatt  v.  Griffiths,  17  Q.  B.  505 ;  Dighy  v.  Atkin- 
son,  4  Camp.  275 ;  James  v.  Dean,  11  Ves.  395 ;  Bishop  v. 
Howard,  2  JB.  &  0.  100.)  The  terms  on  which  he  holds 
over  are,  however,  rather  matter  of  evidence  than  of  law 
{Mayor  of  Thetford  v.  Tyler,  15  L.  J.,  Q.  B.  33 ;  8  Q.  B. 
95 ;  Hyatt  v.  Griffiths,  supra) ;  and  if  nothing  is  said  as  to 
terms,  payment  of  rent  is  evidence  of  an  agreement  to  hold 
on  the  original  terms  {Roe  v.  Ward,  1  H.  Bl.  97),  even 
though  there  has  been  an  assignment  of  the  reversion  prior 
to  the  holding  over  {Wyatt  v.  Cole,  36  L.  T.  613 ;  and  see 
Johnson  v.  St,  Peter,  Hereford,  4  A.  &  E.  520),  and  not- 
withstanding the  landlord  does  not  in  fact  know  the  terms 
on  which  the  tenant  holds,  if  he  could  by  inquiry  have 
ascertained.  {Kelly  v.  Patterson,  supra,  per  Brett,  J. ;  but 
see  Oakley  v.  Monck,  34  L.  J.,  Ex.  137 ;  35  L.  J.,  Ex.  87 ; 
L.  R.,  1  Ex.  159,  where,  however,  according  to  Pigott,  B., 
the  landlord  had  no  means  of  finding  out  the  rejected 
term.)  If  there  be  any  dispute  as  to  the  terms,  it  is  a 
matter  of  fact  for  a  jury.     {Oakley  v.  Monck,  supra.) 

Where  a  tenancy  from  vear  to  year  has  determined  by 

a  regular  notice  to  quit,  the  mere  accidental  detention  of 

the  &ey  for  a  short  time  after  the  tenant  has  removed  his 

goods  is  not  evidence  of  an  intention  to  continue  the 

tenancy  {Gray  v.  Bomj^as,  11  0.  B.,  N.  S.  520) ;  and  in 

cases  of  holding  over  the  question  of  intention  to  renew  the 

tenancy  is  one  of  fact.     {Jones  v.  Shears,  4  A.  &  E.  832.) 

Termfl  of  ex-        The  following  amongst  other  terms  of  an  expired  ten- 

r^  *w*^°^  ^^^y  would  be  treated  as  applicable  to  a  tenancy  arising 

BuSi  oaae.        upon  a  holding  over,  namely,  a  covenant  to  pay  rent  in 

advance  (Lee  v.  Smith,  9  Ex.  662)  ;  a  stipulation  that  the 

rent  should  abate  in  case  of  damage  to  the  premises  by  fire 

{Bennett  v.  Ireland,  E.  B.  &  E.  326) ;  a  covenant  to  keep 
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ihe  premises  in  repair  {Richardson  t.  Qiffbrd^  1  A.  &  E. 
52 ;  Ecclesiastical  Commissioners  v.  Merral,  L.  R.,  4  Ex. 
162;  Ponsford  v.  Abbott,  Cab.  &  E.  225),  including  the 
obligation  to  rebuild  in  case  the  premises  are  burnt  down 
{Digby  v.  Atkinson^  4  Camp.  275) ;  stipulations  as  to  the 
rotation  of  crops,  and  other  farming  and  husbandry  cove- 
nante  {Doe  v.  Amey^  12  A.  &  E.  476 ;  looker  v.  Smith,  1 
H.  &  N.  732 ;  Roe  v.  Ward,  1  H.  Bl.  97),  including  stipu- 
lations as  to  off-going  tenant's  rights  to  crops  {Boraston  v. 
Green,  16  East,  71 ;  and  see  Hutton  v.  Warren,  1  M.  &  W. 
466) ;  and  a  stipulation  that  a  tenant  shall  retain  and  sow 
a  portion  of  a  farm  for  his  own  benefit  after  the  end  of  the 
term  {Hyatt  v.  Griffiths,  17  Q.  B.  605) ;  a  covenant  not  to 
underlet  the  premises  (Crawley  v.  Price,  L.  E.,  10  Q.  B. 
302 ;  23  W.  R.  874) ;  a  stipulation  that  the  tenancy  may 
be  determined  "at  any  tune  hereafter"  on  giving  six 
months*  notice  to  quit  {Bridges  v.  Potts,  17  C.  B.,  N.  S. 
314 ;  33  L.  J.,  C.  P.  338) ;  and  a  proviso  for  re-entry  on 
non-payment  of  rent  {Thomas  v.  Packer,  1  H.  &  N.  669 ; 
26  L,  J.,  Ex.  207),  or  on  breach  of  covenant  {Doe  v.  Amey, 
supra;  Crawley  v.  Price,  supra). 

On  the  other  hand,  a  stipulation  for  a  two  years'  notice 
to  quit  {Tooker  v.  Smith,  supra)  is  not  applicable.  It  has 
been  questioned  whether  a  stipulation  by  the  tenant  to  do 
substantial  as  distinguished  from  tenantable  repairs  is  ap- 
plicable to  such  a  tenancy.  {Doe  v.  Amey,  12  A.  &  E.  479, 
per  Lord  Denman,  C.  /. ;  Bowes  v.  Croll,  6  E.  &  B.  264, 
per  Erie,  J.)  But  it  is  submitted  that  the  doubt  is  un- 
founded {Digby  v.  Atkinson,  4  Camp.  275),  since  the  terms 
of  the  holdmg  over  are  not  confined  to  such  terms  as  are 
necessarily  incident  to  a  yearly  tenancy,  but  include  such 
terms  as  may  be  incident  thereto.  {Hyatt  v.  Griffiths,  17 
Q.  B.  505.)  A  covenant  to  put  the  premises  in  the  same 
state  of  repair  at  the  end  of  the  term  as  they  were  in  at 
the  commencement  would,  in  an  action  on  the  implied  con- 
tract arising  out  of  the  new  tenancy  from  year  to  year,  be 
held  to  mean  the  state  of  repair  they  were  in  at  tne  com- 
mencement of  the  holding  over ;  though  the  tenant  would 
be  liable,  if  sued  upon  the  actual  covenant  in  the  original 
lease  for  the  breach  existing  at  the  end  of  the  term,  to  put 
ihem  into  the  state  of  repair  in  which  they  were  at  the  com- 
mencement of  the  term.  {Johnson  v.  St,  Peter,  Herefoi^d, 
4  A  &  E.  520.) 

A  number  of  the  above  cases  have  been  decided  with 
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reference  to  a  yearly  tenancy  axismg  upon  posseesion  taken 
under  a  void  lease  or  an  agreement  for  a  lease ;  but  the 
rule  is  the  same.  {Thomas  v.  Packer^  1  H.  &  N.  669,  j9er 
Watson,  B.) 

Where  some  of  the  terms  of  the  tenancy  are  expressly 
yaried,  the  remaining  terms  will  be  taken  to  apply,  as 
where  the  rent  is  altered  in  amount.  {Digby  v.  Atkimony 
4  Camp.  275.)^ 

If  me  parties  have  expressly  agreed  for  a  tenancy  at 
will,  payment  of  rent  in  wnatever  manner  will  not  change 
it  to  one  from  year  to  year,     {Doe  v.  Car,  11  Q.  B.  12t^ ; 
17  L.  J.,  Q.  B.  3;  Doe  v.  Davies,  21  L.  J.,  Ex.  60 ;  7  Ex. 
89.)     But  where  the  tenancy  at  will  arises  by  implication 
of  law,  and  not  by  contract,  payment  of  rent  will  convert 
(b)OrentOTiig  it  into  One  from  year  to  year.     Formerly,  where  a  person 
under  an  in-    ^^  j^^  ^^^  possession  imder  a  mere  a^eement  for  a  lease 
tract  for  or  a  Toid  lease,  e.g.,  a.  lease  tor  more  than  three  years  not 

letting,  imder  seal,  and  paid  or  agreed  to  pay  any  pcui;  of  the 

annual  rent,  the  tenant  had  in  equity  an  estate  according 
to  the  instrument  {Parker  v.  Taswell^  2  De  Q-.  &  J.  559 ; 
27  L.  J.,  Ch.  812) ;  but  at  common  law  his  position  was 
merely  that  of  a  tenant  from  year  to  year  upon  all  the 
terms  of  the  instrument  which  were  not  inconsistent  with 
such  a  tenancy.     {Martin  v.  Smithy  L.  R.,  9  Ex,  50 ;  43 
L.  J.,  Ex.  42 ;  Doe  v.  Bell,  2  Sm.  L.  0.  110,  9th  ed. 
Clayton  v.  Blakey^  ib.  118 ;  Lee  v.  Smith,  23  L.  J.,  Ex 
198  ;  Tress  v.  Savage,  4  E.  &  B.  36 ;  23  L.  J.,  Q.  B.  339 
Bennett  v.  Ireland,  28  L.  J.,  Q.  B.  48  ;  Beale  v.  Sanders 
3  Bing.  N.  C.  860 ;  Richardson  v.  Oifford,  1  A.  &  E.  52 
Berrey  v.  Lindley,  3  M.  &  &.  498 ;  Knight  v.  Benett,  3 
Bing.  361 ;  Chapman  v.  Toumer,  6  M.  &  W.  100 ;  Doe  v. 
Amey,  12  A.  &  E.  476 ;  Hamerton  v.  Stead,  3  B.  &  C.  478  ; 
Braythwayte  v.  Hitchcock,  10  M.  &  W.  494.)     In  the  case 
of  Walsh  V.  Lonsdale  (21  Ch.  D.  9 ;  52  L.  J.,  Ch.  2 ; 
46  L.  T.  858),  decided  in  1882,  the  Court  of  Appeal, 
dealing  with  the  above  class  of  cases,  held  that  a  tenant  in 
possession,  imder  an  agreement  for  a  lease  of  which  the 
Court  would  decree  specific  performance,  has  no  longer  two 
estates — one  a  legal  tenancy  from  year  to  year,  and  the 
other  an  equitable  tenancy  under  the  agreement — but  is  in 
the  same  position  as  if  a  lease  in  the  terms  of  the  agree- 
ment had  been  granted.     {Swain  v.  Ayres,  21   Q.  B.  D. 
289  ;  57  L.  J.,  Q.  B.  428 ;  Lowther  v.  Meaver,  41  Ch.  D. 
248;  58  L.  J.,  Ch.  482.)     Where,  howeyer,  the  agree- 
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ment  is  one  of  which  the  Court  would  not  decree  specific 
performance,  the  old  rule  still  prevails,  and  until  payment 
of  rent  the  tenancy  is  one  at  will,  and  afterwards  from 
year  to  year.  {Coatstcorth  v.  Johnson^  55  L.  J.,  Q.  B. 
220 ;  64  L.  T.  520.) 

In  any  case,  however,  should  the  relationship  of  land- 
lord and  tenant  be  permitted  to  continue  during  the  term 
contemplated  by  the  inoperative  instroment,  it  will  then 
cease  without  notice  to  quit,  as  if  the  term  had  in  fact 
been  created.     {Doe  v.   Strattouy  4  Bing.  446;  Tress  v. 
Savage,  supra.)     And  the  tenant,   having  had  the-  fuU 
benefit  wluoh  he  could  have  enjoyed  under  the  lease,  the 
stipulations  entered  into  by  him  in  respect  of  the  property 
will  be  enforced  against  him,  e,g.y  the  undertaking  to 
leave  in  repair  {Pistor  v.  Catery  9  M.  &  W.  316  ;  Beale  v. 
Sanders,  3  Bing.  N.  C.  860),  to  paint  in  the  last  year  of 
the  term  {Martin  v.  Smith,  L.  E.,  9  Ex.  50  ;  43  L.  J.,  Ex. 
42),  or  to  leave  a  certain  stock  of  game  {Adams  v.  Clutter^ 
buck,  10  a.  B.  D.  403;  52  L.  J.,  Q.  B.  607).    On  the 
other  hand,  he  will  be  entitled  to  the  benefit  of  the  stipula- 
tions as  to  ofE-going  tenants'    rights.     {Brocklington  v. 
Saunders,    13    W.   K.   46.)      It  is  immaterial  that  the 
agreement    for   the  lease  was    subject    to    a    condition 
wliich  has  not  been  fulfilled.     {Pistor  v.  Cater,  9  M.  &  W. 
316.) 

If  a  person  who  enters  imder  an  agreement  for  a  pur-  (c)  or  entry 
chase  which  goes  off,  pays  rent,  he  w3l  generally  become  ^^^  *  PPJ" 
tenant  from  year  to  year.    {Saunders  v.  Musgrare,  6  B.  &  toerofl 
C.  524;  Cia^on  v.  Blakei/,  2  Sm.  L.  C.  118,  9th  ed.) 

Payment  of  rent  in  these  cases  raises  a  tenancy  by  im-  Implication 
plication,  but  actual  payment  of  rent  is  not  necessary ;  it  is  ^y  payro©»^t 
sufficient  if  the  tenant  either  agrees  to  pay  it,  or  admits  that  ^f  f^. 
it  is  due.     {Cox  v.  Bent,  5  Bing.  185  ;  and  see  Vincent  v. 
Godson,  24  L.  J.,  Ch.  121.) 

The  presumption  arising  from  the  acceptance  of  rent  is  ^  case  of  cor- 
the  same  in  the  case  of  a  corporation  landlord  as  in  that  of  P®****^"*- 
a  private  individual,  so  that  a  parol  lease  by  a  corpora- 
tion after  receipt  of  rent  creates  a  tenancy  from  year  to 
year.  {Ecclesiastical  Commissioners  v.  Mental,  L.  R.,  4  Ex. 
162;  38  L.  J.,  Ex.  93  ;  Doe  v.  Taniere,  12  Q.  B.  998  ;  18 
L.  J.,  Q.  B.  49 :  Wood  v.  Tate,  2  B.  &  P.,  N.  R.  247.) 
Occupation  and  payment  of  rent  will  not,  however,  render 
a  corporation  tenant  from  year  to  year,  but  only  liable  for 
use  and  occupation  during  the  actual  period  of  occupation. 
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{Unlay  v.  Bristol  and  Exeter  Rail.  Co.y  21  L.  J.,  Ex.  117 ; 
7  Ex.  409.) 
Mere  oooapa-       But  where  there  has  been  no  rent  paid,  and  no  circum- 
tion^m  not    stances  from  which  a  tenancy  can  be  implied,  mere  occu- 
pation will  not  make  the  occupier  a  tenant  from  year  to 
year.     {Doe  v.  Pullen,  2  Bing.  N.  C.  749.)     Thus,  where 
there  was  a  negotiation  for  a  letting,  and  the  agreement 
was  drawn  and  approved  of  by  the  tenant,  but  he  was  to 
find  a  surety,  and  he  neither  found  the  surety  nor  executed 
the  agreement,  it  was  held  that  there  was  no  implied 
tenancy.     {Doe  v.  Carturight,  3  B.  &  Aid.  326.)     And 
so  in  the  case  of  one  who  entered  without  leave,  and  after- 
wards there  was  a  treaty  for  a  lease,  upon  the  terms  of 
which  the  parties  disagreed.     {Doe  v.   Quigley^  2  Camp. 
505 ;  and  see  Dawes  v.  Dowlingy  22  W.  R.  770.) 
Implication         Payment  and  receipt  of  rent  do  not  actually  create  a 
ofiwit^t^'^   tenancy  from  year  to  year.     {Finlay  v.  Bristol  and  Exeter 
conclusive.       Rail.  Co,^  21  L.  J.,  Ex.  117;  7  Ex.  409.)     Receipt  of 
rent  is  evidence  of  a  tenancy  of  some  kind.     If  no  other 
tenancy  appear,  the  law  implies  that  it  is  from  year  to 
year.     {Roe  v.  PrideauXy  10  East,  187 ;  Doe  v.  Watts^  7 
T.  R.  85.)     This  can,  however,  be  rebutted  by  surround- 
ing circumstances  {Smith  v.  Widhkey  47  L.  J.,  C.  P.  282  ; 
26  W.  R.  52),  and  it  is  competent  for  either  receiver  or 
payer  of  rent  to  prove  the  circumstances  under  which  the 
payments  were  made,  and  by  such  circumstances  to  repel 
the  legal  implication  which  would  result  from  the  receipt 
of  rent  unexplained.     {Doe  v.    CragOy  6  C.  B.  90 ;  17 
L.  J.,  C.  P.  263.)     Thus,  where  a  landlord  has  received 
rent  from  a  tenant  holding  over,  he  may  show  that  the 
rent  was  received  in  ignorance  of  the  fact  of  the  deter- 
mination of  the  old  tenancy  {ibid,) ;  and  in  a  later  case  the 
receipt,  under  a  mistake,  of  rent  of  an  inadequate  amount, 
and  described  as  "chief  rent,"  purporting  to  be  paid  under 
an  invalid  lease,  was  held  not  to  constitute  a  tenancy  from 
year  to  year.     {Smith  v.   Widlukey  47  L.  J.,  C.  P.  282 ; 
26  W.  R.  52.)     And  the  law  will  not  infer  the  relation- 
ship of  landlord  and  tenant  if,  looking  to  all  the  circum- 
stances of  the  case,  it  appear  that  it  was  not  the  intention 
of  the  parties  to  create  that  relationship,  notwithstanding 
the  payment  is  described  as  rent.     {Camden  v.  Batterbury^ 
7  C.  B.,  N.  S.  864 ;  28  L.  J.,  C.  P.  335 ;   Williams  v. 
Bartholomew,  1  B.  &  P.  326.) 
Tenaneietfir        jf  gj^  annual  rent  is  reserved,  the  holding  is  from  year 
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to  year,  although  the  oontraot  of  demise  provides  that  the  P^^**  «/« 
tenant  shall  qnit  at  a  quarter's  notice,  provided  that  notice  ^^^' 
is  to  expire  at  the  same  time  of  the  jear  as  the  tenancy 
commenced.  If  it  is  agreed  that  it  may  be  determined 
at  any  timCy  on  six  or  three  months'  notice,  that  creates  a 
half-yearly  or  quarterly  tenancy,  as  the  case  may  be  {Doe 
V.  Graftony  21  L.  J.,  Q.  B.  276  ;  Kemp  v.  Derretty  3  Camp. 
610) ;  if  on  one  month's  notice,  then  a  monthly  tenancy. 
{Doe  v.  Gower,  17  Q.  B.  689  ;  21  L.  J.,  Q.  B.  57). 

Tenancies  for  less  than  a  year  most  frequently  occur  Lodgings, 
in  the  case  of  lodgings.  A  lodger  tenant  is  a  person  who 
is  entitled  to  the  exclusive  possession  of  an  inner  room  or 
rooms  in  the  house  of  another  person,  the  dominion  over 
the  building  generally,  including  the  outer  door  and  ap- 
proaches to  such  inner  room,  being  vested  in  the  land* 
lord.  {Monks  v.  DykeSy  4  M.  &  W.  667 ;  and  see 
Bradley  v.  BayliSy  61  L.  J.,  Q.  B.  183 ;  8  Q.  B.  D.  210 ; 
Ancketill  v.  BayUsy  10  Q.  B.  D.  677;  48  L.  T.  342.) 
A  lodger  tenant  is  distinguishable,  on  the  one  hand,  from 
a  person,  commonly  called  a  lodger,  who  merely  con- 
tracts with  a  boardmg-house  keeper  for  food  and  shelter, 
but  not  for  the  exclusive  possession  of  any  particular  room, 
though  a  separate  sleeping  room  may  be  assigned  to  him, 
and  who  is  merely  in  the  position  of  a  guest  at  an  inn  and 
not  of  a  tenant  ( Wright  v.  Stavart,  29  £.  J.,  Q.  B.  161  ;  2 
E.  &  E.  721 ;  Lane  v.  Dixon,  3  C.  B.  784,  jjcr  Maule,  J.) ; 
and,  on  the  other  hand,  from  a  person  who  has  the  exclu- 
sive occupation  of  rooms  in  a  house  as  an  ordinary  tenant. 
Of  the  latter  class  is  the  occupation  of  chambers,  flats,  or 
any  building  in  which  what  was  originally  one  house  be- 
comes divided  into  separate  tenements,  and  there  is  a  dis- 
tinct outer  door  to  each  holding  opening  upon  a  common 
8tairoa£e,  each  holding  being  considered  in  the  light  of  a 
separate  dwelling-house.  {Lee  v.  Oamely  Cowp.  8  ;  Tracy 
V.  Talbot,  6  Mod.  214 ;  Bradley  v.  BayliSy  supra,  per  Brett, 
L.  J.)  A  lodger  tenant  is  entitled,  as  part  of  his  holding, 
to  the  use  of  everything  which  is  incident  to  the  proper 
enjoyment  of  the  lodgings,  as  the  street-door  bell,  knocker, 
skylight  on  the  staircase  and  water-closet.  ( Underwood  v. 
Burrows,  7  0.  &  P.  2S.)  He  is  in  the  same  position  as  an 
ordinary  tenant,  and  the  landlord  may  distrain  his  goods 
for  rent  {Newmany.  Anderton,  2  B.  &  P.,  N.  R.  224  ;  Cook 
V.  ffumber,  31  L.  J.,  0.  P.  73,  76 ;  11  0.  B.,  N.  8.  33) ; 
and  he  can  maintain  an  action  against  the  landlord  for 
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trespass.     {Lane  v.  Dixon^  3  C.  B.  781 ;  16  L.  J.,  C.  P. 
129.)   He  differs  from  an  ordinary  tenant  in  that  the  usages 
with  respect  to  notices  to  quit  in  the  case  of  yearly  tenants 
do  not  apply  to  his  tenancy.     ( Wilson  v.  Abbott^  3  B.  & 
What  notice     0.  88;  Adams,  Eject.  101.)     Indeed,  the  question  gene- 
MnTwherT*"  ^^^^  ^  ^  "^hai  notice  is  necessary  to  determine  a  shorter 
tenancy  for      tenancy  than  a  yearly  one  is  not  free  from  doubt.     Though 
less  than  a       in  the  case  of  a  quarterly  tenancy  a  quarter's  notice  seems 
yearly  one.      requisite  {Kemp  V.  Derrett,  3  Camp.  510  ;  Toume  v.  Camp- 
bell, 3  C.  B.  921,  per  Coltman,  J.),  in  the  case  of  a  monthly 
or  weekly  tenancy  a  reasonable  notice  is  necessary  {Jones 
y.  Mills,  31  L.  J.,  0.  P.  66  ;  10  C.  B.,  N.  S.  788) ;  but  it 
is  not  necessarily  commensurate  with  the  period  of  letting. 
{Huffell  V.  Armitsteady  7  C.  &  P.  56.)     Custom  or  local 
usage  would  be  evidence  of  what  was  a  reasonable  notice. 
"  A  tenant,"  said  Parke,  B.,  in  the  last-cited  case,  "  who 
enters  upon  a  fresh  week  may  be  bound  to  continue  until 
the  expiration  of  that  week,  or  to  pay  the  week's  rent,  but 
this  is  a  very  different  thing  from  giving  a  week's  notice  to 
quit.     The  proposition  contended  for  is  this,  that  if  a  tenant 
commences  a  new  week  without  giving  notice,  he  is  to  be 
considered  as  contracting  to  hold  not  only  for  that  week, 
but  also  for  the  following  week.     I  am  of  opinion,  in  the 
absence  of  any  evidence  to  prove  a  usage  to  that  effect, 
that,  in  point  of  law,  a  week's  notice  to  quit  is  not  implied 
as  a  part  of  the  contract  in  the  case  of  an  ordinary  weekly 
taking."     (And  see  Sandfoi^d  v.  Clarke,  21  Q.  B.  D.  398  ; 
57  L.  J.,  Q.  B.  507.) 
Occupation  of      There  are  occupations  which,  from  the  conditions  under 
servant  not  a    which  the  occupations  occur,  do  not  create  a  tenancy.     Thus 
tenancy.  ^  coachman  placed  in  rooms  of  his  master  over  the  stable, 

the  gardener  who  is  put  into  a  house  in  the  garden,  or  the 
porter  who  occupies  the  lodge  at  a  park  gate,  do  not  occupy 
as  tenants,  but  as  servants  merely  {Dobson  v.  Jones,  6  M. 
&  G.  112  ;  13  L.  J.,  C.  P.  126,  per  Tindal,  C.  J.) ;  and  any 
workman,  servant,  agent,  or  government  or  other  official 
who  is  required  as  part  of  his  contract  of  service  to  occupy 
a  house  belonging  to  his  master  or  principal  for  the  more 
convenient  performance  of  his  duties,  whether  or  not  with 
less  wages  on  that  account,  is  not  a  tenant,  and  acquires  no 
estate  in  the  house,  though  he  use  it  to  carry  on  his  own 
business.  {Dobson  v.  Jones,  supra  ;  Hughes  v.  Overseers  of 
Chatham,  5  M.  &  G.  54 ;  13  L.  J.,  C.  P.  44 ;  Doe  v.  Derry, 
9  C.  &  P.  494 ;  White  v.  Bayky,  10  C.  B.,  N.  S.  227 ;  30 
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L.  J.,  0.  p.  263  ;  Bertie  v.  Beaumont,  16  East,  33  ;  May- 
hew  T.  Buttle,  23  L.  J.,  Q.  B.  372 ;  24  ib.  54  ;  Fox  v.  Dalby, 
L.  S.,  10  C.  P.  285.)  Such  an  occapation  is  on  the  footing 
of  that  of  a  servant  occupying  a  room  in  his  master's  house 
-^the  occupation  is  that  of  the  master  by  his  servant ;  the 
li^ht  to  occupy  is  divested  immediately  the  service  is  deter- 
nunedy  no  notice  to  quit  or  proceedings  in  ejectment  being 
necessary  to  evict  the  servant.  {Rex  v.  Cheshunt,  1  B.  & 
Aid.  473;  Rex  v.  Kelstem,  5  M.  &  S.  136.)  And  as  he 
takes  no  estate  he  cannot  maintain  an  action  for  trespass 
against  the  master  for  entering  and  evicting  him.  ( White 
V.  Baylet/y  supra,) 

The  Agricultural  Holdings  Act,  1883,  recognizing  the 
rule  that  occupation  for  the  mere  purpose  of  service  does 
not  create  a  tenancy,  enacts  that  nothing  in  that  Act  shall 
apply  to  any  holding  let  to  the  tenant  during  his  continu- 
ance in  any  office,  appointment,  or  employment  held  under 
the  landlord.     (46  &  47  Vict.  c.  61,  s.  54,) 

But  there  is  no  inconsbtency  in  the  relation  of  master 
and  servant  with  that  of  landlord  and  tenant  {Hughes  v. 
Ot?erseef^8  of  Chatham,  supra,  per  Tindal,  C.  J.),  and  if 
servants  or  officials  are  permitted  to  occupy  a  house,  either 
as  part  remuneration  or  for  the  more  convenient  perform-  > 
ance  of  their  services,  they  are  tenants.  If  the  stipulation 
is  that  the  occupation  shall  cease  with  the  service,  it  is  a 
tenancy  at  wilL  (Smith  v.  Overseers  of  Seghill,  L.  R.,  10 
a  B.  422;  44  L.  J.,  M.  C.  114 ;  32  L.  T.  859.)  \ 

The  nature  of  the  tenancy  created  by  an  attornment  Tenancy  by 
clause  in  a  mortgage  deed  has  been  the  subject  of  con-  ^^^omment. 
flicting  decisions,  ranging  from  Walker  v.  Giles  (6  C.  B. 
662 ;  18  L.  J.,  C.  P.  323),  in  which  it  was  held  to  create 
no  tenancy,  to  Kearsley  v.  Philips  (52  L.  J.,  Q.  B.  681 ; 
11  Q.  B.  D.  621),  in  which  it  was  held  that  the  ordinary 
relation  of  landlord  and  tenant  is  thereby  created. 

An  attornment  is  simply  an  agreement  or  consent  of  a 
tenant  to  become  such  to  a  new  lord.  By  the  old  feudal 
law  it  was  necessary  to  the  alienation  of  the  seigniory  or 
reversion  that  the  tenant  should  consent  to  the  alienation, 
or  rather  consent  to  become  the  tenant  of  the  new  lord. 
(Co.  Litt.  309  a.)  This  consent  was  called  an  attornment. 
An  attornment  was  rendered  unnecessary  by  4  Anne,  c.  16, 
which  enacted  that  all  grants  and  conveyances  of  any 
manors  or  rents,  or  of  the  reversion  or  remainder  of  any 
messuages  or  lands,  should  be  good  and  efEectual  without 
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any  attonmient  of  the  tenants  of  any  such  manors  or  of 
the  land  out  of  which  such  rent  should  be  issuing,  or  of 
the  particular  tenantfl'upon  whose  particular  estates  any 
such  reversions  or  remainders  should  be  expectant  or  de- 
pending, as  if  their  attornment  had  been  made  (sect.  9) ; 
provided  that  no  such  tenant  should  be  prejudiced  or 
damaged  by  payment  of  rent  to  any  such  grantor,  or  by 
breach  of  any  condition,  or  for  non-payment  of  rent,  before 
notice  ^ven  to  him  of  such  grant  by  the  grantee.  (Sect. 
10.)  The  efficacy  of  fraudident  attornments  was  also  put 
an  end  to  by  11  Geo.  2,  c.  19,  s.  11,  which  enacted  that 
the  attornment  of  tenants  to  strangers  claiming  title  to  the 
estate  of  their  landlords  should  be  absolutely  null  and  void 
to  all  intents  and  purposes  whatsoever,  and  that  the  pos- 
session of  their  respective  landlord  or  landlords,  lessor  or 
lessors,  should  not  be  deemed  or  construed  to  be  anywise 
changed,  altered,  or  affected  by  such  attornment  or  attorn- 
ments: provided  that  nothing  therein  contained  should 
extend  to  vacate  or  affect  any  attornment  made  pursuant 
to  and  in  consequence  of  some  judgment  at  law,  or  decree, 
or  order  of  a  Court  of  equity,  or  made  with  the  privity 
and  consent  of  the  landlord  or  landlords,  lessor  or  lessors, 
or  to  any  mortgagee  after  the  mortgage  is  become  for- 
feited. 

The  effect  of  these  two  statutes  was  to  almost  put  an 
end  to  attornments,  until  the  modem  practice  arose  of 
ineerting  an  attornment  dause  in  mortgage  deeds,  whereby 
the  mortgagor  attorns  tenant  of  the  mortgaged  property 
to  the  mortgagee.  This  peculiar  tenancy  has  been  spoken 
of  as  a  legal  fiction  to  effectuate  the  intention  of  the  parties, 
and  a  mortgagor  may  attorn  tenant  to  successive  mortga- 

fees.  (Ex  parte  Punnett,  Be  Kitchiny  16  Ch.  D.  226 ;  60 
/.  J.,  Ch.  212.)  In  Morton  v.  Woods  (L,  E.,  4  Q.  B.  293 ; 
38  L.  J.,  Q.  B.  81)  it  was  defined  as  a  tenancy  at  will,  but 
in  a  later  case,  where  the  mortgagor  attorned  tenant  from 
year  to  year,  with  a  proviso  enabling  the  mortgagee  at 
any  time  after  a  given  date,  and  without  previous  notice, 
to  enter  upon  and  take  possession  of  the  premises  and 
determine  the  tenancy,  it  was  held  that  the  attornment 
clause  created  a  tenancy  from  year  to  year  but  determin- 
able at  the  will  of  the  mortgagee.  [Re  Threlfall^  Ex  parte 
Queen's  Benefit  Building  Society,  16  Ch.  D.  274  ;  60  L.  J., 
Ch.  318  ;  Ex  parte  Voisey,  Re  Knight,  21  Ch.  D.  442 ;  52 
L.  J.,  Ch.  121.) 
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An  attoTnmeiit  at  a  rent  puts  the  parties  in  the  same 
position  as  if  the  ordinary  relation  of  liuadlord  and  tenant 
existed,  so  that,  sahject  to  the  provisions  of  the  Bills  of 
Sale  Acts,  infra^  p.  16 ,  the  mortgagee  can  distrain  the  goods 
of  third  parties  upon  the  premises  {Kearslei/Y,  PhilipSy  11 
Q.  B.  D.  621 ;  62  L.  J.,  Q.  B.  581 ;  Re  Stockton  Iran  Fur- 
nace Co.,  48  L.  J.,  Ol  417 ;  10  Ch.  D.  335 ;  Jolly  v. 
Arbuthmt,  28  L.  J.,  Ch.  547  ;  4  De  G.  &  J.  224 ;  West  v. 
Fritch^  18  L.  J.,  Ex.  50 ;  3  Ex.  216) ;  and  an  action  by  the 
mortgagee  for  the  recovery  of  the  possession  of  the  land  under 
an  attornment  clause  is  an  action  for  the  recovery  of  land  by 
a  landlord  against  a  tenant  ^thin  E.  S.  C.  1883,  Ord.  III. 
r.  6,  and  one  to  which  Ord.  XIV.  applies.  (Daubuz  v.  Xar- 
infftoHy  63  L.  J.,  Q.  B.  283 ;  13  Q.  B.  D.  347 ;  Hall  v. 
Cam/art,  18  Q.  B.  D.  11 ;  56  L.  J.,  Q.  B.  186  ;  Mumford 
V.  Collier,  25  Q.  B.  D.  276;  38  W.  E.  716;  post,  Chap.  XI.) 
Sat  an  attornment  does  not  alter  the  equitable  relation  of 
mortgagor  and  mortgagee,  a  fact  which  has  to  be  taken 
into  consideration  in  determining  the  terms  to  be  imposed 
upon  a  trustee  in  bankruptcy  of  the  mortgagor  who  applies 
for  leave  to  disclaim  the  tenancy.  {Ex  parte  Isherwood,  Re 
Knight,  22  Ch.  D.  384 ;  52  L.  J.,  Ch.  370.)  Neither  does 
it  constitute  the  mortgagee  a  mortgagee  in  possession  until 
proceedings  have  been  taken  under  it.  {Stanley  v.  Grundy, 
52  L.  J.,  Ch.  248 ;  22  Ch.  D.  478 ;  but  see  Re  Stockton 
Iron  Furnace  Co,,  48  L.  J.,  Ch.  417,  per  James,  L.  J.) 

Where  the  attornment  clause  ran  as  follows: — "For 
better  securing  the  interest  the  mortgagors  do  hereby 
attorn  and  become  tenants  of  the  premises  to  the  mort- 

f^agee,  at  the  yearly  rent  of  40/.,  payable  half-yearly,  so 
ong  as  the  principal  sum  shall  remain  secured,"  it  was 
held  that  themort^Etge  constituted  the  relationship  of  land- 
lord and  tenant  from  its  date,  notwithstanding^  the  receipts 
for  the  half-yearly  payments  were  given  "  for  interest." 
( West  V.  Fntch,  18  L.  J.,  Ex.  50 ;  3  Ex.  216.)  But  where 
the  stipulation  ran,  that  upon  default  of  certisiin  payments 
'*  then  immediately  or  at  any  time  after  such  default  shall 
have  been  made  the  mortgagor  will  hold  the  premises  as 
yearly  tenant  to  the  mortgagees,"  it  was  held  that,  not- 
withstanding default  made  in  the  payments,  the  mort- 
gagees were  not  entitled  to  treat  the  mortgagor  as  a  tenant, 
and  distrain  his  goods,  without  notice  of  their  intention  to 
alter  the  relationship  from  that  of  mortgagor  and  mort- 


16  VABIBTIISS  OF  TEKAKCIBS.  [CHA?.  I* 

gagee  to  that  of  tenant  and  landlord.  {Clowes  v.  Hughes, 
39  li.  J.,  Ex.  62 ;  L.  E.,  5  Ex.  160.) 
"^^"^1^  It  ifl  not  necessary  to  the  validity  of  an  attornment 
executed  by  olause  that  the  mortgage  deed  should  be  executed  by  the 
mortgagee,  mortgagee.  {Ex  parte  Voiset/,  Be  Knight^  21  Gh.  D.  412 ; 
or  stamped  as  62  L.  J.,  Oh.  121.)  Neither  does  it  require  to  be  stamped 
a  lease.  ^  ^  leo&Q  in  addition  to  the  mortgage  stamp.     ( Walker  v. 

Qiks,  18  L.  J.,  C.  P.  323 ;  6  0.  B.  662.)  Instruments 
executed  before  1st  of  January,  1879,  containing  an  attorn- 
ment clause,  are  not  within  the  Bills  of  Sale  Acts  so  as  to 
require  registration  {Morton  v.  Woods^  L.  B.,  4  Q,.  B.  293 ; 
38  L.  J.,  Q.  B.  81 ;  Re  Stockton  Iron  Furnace  Co.^  48 
L.  J.,  Oh.  417  ;  10. Oh.  D.  417) ;  those  executed  after  that 
date,  if  they  reserve  a  rent  for  the  purposes  of  the  security, 
are,  for  they  ^^  shall  be  deemed  to  be"  bills  of  sale.  (41  & 
42  Vict.  c.  31,  s.  6 ;  45  &  46  Vict.  c.  43,  s.  3.)  But  inas- 
much as  an  attornment  cannot  possibly  be  expressed  in  the 
form  in  the  schedule  to  the  BUls  of  Sale  Act,  1882  (45  & 
46  Vict.  c.  43),  that  Act  would  at  first  sigtit  appear  to 
inyalidate  all  attornment  clauses  in  mortgeiges  executed 
after  1st  November,  1882.  {Re  Townsend^  Ex  parte  Parsons, 
16  Q.  B.  D.  532;  55  L.  J.,  Q.  B.  137;  Ex  parte  Kennedy, 
Re  Willisy  21  Q.  B.  D.  384;  57  L.  J.,  Q,.  B.  634.)  The 
result  of  the  authorities,  however,  is  that  an  unregistered 
attornment  clause,  although  void  so  far  as  it  purports  to 
confer  on  the  mortgagee  a  power  of  distress  over  personal 
chattels,  is  nevertheless  effectual  to  create  the  relation  of 
landlord  and  tenant  between  the  parties,  so  that  the  mort- 
gagee is  entitled  to  give  notice  to  quit  and  recover  posses- 
sion summarily  as  a  landlord.  {Mumford  v.  Collier^  25  Q. 
B.  D.  279 ;  38  W.  R.  716.)  Moreover,  ajs  it  is  only  to  be 
^'  deemed  to  be  a  bill  of  sale,"  and  is  not  a  bill  of  sale,  an 
attornment  clause  conferring  a  power  of  distress  may  be 
made  good  by  registration,  although  it  cannot  be  in  the 
statutory  form.  {Green  v.  Marsh,  [1892]  2  Q.  B.  330;  61 
L.  J.,  a  B.  442.) 
OooupationB  If  a  person  sells  and  conveys  property,  and  remains  in 
and^°ir°'  POSscssion  of  it  without  any  agreement,  he  is  not  a  tenant 
ohaser.  '  Dut  a  wrongdoer.  He  may  be  ejected,  and  is  liable  in 
trespass  for  mesne  profits.  {Tew  v.  Jon^s^  13  M.  &  W.  12.) 
If  he  remains  in  possession  by  agreement,  the  terms  of  the 
agreement  speak  for  themselves  {ibid.) ;  and  under  an 
agreement  that  the  purchaser  should  receive  all  rents  and 
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profits  from  the  date  fixed  for  oompletiony  the  purchaser 

^as  held  entitled  to  a  fair  oooapation  rent  as  from  that 

date  from  the  vendor  who  remained  in  possession.    {MetrO" 

politan  Bail.  Co.  t.  De/ries,  2  Q,.  B.  D.  189,  387;  36  L.  T. 

494 ;  Sherwin  v.  Shakspear^  5  De  G.  M.  &  (J.  517.) 

If  the  purchaser  is  let  into  possession  under  an  agree- 
ment for  purohase  which  goes  o£E  through  defects  in  the 
title,  although  he  oocupies  as  tenant  at  will  {Doe  v.  Cham- 
berlainey  5  M.  &  W.  14 ;  ante,  p.  3),  yet  as  the  very  nature  of 
the  transaction  negatives  an  implied  contract  to  pay  for  the 
oooapation,   he  cannot  be  sued  for  use  and  occupation, 
even  though  the  occupation  may  have  been  a  beneficial 
one.     {Winterbottom  v.  Ingham,  7  Q,.  B.  611 ;  14  L.  J., 
a.  B.  298 ;  Corngan  v.  Woods,  It.  E.,  1  C.  L.  73 ;   15 
W.  B.  318.)     But  if  he  remain  in  possession  after  the 
contract  has  gone  off,  he  becomes  liable  for  subsequent  use 
and  occupation  (Howard  y.  Shaw,  8  M.  &  W.  118),  and  by 
agreement  rent  may  be  recoverable  as  from  the  commence- 
ment of  the  occupation. 

A  demise  for  years  is  a  contract  for  the  exclusive  posses-  Leatefor 
sion  and  profits  of  lands  and  tenements  for  some  deter-  v*^^'- 
minate  period,  whereby  the  lessor  lets  them  to  the  lessee 
for  a  certain  term  of  years  agreed  upon  between  the  parties, 
and  thereupon  the  lessee  enters.  Such  an  estate  is  de- 
nominated a  term,  which  word  signifies  not  only  the 
limitation  of  time,  but  the  estate  and  interest  that  pass  for 
sach  time.     (Co.  Litt.  45  b.) 

A  lease  in  perpetuity  is  unknown  to  the  common  law,  Lease  in 
and  cannot  be  created  except  by  statute,  but  there  may  be  p«>T«^«"t7' 
a  lease  for  any  number  of  years  or  the  grant  of  a  fee 
simple  subject  to  a  rentcharge.  {Sevenoaks,  Sfc.  Mail.  Co. 
▼.  London,  Chatham  and  Dover  Mail.  Co.,  11  Ch.  D.  635 ; 
48  L.  J.,  Ch.  513.)  Under  the.  Settled  Land  Act,  1882, 
a  tenant  for  life,  with  the  authority  of  the  Court,  may 
grant  leases  for  building  or  mining  purposes  in  perpetuity. 
(45  &  46  Vict.  c.  39,  s.  10 ;  and  see  53  &  54  Vict.  c.  69, 
8.  9.) 

A  lease  for  years  often  contains  a  proviso  enabling  the  Leaae  with 
tenant  to  purchase  the  property,  and  such  a  proviso  is  opti<»to 
valid  if  it  does  not  infringe  the  rule  against-  perpetuities,  ^*^™ 
that  is,  if  the  option  is  to  be  exercised  within  twenty-one 
jeaziB  from  the  date  of  the  lease,  or  within  a  life  or  lives 
then  in  bein^^  and  twenty-one  years  after.     {London  and 
South    Western  Mail.  Co.  v.  Oomm,  20  Ch.  D.  652;  61 
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L.  J.,  Ch.  530  ;  Dunn  v.  Flood,  26  Oh.  D.  629  ;  63  L.  J., 
Oh.  537 ;  and  see  Trevelyan  v.  Trevelt/an,  63  L.  T.  853.) 
Oonditions  attached  to  the  option  must  be  strictly  oomi)lied 
-with,  and  where  the  option  is  to  be  exercised  within  a  given 
time,  then  time  is  of  the  essence  of  the  contract.  {Banelagh 
V.  MeUon,  34  L.  J.,  Oh.  227 ;  2  Dr.  &  Sm.  278 ;  Weston 
V.  CollinSy  34  L.  J.,  Ch.  353 ;  Brooke  v.  Oarrody  27  L.  J., 
Ch.  226;  2  K.  &  J.  608;  Biddell  v.  Dumfordy  W.  N.  (1893) 
30.)  Where  a  lessee  had  an  option  to  purchase  during  the 
term  upon  giving  notice  in  writing  to  the  three  lessors  or 
the  survivors  of  tiiem,  it  was  held  that  a  notice  to  one  of 
the  lessors,  the  other  two  being  still  alive,  was  insu£Scient. 
{Sutclife  V.  JFardle,  63  L.  T.  329.)  The  option  is  generally 
to  be  exercised  during  the  continuance  of  the  tenancy, 
though  the  continuance  of  the  tenancy  and  the  option  may 
be  independent.  Thus,  where  the  owner  of  a  plot  of  land 
agreed  to  grant  a  lease  of  it  to  A.  B.  as  soon  as  the  latter 
had  erected  a  house  on  it,  vdth  a  proviso  for  re-entry  in  the 
event  of  A.  B.  not  performing  the  stipulations  therein  on 
his  part  contained,  and  an  option  to  A.  B.  to  purchase  the 
fee  within  two  years ;  it  was  held  that  the  option  to  pur^ 
chase  subsisted  notwithstanding  A.  B.  had  committed  a 
forfeiture.     {Green  v.  LotVy  22  Beav.  625.) 

Neither  trustees  {Clay  v.  Ruffordy  5  De  G-.  &  Sm.  768; 
but  see  Re  Female  Orphan  Aat/lum,  15  W.  E.  1056),  nor 
executors,  or  administrators  {Oceanic  Steam  Navigation  Co. 
V.  Sutherberryy  16  Ch.  D.  236;  50  L.  J.,  Ch.  308),  can 
grant  a  lease  with  an  option  for  the  lessee  to  purchase  at  a 
fixed  price. 

A  building  lease,  or  agreement  for  a  building  lease, 
under  the  Settled  Land  Acts,  may  contain  an  option  to 
purchase,  provided  it  is  to  be  exercised  within  10  years 
(52  &  53  Vict.  c.  36,  s.  2) ;  and  the  power  to  give  an  option 
of  purchase  is  sometimes  contained  in  a  settlement.  (See 
Re  Hallett  to  Martiny  24  Ch.  D.  624;  52  L.  J.,  Oh.  804.) 
If  exercised,  If  the  Option  be  exercised  after  the  landlord's  death,  it 
SnT^raion  *  relates  baok  to  the  date  of  the  lease,  operating  as  a  conver- 
sion from  that  date,  so  as  to  make  the  purchase-money 
form  part  of  the  landlord's  personal  estate.  {Lawes  v. 
Bennetty  1  Cox,  167 ;  Toumley  v.  Bedtcelly  14  Ves.  591 ; 
Collingwood^  v.  RoWy  26  L.  J.,  Ch.  649 ;  5  W.  E.  484.) 
But  there  is  no  conversion  as  between  tiie  landlord  and 
tenant  from  any  date  earlier  than  the  exercise  of  the  option, 
a  point  which  was  decided  on  a  claim  by  the  tenant  for  the 
insurance  money  of  the  premises,  which  had  been  destroyed 
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before  the  exeroise  of  the  option.     {Edwards  v.  West^  26 
W.  B.  507  ;    7  Ch.  D.  858;   47  L.  J.,  Ch.  463.)     In  the 
case  of  fhe  tenant,  the  option  to  purchase  passes  vith  the 
lease  as  part  of  his  personal  estate,  and  if  tne  option  is  not 
exennsed  xintil  after  his  death  it  has  no  retrospective  opera- 
tion,    {Re  Adams  and  Kensington  Vestry^  24  (3i.  D.  199 ; 
51  lu  T.  382 ;  64  L.  J.,  Ch.  87.) 

Inasmuch  as,  in  the  absenoe  of  express  provision  in  the  TiUe  to  in- 
oontract,  a  purchaser  of  real  estate  is  not  entitled  to  the  somioe 
benefit  of  a  policy  of  insurance,  although  the  premises  be  J^^^itS* 
burnt  down  between  the  date  of  the  contract  and  comple-  option  to 
tion  {Poole  v.  Adams,  33  L.  J.,  Ch.  639),  neither  is  a  lessee  porohaae. 
with  an  option  to  purchase,  upon  exercising  his  option,  so 
entitled.     {Edicards  v.  West,  47  L.  J.,  Ch.  463 ;  7  Ch.  D. 
SoS.)     But  where  a  lessee,  with  an  option  to  purchase,  in 
pursuance  of  a  covenant  in  the  lease,  msured  the  premises, 
which  were  also  insured  by  the  lessor  without  the  lessee's 
knowledge  in  a  different  office,  and  upon  the  premises  being 
bnmt  down  the  loss  was  apportioned  between  the  two 
offices,  it  was  held,  upon  the  lessee  electing  to  purchase, 
that  the  insurance  money  received  by  the  lessor  snould  be 
taken  as  part  of  the  purchase-money.    {Reynard  y.  Arnold, 
23  W.  E.  804 ;   L.  K.,  10  Ch.  386,)     In  that  case,  how- 
ever, it  will  be  observed,  the  lessor  had  by  his  own  act 
diminished  the  sum  which  the  lessee  would  otherwise  have 
received.     {Edtcards  v.  West,  supra,)     And  the  insurance 
company  is  in  every  case  entitled  to  have  the  purchase- 
money  brought  into  account  in  diminution  of  the  loss  against 
which  they  insured.     {Castellain  v.  Preston,  11  Q,.  JB.  D. 
380 ;  52  L.  J.,  Q.  B.  366.) 

Sometimes  a  lease  contains  an  option  to  the  lessee  to  take  ^^^ase  with 
a  lease  for  a  further  term.    Where  there  is  no  limitation  tS^  further 
of  time  within  which  it  is  to  be  exercised,  the  option  may  term. 
be  exercised  at  any  time  during  the  continuance  of  the 
tenancy,  though  after  the  expiration  of  the  term  of  years 
first  created  {Buckland  v.  Papitton,  L.  B.,  2  Ch.  67 ;  36 
L.  J.,  Ch.  81 ;  Moss  v.  Barton,  L.  E.,  1  Eq.  474) ;  and 
where  premises  were  let  from  year  to  year  with  an  option 
to  the  tenant  of  taking  a  lease  for  a  term,  he  was  held  not 
to  have  waived  the  option  by  declining  to  take  a  lease  when 
asked  so  to  do,  no  step  having  been  taken  to  determine  the 
Yearly  tenancy  upon  such  refusal.     {Hersey  v.  Oihlett,  23 
L.  J.J  Ch.  818 ;  18  Beav.  174.)    This  option  is  an  interest 
in  the  land  capable  of  assignment,  and  upon  the  bankruptcy 

c  ^ 
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of  the  tenant  would  pass  to  his  trustee.     {Buckland  v. 
Papillony  supi*a.) 
Benewable  Another  form  of  the  same  kind  of  option  is  the  covenant 

leases.  f^p  renewal  sometimes  inserted  in  leases.    (2  Flatt,  Leases, 

703  et  8eq.)  Such  covenants  are  of  two  kinds :  namely,  to 
grant  another  lease  of  the  thing  demised,  and  for  perpetual 
renewal.  The  chief  difficulty  in  construing  such  covenants 
is  to  determine  whether  or  not  the  covenant  is  one  for  per- 
petual renewal,  that  is  to  say,  whether  upon  the  grant  of  a 
new  lease  the  lessee  is  entitled  to  the  insertion  of  a  covenant 
for  renewal  similar  in  terms  to  that  contained  in  the  original 
lease,  or  whether  the  covenant  for  renewal  extends  oidy  to 
a  second  lease,  and  not  to  a  perpetuity  of  leases.  It  was 
formerly  considered  that  there  was  a  presumption  against 
the  right  to  a  perpetual  renewal,  but  this  is  now  only 
recognized  to  the  extent  that  the  party  claiming  this  per- 
petual interest  has  the  onus  cast  upon  him  of  showing 
with  reasonable  clearness  from  the  terms  of  the  deed  that 
the  covenant  he  reUes  on  was  intended  by  the  parties  to  be 
a  covenant  for  perpetual  renewal.  {Swinburne  v.  Milbumy 
54  L.  J.,  Q.  B.  6 ;  9  App.  Cas.  844 ;  33  W.  E.  325.)  A 
covenant  to  grant  a  new  lease  subject  to  ^'  all  the  covenants 
contained  in  the  old  lease,"  has  been  held  to  mean  exclusive 
of  the  covenant  for  renewal  {Iggulden  v.  May^  7  East,  237; 
9  Ves.  325 ;  2  Piatt,  724) ;  while  the  addition  of  the  words 
"  including  this  present  covenant,"  will  entitle  the  lessee 
to  a  perpetual  renewal.  (Hare  v.  BurgeSy  27  L.  J.,  Ch.  86 ; 
4  K.  &  J.  45 ;  and  see  JEx  parte  Clarkey  I.  E.,  6  Eq.  51 ; 
Swinburne  v.  Milburny  supra.) 

The  right  to  a  renewal  may  be  forfeited  by  the  tenant 
not  applying  for  a  renewal  within  the  time  mentioned. 
{Baynham  v.  Ouy^s  Hospital^  3  Ves.  295;  Nichohon  v. 
Smith,  22  Ch.  D.  640 ;  52  L.  J.,  Ch.  191 ;  Rubery  v.  Jer^ 
voise,  1  T.  E.  229 ;  Bogg  v.  Midland  Rail.  Co.,  L.  E.,  4 
Eq.  310;  36  L.  J.,  Ch.  440.)  And  where  the  right  is 
subject  to  a  condition  precedent,  the  condition  must  be 

ferformed,  otherwise  the  tenant  cannot  claim  a  renewal, 
f  the  condition  is  the  performance  of  the  covenants  in 
the  former  lease,  they  must  have  been  performed,  or  the 
right  to  take  advantage  of  non-performance  waived.  {Job 
V.  Banister,  26  L.  J.,  Ch.  125 ;  2  K.  &  J.  374 ;  Thompson 
V.  Ouyon,  5  Sim.  65 ;  Finch  v.  Underwood^  2  Ch.  D.  310 ; 
45  L.  J.,  Ch.  522;  Bastin  v.  BidwelL  18  Ch,  D.  238;  44 
L.  T.  742.) 
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^  A  rigbt  of  renewal  given  to  two  leBsees  cannot  be  exer- 
cised "by  one  only  during  the  joint  lives  of  the  two. 
{Finch  Y.  Ufidertcoodf  supra^ 

Kay,  Li.  J.,  has  held  that,  in  a  lease  nnder  a  power  to 
lease  and  enter  into  contracts  for  leases,  a  covenant  to 
renew  at  the  expiration  of  the  term  is  valid ;  but  when 
the  time  for  carrying  the  covenant  into  effect  arrives,  it 
most  be  shown  that  tiie  rent  and  covenants  stipulated  for 
are  the  best  rent  and  proper  covenants  at  the  time.  {Oas 
Light  and  Coke  Co.  v.  Towse,  35  Ch.  D.  519 ;  56  L.  J.,  Ch. 
889 ;  and  see  Dowell  v.  Dew,  1  T.  &  C.  Ch.  345 ;  12 
L.  J.,  Ch.  158.)  In  the  case  of  Salamon  v.  Soptciih  (35 
Ii.  T.  826)  the  Court  of  Appeal  held  that  a  power  to  graat 
leases  in  possession,  at  a  rack  rent,  did  not  authorize  a 
covenant  for  renewal.  The  Settled  Estates  Act,  and  the 
Settled  Land  Acts,  which  require  leases  thereunder  to  take 
effect  in  possession,  do  not  authorize  a  covenant  for  re- 
newal. {Be  Fartwlfs  Settled  Estates,  33  Ch.  D.  699 ;  35 
W.  B.  250.) 

A  snrrender  of  a  lease  for  the  purpose  of  renewal  may 
be  made  notwithstanding  sub-leases  may  have  been  granted, 
and  without  the  necessity  for  the  surrender  of  such  sub- 
leases, but  the  surrender  leaves  untouched  the  sub-con- 
tract (by  lease  or  agreement) ;  and  the  effect  of  a  new 
demise  is  to  put  the  new  lessee  in  the  position  of  an 
assignee  of  the  reversion  of  the  sub-lease.  (4  Geo.  2, 
c.  28,  s.  6 ;  Cousins  v.  Phillips,  35  L.  J.,  Ex.  84 ;  3  H.  & 
C.892.) 

Leases  by  estoppel,  which  depend  for  their  validity  not  Lewes  hy 
upon  the  estate  of  the  lessor,  but  upon  a  certain  rule  of  ^^oppei. 
expediency  and  good  faith,  are  dealt  with  later.     {Infra, 
p.  23.)      The  doctrine  of  estoppel  is  also  a  very  im- 
portant safeguard  to  the  landlonl,  by  virtue  of  the  rule 
next  considered. 

Upon  the  principle  that  a  person  who  gets  possession  Tenant  cannot 
from  another  is,  by  takinir  possession  from  him,  estopped  f ^®R?*®i?" 

.  ,         •        i.'       •   T.J.  X         •  •  X  J.  •  J.  landlord  8 

from  denying  his  ngnt  to  give  possession,  a  tenant  is  not  ^^e. 
permitted,  either  in  an  action  of  ejectment,  or  trespass,  or 
for  rent,  to  dispute  the  title  of  his  landlord  by  wnom  he 
was  let  into  possession  {Delaney  v.  Fox,  26  L.  J.,  C.  P. 
248 ;  2  C.  B.,  N.  S.  768 ;  Cook  v.  Whellock,  24  Q.  B.  D. 
658 ;  69  L.  J.,  Q.  B.  329),  so  long  as  the  possession  con- 
tinues either  in  the  origmal  tenant  or  his  under-tenant 
{London  and  North  Western  Mail.  Co,  v.  West,  36  L.  J., 
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0.  P.  245 ;  L.  E.,  2  0.  P.  553),  or  in  a  person  voluntarily 
let  into  possession  by  the  tenant  {Doe  t.  MillSy  2  A.  &  E. 
17),  or  otherwise  claiming  under  him.  {Doe  v.  Austin,  9 
Bin^.  41.)  A  tenant  may,  however,  show  that  his  land* 
lord  s  title  has  expired.  {Hopcraft  v.  Keys,  9  Bing.  613.) 
By  the  same  rule,  where  a  person  claiming  to  be  the 
assignee  of  the  title  of  the  landlord,  without  fraud  or 
misrepresentation,  receives  rent  from  the  tenant,  the  tenant 
cannot  afterwards  deny  that  title,  except  by  showing  that 
he  paid  the  rent  in  ignorance  of  the  true  state  of  the*  title, 
and  that  some  other  person  is  the  real  assignee  of  the 
reversion.  {Carlton  v.  Boiccock,  61  L.  T.  669;  Doe  v. 
Wiggim,  4  Q.  B.  367.] 
Purchase  It  has  been  held,  tnat  a  purchaser  who  buys  expressly 

®'J^i®^t  ^  subject  to  a  void  or  voidable  lease>  or  other  partial  in- 
terest, cannot  dispute  the  right  of  the  party  in  whose 
f avoiur  the  reservation  is  made.  ( Walton  v.  Stamford,  2 
Vem.  279;  Sug,  762.)  But  this  would  only  seem  to 
apply  when  the  vendor  is  the  grantor  of  the  lease,  or  would 
be  Uable  to  an  action  at  the  suit  of  the  lessee  if  ejected. 
Therefore,  where  a  lease  was  granted  by  a  former  tenant 
for  life  who  had  no  power  to  lease,  and  the  sale  was  made 
after  the  death  of  the  tenant  for  life  by  the  owner  in  fee, 
and  conveyed  subject  to  the  lease,  it  was  held  that  the 
purchaser  was  not  bound  to  give  effect  to  the  lease. 
{Smith  V.  Widlake,  3  C.  P.  D.  10;  47  L.  J.,  C.  P.  282; 
26  W.  E.  62 ;  and  see  Doe  v.  White,  2  D.  &  E.  716.) 


void  lease. 


(    23    ) 


CHAPTEEn. 


CAPACITY  OF  THE  OONTBACTING  PARTIES. 


Sect.  1. — Wtio  may  be  Lessors. 

Every  person  not  under  any  legal  disability  may  grant  a  Oenerally. 
lease  of  his  lands,  houses  and  other  tenements  for  any 
]»eriod  not  exceeding  in  duration  his  own  estate  in  the 
property  leased ;  but,  except  in  certain  cases  hereafter 
noticed,  a  lease  for  a  longer  term  will  determine  upon  the 
cessation  of  the  original  interest,  in  accordance  with  the 
general  rule  that  no  man  can  carve  out  of  his  own  estate 
an  interest  which  is  to  extend  beyond  it.  If,  therefore,  a 
tenant  for  life,  independently  of  any  statutory  or  other 
power  80  to  do,  execute  a  lease  for  ninety-nine  years  or 
create  a  tenancy  from  year  to  year,  such  lease  or  tenancy, 
though  valid  during  his  life,  will  expire  at  his  death  {Bragg 
V.  Wiseman^  Brownlow  &  Q-.  22  ;  Doe  v.  Roberts^  16  M.  & 
W.  778) ;  or,  if  land,  at  the  expiration  of  the  then  current 
year  of  the  tenancy.     (14  &  16  Vict.  c.  25,  s.  1.) 

There  are,  however,  cases  where  tenants  in  tail  or  for 
life,  or  trustees,  are  expressly  empowered  by  statute,  settie- 
ments,  or  wills  to  grant  leases  exceeding  in  duration  the 
extent  of  their  own  interests;  where  persons  ordinarily 
unable  to  contract  are  enabled  to  grant  leases  for  Hmited 
terms,  subject  to  certain  conditions  and  restrictions,  and 
even  where  persons,  possessing  no  estate  at  all,  are  never- 
thelees  able  to  make  leases  by  deed,  which,  although  in- 
operative as  against  the  real  owner,  will,  in  accordance  with 
the  rule  that  no  man  is  permitted  to  allege  or  prove  any- 
thinj?  in  contradiction  of  his  own  deed  {Jjyon  v.  Reedy  13 
M.  &  W.  285),  create  a  tenancy  by  estoppel  as  between  Ledges  by 
the  lessor  and  lessee ;  that  is  to  say,  the  lessor  will  not,  estoppel. 
unless  he  be  a  trustee  for  the  public,  deriving  his  authority  • 
from  an  Act  of  Parliament  [Fair title  v.  CHlbert^  2  T.  E.  169 ; 
birf  see  Doe  y.  Morne^  3  Q.  B.  757),  be  allowed  during  the 
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continuanoe  of  the  lease  to  aver  that  he  had  no  interest  in 
the  property  {Darlington  v.  Pritchardy  4  M.  &  G-.  783 ; 
Ch^een  v.  JameSy  6  M.  &  "W.  656) ;  nor  can  the  lessee,  if  he 
have  executed,  or  entered  into  possession  under,  the  lease, 
so  long  as  he  retains  possession,  dispute  the  lessor's  title 
{Phipps  V.  Sculiliorpey  1 B.  &  Aid.  50 ;  Cuthbertaon  v.  Irving^ 
28  L.  J.,  Ex.  306 ;  29  L.  J.,  Ex.  485  ;  Levy  v.  LewU,  28 
L.  J.,  C.  P.  304  ;  30  L.  J.,  C.  P.  141),  even  where  the  lease 
is  not  under  seal  {Agar  v.  Youngy  Car.  &  M.  78 ;  Doe  v.  Foster ^ 
3  C.  B.  229),  except  to  show  that  such  title  has  been  deter- 
mined by  effluxion  of  time  or  by  act  of  law.  {JSnglafid  v. 
Slade,  4  T.  R.  682  ;  Doe  v.  Ramsbotham,  3  M.  &  S.  616  ; 
Mountney  v.  Collier^  22  L.  J.,  Q.  B.  124;  Langford  v. 
SelmeSy  3  K.  &  J.  226.)  Becent  decisions  seem  to  establish 
that  even  where  it  appears  on  the  face  of  the  deed  that  the 
lessor  has  no  estate  in  the  premises,  an  estoppel  arises. 
{Morton  v.  Woods,  L.  R.,  3  Q.  B.  658  ;  L.  R.,  4  Q.  B.  293 ; 
37  L.  J.,  a.  B.  242, 249  ;  38  L.  J.,  Q.  B.  81, 85  ;  Ux  parte 
Punnett,  Re  Kitchin,  16  Ch.  D.  227 ;  50  L.  J.,  Ch.  212.) 
But  a  tenant  who  has  attorned  to  a  person  from  whom  he 
did  not  receive  possession  is  not  estopped  from  showing 
want  of  title  in  such  person.  {Cornish  v.  Searell,  8  B.  & 
C.  475 ;  and  see  Carlton  v.  Botccocky  51  L.  T.  669,  ante, 
p.  22.)  Should  the  lessor  of  lands  in  which  he  has  no 
estate  afterwards  acquire  an  estate,  the  lease,  which  before 
operated  by  estoppel  only,  becomes  a  lease  in  interest  (Bac. 
Ab.  (0.)  189  ;  Co.  Litt.  47  b ;  Smith  v.  Low,  1  Atk.  489 ; 
Webb  V.  Austin,  7  M.  &  G.  701 ;  Sturgeon  v.  Wingfield,  16 
L.  J.,  Ex.  212 ;  Doe  y.Ongley,  20  L.  J.,  C.  P.  26),  so  as 
to  bind  the  heirs  or  assigns  of  the  lessor ;  for  an  Estoppel 
is  not  confined  to  the  parties  to  the  lease,  but  is  annexed  to 
the  estate,  and  binding  alike  on  all  persons  claiming  under 
them.  {Trezivan  v.  Laurence,  2  Balk.  276;  Ooodtitk  v. 
Morse,  3  T.  R.  371 ;  Doe  v.  Thmnpson,  9  Q.  B.  1043 ;  Bar- 
icick  V.  Thompson,  7  T.  R.  488  ;  London  ^  N.  W.  Rail  Co. 
V.  West,  36  L.  J.,  0.  P.  245 ;  L.  R.,  2  C.  P.  553.)  An 
estoppel  must  be  reciprocal  and  binding  on  both  parties 
(Co.  litt.  352  a) ;  hence,  leases  by  infants  are  exempt  from 
the  operation  of  the  doctrine  for  want  of  mutuality  {James 
V.  Landon,  Cro.  Eliz.  37) ;  nor  is  the  crown  bound  by 
estoppel.  Moreover,  if  any  estate  or  interest  passes  from 
the  lessor,  there  can  be  no  estoppel.  {Cuthbertson  v.  Irving, 
28  L.  J.,  Ex.  306  ;  29  L.  J.,  Ex.  485.) 
But  possession  and  payment  of  rent  reserved  by  a  lease, 
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by  a  person  who,  by  virtue  of  the  Statute  of  Liinitatioiis,  has 
acquired  an  interest  which  extinguishes  the  tenant's  estate 
does  not  operate  as  an  assignment  of  the  lease  by  estoppel 
BO  as  to  create  the  relationship  of  landlord  and  tenant  upon 
the  terms  of  the  lease.     {Tichhome  v.  Weir,  67  L.  T.  735.) 

A  tenant  in  fee  simple  absolute  possesses  the  most  exten-  Tenants  in 
8170  estate  in  land  recognized  by  the  law  of  England.  He  '^ 
may  grant  a  lease  for  any  numoer  of  lives  or  term  of  years 
without  limitation  or  restraint.  (Com.  Dig.  ^'Estates" 
(Gr.  2) ;  Bao.  Ab.  '^  Leases/'  c.  1,  s.  1.)  A  lease  of  lands, 
of  part  of  which  the  lessor  was  tenant  in  fee  and  of  part 
tenant  for  life,  was  held  good  after  his  death  for  those  lands 
only  of  which  he  was  seized  in  fee.  {Doe  v.  Meyler,  2  M. 
&  S.  276.) 

Under  the  Settled  Land  Act,  1882,  the  powers  of  leasing  with  execn- 
conferred  by  that  statute  upon  tenants  for  life  may  be  ^^  limiu- 

j-i*'       i  J,  '      £        '       !•  'aV         Hod.  over. 

exercised  by  a  tenant  m  fee  smiple  m  possession  with  an 
executory  limitation,  gift,  or  disposition  over  {JRe  James, 
32  W.  K.  898 ;  51  L.  T.  696),  or  by  a  person  entitled  in  Baae  fee. 
possession  to  a  base  fee.     (45  &  46  Yict.  o.  38,  s.  58, 
sub-ss.  2,  3,  infraj  p.  33.) 

A  tenant  in  tail  could  not  formerly  make  any  lease  to  Tenants  in; 
endure  longer  than  his  own  life ;  for,  at  his  decease,  any  ^^ 
outstanding  lease  made  by  him  was  absolutely  void  as 
against  remaindermen  and  reversioners,  and  voidable  at 
the  election  of  the  issue  in  tail. 

By  tiie  Fines  and  Recoveries  Act  (3  &  4  "Will.  4,  c.  74) 
tenants  in  tail  were  empowered  to  dispose  of  the  lands 
entailed  for  an  estate  in  fee  simple  absolute  or  for  any  less 
estate  (which  words  include  a  lease  for  any  number  of 
years  or  for  a  life  or  hves)  by  a  deed  enrolled,  and  even 
without  enrolment  they  may  make  leases  by  deed  equally 
binding  as  against  the  issue  in  tail,  remaindermen  or  re- 
versioners, for  any  period  not  exceeding  twenty-one  years 
from  the  date,  or  from  any  time  not  exceeding  twelve 
calendar  months  from  the  date  thereof,  reserving  a  rack 
rent,  or  not  less  than  five  sixth  parts  of  a  rack  rent.  (Sects. 
15,  40,  41.)  If  the  tenant  in  tail  making  the  lease  be  a 
feme  covert,  the  concurrence  of  her  husband  is  necessary, 
and  the  deed  must  be  acknowledged  by  her  in  manner 
directed  by  the  Act.  (Sect.  40.)  Under  the  Settled  Estates 
Act,  1877,  tenants  in  tail  may  also,  without  any  applica- 
tion to  the  Court,  make  leases  for  any  term  not  exceeding 
twenty-one  years  in  the  same  manner  as  tenants  for  life. 
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Tenant  in  tail 
after  possi- 
bility of  issne 
eztinot. 


Tenants  for 
life. 


Leases  under 

express 

powers* 


(40  &  41  Viot.  0. 18, 8. 46.)  Under  the  Settied  Land  Act, 
1882,  the  powers  of  leasing  conferred  by  that  statute  upon 
tenants  for  life  may  be  exercised  by  a  tenant  in  tail  in 
possession.  (45  &  46  Yict.  o.  38,  s.  58,  sub-s.  1 ;  infra^ 
p.  33.) 

A  tenant  in  tail  in  possession  after  possibility  of  issne 
extinct  may  exercise  the  leasing  powers  conferred  on 
tenants  for  life  both  by  the  Settled  Estates  Act,  1877 
(40  &  41  Viot.  c.  18),  s.  2,  and  by  the  Settled  Land  Act, 
1882  (45  &  46  Vict.  c.  38),  s.  68,  sub-s.  7. 

A  lease  made  by  a  tenant  in  tail  not  in  pursuance  of  the 
above-mentioned  statutes,  or  of  a  power  to  lease,  though 
not  absolutely  determined  by  his  death,  is  voidable,  and 
may  then  be  affirmed  or  avoided  at  the  pleasure  of  the  issue 
in  tail.  (Bac.  Ab.  '^  Leases,"  D.  18.)  Bringing  an  action 
of  waste,  or  for  rent,  or  acceptance  of  rent  by  the  issue  in 
tail,  have  been  considered  acts  of  confirmation.  (Boe  v. 
Jenkins^  5  Bing.  469  ;  Bac.  Ab.  "  Leases,"  D.  19.) 

Unless  specially  empowered  by  statute  or  by  the  deed 
or  will  under  which  he  holds,  a  tenant  for  life  cannot  make 
any  disposition  of  the  lands  to  take  effect  after  his  decease, 
and  any  lease  for  years  that  he  may  make  will  be  absolutely 
void  at  his  death  (Bac.  Ab.  "  Leases  "  f I.) ;  Adams  v. 
Oihney^  6  Bing.  666),  or,  in  the  case  of  "a  larm  or  lands," 
at  the  end  of  the  then  current  year  of  the  tenancy  (14  &  15 
Vict.  c.  25,  s.  1),  and,  except  under  sect.  12  of  the  Settled 
Land  Act,  1882,  cannot  be  confirmed  by  the  reversioner 
{Doe  V.  Butchery  1  Doug.  50) ;  although  such  acts  as  accept- 
ance of  rent  will  be  evidence  of  a  new  tenancy  from  year 
to  year  upon  such  of  the  terms  of  the  void  lease  as  are 
applicable  to  that  tenancy  {Doe  v.  Morse,  1  B.  &  Ad.  365 ; 
see  Cornish  v.  Stubbs,  L.  E.,  5  0.  P.  334 ;  39  L.  J.,  0.  P. 
202,  205),  so  as  to  entitle  the  tenant  to  notice  to  quit. 
{Doe  V.  Watts,  7  T.  R.  83.^  And  where  the  succeeding 
owner  knowinglv  permits  tne  tenant  to  expend  money  in 
improvements,  the  Court  will  not  allow  hirn  subsequently 
to  controvert  the  lease.  {Jackson  v.  Cator,  5  Ves.  688 ; 
Danny.  Spurrier,  7  Ves.  231.) 

To  obviate  the  difficulty  of  leasing  land  in  the  posses- 
sion of  tenants  for  life  and  other  limited  owners,  it  was 
formerly  the  practice  to  insert  in  all  well-drawn  settle- 
ments a  power  enabling  the  limited  owner  in  possession 
who  was  sui  juris,  and  in  other  cases  the  trustee  of  the 
^ttlement,  to  grant  leases  of  the  settled  property.    Such. 
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poweors,  ilioiigli  Btill  oommon,  are  of  less  importanoe  sinoe 
the  pasamg  of  the  Settled  Land  Act,  1882. 

Whateyer  conditions  and  restrictions  are  attached  to 
the  power  mnst  be  strictly  observed,  otherwise  the  lease, 
although  Yalid  as  between  lessor  and  lessee  by  way  of 
estoppel  {Yelhwly  v.  Qower,  24  L.  J.,  Ex.  289),  will  be 
Toid  against  the  remainderman  or  reversioner,  unless  the  Relief  on 
defective  execution  of  the  power  be  cured  by  the  provisions  defective 
of  two  acts,  which  have  provided  that,  except  in  cases  of  ^wMa^^      * 
leases  made  by  ecclesiastical  corporations  (12  &  13  Yict.  ^2  &  13  yiot 
c.  26,  s.  7),  leases  made  bond  fide  imder  powers,  and  imder  0. 26. 
which  the  lessees  have  entered,  but  which  are  invalid  by 
reason  of  some  deviation  from  the  terms  of  the  power,  are 
to  be  deemed  in  equity  contracts  for  such  leases  as  might 
have  been  properly  granted  (12  &  13  Vict.  c.  26,  s.  2) ;  and 
that  if  the  person  against  whom  such  leases  are  invalid 
accept  rent,  and  before  or  upon  its  acceptance  sign  any 
receipt,  memorandum,  or  note  in  writing  confirming  the 
lease,  they  are  to  be  deemed  to  be  confirmed  as  against 
them.     (13  &  14  Vict.  c.  17,  s.  2.)  13  &  u  Vict. 

These  statutes  were  intended  to  cure  defects  which  were  ^' 
merely  formal,  and  not  to  give  effect  to  unauthorized 
lettings.  They  do  not  render  valid  leases  granted  by  a 
person  who  had  no  power  to  lease  {Ex  parte  Cooper^  ^4 
Xj.  J.,  Ch.  378) ;  or  a  lease  of  one  kind  by  treating  it  as  a 
contract  for  a  lease  of  another  kind  {Re  Hallctt  to  Martin^ 
24  Ch.  D.  624 ;  52  L.  J.,  Ch.  804) ;  or  give  power  to  alter 
a  lease  which  is  in  conformity  with  the  contract  of  the 
parties.  {Cra%  Light  and  Coke  Co.  v.  Totvse^  35  Ch.  D,  519  ; 
56  L.  J.,  Ch.  889.)  Thus  a  building  lease  for  thirty-five 
years,  and  invalid  as  such  on  accoimt  of  the  omission  of  a 
covenant  to  build,  cannot  be  cured  by  treating  it  as  an 
ordinary  lease  for  an  authorized  term  of  twenty-one  years. 
{Re  Halktt  to  Martin,  24  Ch.  D.  624 ;  52  L.  J.,  Ch.  804.) 
And  where  under  a  power  to  lease  for  seventy-five  years  a 
lease  was  granted  for  thirty  vears,  with  a  covenant  (held 
to  be  inv^d)  for  renewal  for  another  thirty  years,  the 
Court  refused  to  alter  the  lease  into  one  for  sixty  years. 
{Gas  Light  and  Coke  Co.  v.  Towae,  supra.) 

Where  a  tenant  for  life  had  agreed  to  grant  a  lease 
under  a  power,  but  died  before  executing  the  lease,  the 
power  was  held  to  be  equitably  exercised,  and  a  lease 
directed  to  be  granted.  {Davis  v.  Harfordy  22  Ch.  D.  128 ; 
62  L.  J.,  Ch.  61.) 
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A  power  to  lease,  when  expressed  in  language  of  nnam- 
biguous  meaning,  is  construed  according  to  the  literal 
import  of  the  words  used.  Thus  a  power  to  grant  such 
leases  as  the  grantor  may  "  think  fit"  {Sheehy  v.  Muskerry^ 
1  H.  L.  Ca.  576),  or  as  to  him  may  ^^  seem  reasonable  and 
proper  "  {Mosfyn  v.  Lancaster^  23  Ch.  D.  583 ;  52  L.  J., 
Ch.  848),  confers  an  arbitrary  authority  without  any  limi- 
tation. 

If  the  terms  of  the  power  are  ambiguous,  it  is  to  be 
interpreted  by  reference  to  the  context,  to  the  general 
intent  of  the  instrument,  and,  if  necessary,  to  surrounding 
circumstances.  {Per  Kelly,  C.  B.,  L.  E.,  2  C.  P.  427 ;  Ren 
V.  Bulkeley,  1  Doug.  292 ;  Taylor  v.  Horde,  1  Burr.  60, 
120 ;  2  Sm.  L.  C.  632,  9th  ed. ;  Pomery  v.  Partington, 
8  T.  E.  665 ;  Griffith  v.  Sairison,  4  T.  E.  737.)  Thus  a 
power  to  lease  mines  and  minerals  following  a  gift  of  a  life 
estate  in  the  property  of  which  they  formed  a  part,  was 
held,  upon  the  collected  intention  of  the  will,  to  restrict 
the  power  to  a  lease  not  exceeding  the  life  of  the  tenant 
for  life.  {Jegon  v.  Vivian,  L.  E.,  2  C.  P.  422 ;  L.  E.,  3 
H.  L.  Cas.  285.)  As  a  general  principle,  a  person  acting 
under  a  power  may  do  less  than  the  power  authorizes 
(Ishertcood  v.  Oldknoic,  3  M.  &  S.  382 ;  Edwards  v.  Milbank, 
29  L.  J.,  Ch.  45 ;  Sug.  Pow.  746) ;  and  a  lease  for  a  longer 
term  than  is  authorized  is  good  to  the  extent  of  the  power. 
(2  Ves.  644.) 

A  power  usually  provides  for  the  reservation  of  the  best 
rent.  The  "best  rent"  is  a  question  of  fact  {Wright  y. 
Smith,  5  Esp.  203),  of  which  one  of  the  tests  is,  whether 
the  man  who  makes  the  lease  has  got  as  much  for  others 
as  he  has  for  himself.  {Mmitgomm*y  v.  Wemyss,  6  Dow, 
293.)  The  best  rent  means  the  best  rack  rent  that  can 
reasonably  be  required  by  the  lessor  from  a  desirable 
tenant.  He  is  not  bound  to  accept  the  person  who  offers 
the  highest  rent.  {Doe  v.  Radcliffe,  10  Eaat,  278.)  Unless 
otherwise  authorized  by  the  power,  a  uniform  rent  must  be 
reserved  throughout  the  term.  {Doe  v.  Harvey,  1  B.  &  0. 
426.) 

A  power  to  grant  "  building  or  repairing  leases"  was 
held  well  executed  by  the  granting  of  a  lease  containing 
covenants  to  do  "  needful  and  necessary  repairs"  {Eastdn 
V.  Pratt,  33  L.  J.,  Ex.  233 ;  2  H.  &  C.  676) ;  and  a  power 
to  lease  premises  to  a  person  who  should  "  covenant  or 
agree  to  mtiprove  or  repair,"  was  satisfied  by  an  agreement 
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in  the  lease  lor  the  tenant  ^'to  do  neoeesaiy  repairs." 
{Trmcctt  v.  Diamond  Bock  Boring  Co,y  20  Ch.  D.  251; 
51  L.  J.,  Ch.  259.)  But  a  lease  with  merely  repairing 
oovenants  has  been  held  not  to  be  a  oomplianoe  with  a 
power  to  grant  "  building  leases"  {Jones  v.  Vemet/j  Willes, 
169 ;  Re  Hallett  to  Martin,  24  Ch.  D.  624),  or  "  leases  for 
the  purpose  of  rebuilding  aw/ repairing."  {Doe  v.  Withers, 
2  B.  &  Ad.  896 ;  and  see  Truscott  v.  Diamond  Rock  Boring 
Co.,  supra,) 

A  power  to  lease  to  "  a  person  or  persons,"  includes  a 
corporation.     {Re  Jeffcock^s  Trust,  61  li.  J.,  Ch.  607.) 

Powers  in  settlemeuts  conferred  upon  trustees  have  been  Trustees  can 
rendered  almost  nugatory  by  the  Settled  Land  Acts,  which,  ^7  ^«*«® 
besides  giving  extensive  powers  to  a  tenant  for  life,  have  ^tei^t"for 
'  rendered  his  consent  necessary  to  any  exercise,  by  the  life. 
trustees,  of  the  power  of  leasing  conferred  on  them  by  the 
settlement.     (46  &  46  Vict.  0.  38,  s.  56,  sub-s.  2 ;  Re  Duke 
of  Newcastle's  Estates,  24  Ch.  D.  129 ;  62  L.  J.,  Ch.  645.) 

The  SetUed  Estates  Act,  1877  (40  &  41  Vict.  c.  18),  Leases  nnder 
which  repealed  and  consolidated  five  previous  statutes,  ^t^!?^^^ 
commencing  with  the  original  Act  of  1856,  enacted  that,  1577.  ' 
in  the  case  of  settlements  made  after  1st  November,  1856 
(sect.  67),  it  shall  be  lawful  for  any  person  entitled  to  the 
possession  or  to  the  receipt  of  the  rents  and  profits  of  any 
settled  estates  for  an  estate  for  life,  or  for  a  term  of  years 
determinable  with  any  life  or  lives,  or  for  any  greater 
estate,  either  in  his  own  right  or  in  right  of  his  wife, 
unless  the  settlement  shall  contain  an  express  declaration 
that  it  shall  not  be  lawful  for  such  person  to  make  such 
demise ;  and  also  for  any  person  entitled  to  the  possession 
or  to  the  receipt  of  the  rents  and  profits  of  any  unsettled 
estates  as  tenant  by  the  curtesy,  or  in  dower,  or  in  right 
of  a  wife  who  is  seised  in  fee,  to  demise  by  deed  the  pre- 
mises or  any  part  thereof  (except  the  principal  mansion- 
house  and  demesnes  thereof,  and  other  lands  usually  occu- 
pied therewith)  without  application  to  the  Court,  for  any 
term  not  exceeding  twenty-one  years,  so  far  as  relates  to 
estates  in  England,  and  thirty-five  years  so  far  as  relates 
to  estates  in  Ireland,  to  take  effect  in  possession,  or  within 
one  year  from  the  making  thereof,  at  the  best  rent  reason- 
ably obtainable,  without  any  fine :  provided  that  the  lease 
be  not  without  impeachment  of  waste  {Davies  v.  Daties, 
38  Ch.  D.  499),  and  contain  a  covenant  to  pay  the  rent 
and  such  other  usual  and  proper  oovenants  as  the  lessor 
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may  think  fit,  and  a  condition  of  re-entry  on  non-payment 
of  rent  for  twenty-eight  days  or  for  some  less  period,  and 
provided  a  counterpart  be  executed  by  the  leasee.  (Sect. 
46.)  The  execution  of  the  lease  by  the  lessor  shall  be 
deemed  sufficient  evidence  of  the  execution  of  the  counter- 
part. (Sect.  48.)  Leases  of  copyholds  purposed  to  be 
made  pursuant  to  this  Act  must  iuive  the  licence  or  con- 
sent of  the  lord.     (Sect.  56.) 

A  person  is  to  be  deemed  '^  entitled  to  the  possession  or  to 
the  receipt  of  rents  and  profits,"  notwithstanding  any  charge 
or  incumbrance  on  the  estate  (sect.  54) ;  but  it  seems  doubt- 
ful whether  when  the  management  of  the  estate  is  in 
trustees  who  receive  the  rents,  and,  after  discharging  out- 
goings, pay  the  balance  to  the  tenant  for  life,  the  latter  is 
entitled  to  exercise  the  powers  of  leasing  conferred  on  a 
tenant  for  life.  {Taylor  v.  Taylor,  L.  B.,  20  Eq.  297; 
3  Ch.  D.  147 ;  45  L.  J.,  Ch.  373,  848.)  The  Act  also 
empowers  the  Court  to  authorize  leases  of  settled  estates, 
included  in  a  settlement  of  whatever  date  (sect.  57),  for  any 
purpose  whatsoever,  whether  involving  waste  or  not,  so  that 
the  lease  take  efPect  in  possession  at  or  within  one  year 
from  the  making  thereof  and  be  for  a  term  of  years  not 
exceeding,  for  an  agricultural  or  occupation  lease,  twenty- 
one  years  so  fax  as  relates  to  estates  in  England,  and 
thirty-five  years  so  far  as  relates  to  estates  in  Ireland ;  for 
a  mining  lease  or  lease  of  water,  watermills,  wayleaves, 
waterleaves,  or  other  rights  or  easements,  forty  years ;  for 
a  repairing  lease  sixty  years;  and  for  a  building  lease 
ninety-nine  years ;  or,  if  satisfied  that  it  is  the  usual  cus- 
tom of  the  district  and  beneficial  to  the  inheritance,  any  of 
the  above  (except  agricultural  leases)  may  be  granted  for 
such  terms  as  the  Court  shall  direct.  The  lease  must 
reserve  the  best  rent,  uniform  or  not,  without  fine ;  but  in 
the  case  of  a  mining,  building,  or  repairing  lease  the  Court 
may  direct  a  peppercorn  rent,  or  one  less  than  that  ulti- 
mately payable,  to  be  made  payable  during  any  part  of  the 
first  five  years.  In  the  case  of  a  lease  of  minerals,  a  por- 
tion of  the  rent  reserved  shall  be  set  aside  and  invested, 
viz.,  when  the  person  for  the  time  being  entitled  to  the 
receipt  of  the  rent  is  a  person  entitled  to  work  such 
minerals  for  his  own  benefit,  one  fourth  part  of  such  rent, 
and  otherwise,  three-fourth  parts  (sect.  4).  Sections  5  to 
15  of  the  Act  contain  other  provisions  as  to  leases  to  be 
authorized  by  the  Court. 
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This  Balutary  Act  lias  1)6611  rendered  almost  obsolete  by  How  far 
tbe  Settled  Ijand  Acts,  for,  although  it  is  not  repealed,  a  gJK^^^^S^ 
tenant  for  life  can  under  the  Settled  Land  Acts  exercise,  j^^^ 
without  application  to  the  Court,  almost  all  the  powers 
conferred  upon  the  Court  by  the  earlier  Act.  There  are  a 
few  cases  in  which  it  may  be  still  desirable  to  resort  to  the 
leasing  powers  of  the  Settled  Estates  Act,  viz.,  Ist,  in 
TTiining  leases  where  it  is  desired  to  reserve  a  peppercorn 
rent,  or  where  a  tenant  for  life,  impeachable  for  waste, 
wishes  to  lease  open  mines,  as  under,  the  Settled  Estates 
Act,  sect.  4,  only  one-fourth  of  the  rent  need  be  set  aside 
instead  of  three-fourths  as  required  by  the  Settled  Land 
Act,  1882,  s.  11 ;  and  2ndly,  in  the  case  of  leases  by  a 
tenant  in  dower,  under  sect.  46  of  the  earlier  Act.  More- 
over, where  powers  of  leasing  have  been  obtained  by  an 
order  of  the  Court  under  the  Settled  Estates  Act,  1877, 
tlie  powers  of  the  Settled  Land  Acts  cannot  be  exercised 
without  first  obtaining  a  suspension  of  the  order  under  the 
earlier  Act  {Be  Poole's  Settled  Estates,  32  W.  E.  956 ; 
60  L.  T.  585;  Be  Barrs-Haden's  Settkd  Estates,  32 
W.  R  194.) 

The  Settled  Land  Act,  1882  (45  &  46  Yict.  c.  38),  as  Leases  mider 
amended  by  the  four  Acts  of  1884  (47  &  48  Vict.  c.  18),  ^®  ^f 
of  1887  (50  &  61  Yict.  c.  30),  of  1889  (52  &  63  Vict.  c.  36),  **• 

and  of  1890  (63  &  54  Vict.  c.  69),  is  the  most  important 
enactment  in  the  statute  book  as  regards  this  branch  of 
our  subject,  and  has  rendered  of  comparative  unimportance 
the  learning  as  to  the  leasing  powers  outside  that  statute 
of  limited  owners  granting  leases  after  the  date  when  it 
eame  into  force.    It  came  mto  force  on  the  1st  of  January, 
1883,  and  the  leasing  powers  thereby  conferred  upon  Powenof 
tenants  for  life  and  other  limited  owners  apply  to  all  Acts  attach  to 
settlements  whenever  made  (45  &  46  Vict.  c.  38,  s.  2,  ^^^^' 
sub-8.  1 ;  53  &  54  Vict.  c.  69,  s.  4),  and  notwithstanding 
the  settled  land,   or  the  interest  of  the  tenant  for  life 
therein,  is  incumbered  or  charged.     (45  &  46  Vict.  c.  38, 
8.  2,  Bub-s.  7.) 

llie  powers  are  inherentin  the  tenant  for  life,  and,  with  the  Powers  in- 
one  exception  hereinafter  mentioned,  are  inalienable.  Any  ^^ereiit  and 
attempt  made  by  the  settlor  either  by  condition,  forfeiture,  ^'^^^^^l®- 
or  otherwise,  to  restrain  such  limited  owner  from  exercising 
the  powers  conferred  by  the  Act  is  void.     (45  &  46  Vict. 
c.  38,  s.  51 ;  ite  Paget' s  Will,  55  L.  J.,  Ch.  42;  30  Ch.  D. 
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161 ;  Re  Sazle'a  Settled  Estates^  29  Ch.  D.  78 ;  54  L.  J., 
Ch.  628),  and  the  exercise  of  the  powers  of  the  Act  shall 
not  occasion  a  forfeiture.  (Sect.  52.)  The  powers  cannot 
be  assigned  by  operation  of  law  or  otherwise,  or  released,  and 
any  contract  not  to  exercise  them  is  void.  (Sect.  50.)  An 
assignment  or  charjge  by  the  tenant  for  life  made  in  con- 
sideration of  marriage  or  by  way  of  family  arrangement, 
and  not  being  a  security  for  payment  of  money  advanced, 
is  excepted.  (53  &  54  Vict.  c.  69,  s.  4.)  Even  after  a 
mortgage  or  assignment  for  value  of  his  estate,  the  tenant 
for  life  may,  without  the  consent  of  the  assignee,  unless 
actuallv  in  possession,  grant  leases,  provided  they  are  made 
at  the  best  rent  that  can  reasonably  be  obtained  without 
fine  and  in  other  respects  are  in  conformity  with  the  Act. 
(44  &  46  Vict.  c.  38,  s.  50,  sub-ss.  3,  4.) 
Tenant  for  Throughout  the  Act  the  person  to  exercise  the  powers  of 

life  defined,  j.^^  ^^  jg  ^q  legal  Or  equitable  tenant  for  life  in  possession, 
that  is,  the  person  beneficially  entitled  in  possession  to  the 
receipt  of  the  income  of  the  land  for  his  life,  or  who  would 
be  so  entitled  imder  the  settlement  to  the  surplus  of  such 
income,  if  there  were  any,  notwithstanding  there  may  be 
prior  incumbrances  whicn  absorb  the  whole  of  the  income. 
(45  &  46  Vict.  c.  38,  s.  2,  sub-ss.  2, 10  (i) ;  Ee  Jones,  26  Ch. 
D.  736 ;  53  L.  J.,  Ch.  807 ;  Re  CUtheroe  Estate,  31  Ch. 
D.  135 ;  55  L.  J.,  Ch,  107 ;  Re  Hale  and  Clark,  55  L.  J., 
Ch.  550.) 

But  his  interest  must  be  one  in  possession ;  and  where  a 
life  estate  is  preceded  by  an  absolute  trust  to  accumulate 
for  twenty  years,  there  is,  during  that  period,  no  tenant 
for  life  within  the  Act.  {Re  Strangways,  34  Ch.  D.  423  ; 
66  L.  J.,  Ch.  195.)  Moreover,  he  must  be  "  entitled,"  as 
distinguished  from  the  receipt  of  rent  applied  under  a  discre- 
tionary trust  for  payment  to  him.  {Re  Atkimon,  31  Ch.  D. 
577 ;  64  L.  T.  403.)  Several  persons  so  entitled  as  tenants  in 
common,  or  joint  tenants,  or  for  other  concurrent  estates 
or  interests,  together  constitute  the  tenant  for  life.  (45  & 
46  Vict.  c.  38,  8.  2,  sub-s.  6.)  Where  the  trusts  of  land 
were  to  apply  the  net  rents  as  the  trustees  should  think  fit 
during  the  iLfe  of  A.,  to  A.,  his  wife,  and  children,  or  any 
one  or  more  of  such  objects,  it  was  held,  that  they  were 
mere  objects  of  a  discretionary  trust,  and  that  no  person 
was  entitled  as  tenant  for  life  within  the  act.  {Re  Atkin- 
9on,  supra.) 
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If  one  of  several  tenants  for  life  refoses  to  concur  in  the 
exercise  of  the  powers  of  the  Act,  there  is  no  means  of  com- 
pelling him  to  ooncur. 

As  to  other  limited  owners,  it  is  enacted  as  f  oUows  by  ^^^  Innited 
45  &  46  Vict  0.  38,  s.  58 :-  ^Tw^^^^^ 

(1.)  Each  person  as  follows  shall,  when  the  estate  or  tenant  for 
interest  of  eacn  of  them  is  in  possession,  have  the  powers  of  li^®- 
a  tenant  for  life  under  this  Act,  as  if  each  of  them  were  a  ^^^  ^^^°^ 
tenant  for  life  as  defined  in  this  Act  (namely)  :  g  *^58^      ' 

(i)  A  tenant  in  tail,  including  a  tenant  in  tail  who  is  by 
Act  of  ParKament  restrained  from  barring  or 
defeating  his  estate  tail,  and  although  the  rever- 
sion is  in  the  Crown,  and  so  that  the  exercise  by 
him  of  his  powers  under  this  Act  shall  bind  the 
Crown,  but  not  including  such  a  tenant  in  tail 
where  the  land  in  respect  whereof  he  is  so  re- 
strained was  purchased  with  money  provided  by 
Parliament  in  consideration  of  public  services  : 
(ii)  A  tenant  in  fee  simple,  with  an  executory  limitation, 
ffift,  or  disposition  over,  on  failure  of  his  issue,  or 
m  any  other  event :  [^Re  Morgan^  24  Ch.  D.  114 ; 
53  L.  J.,  Ch.  85  ;  Re  James,  32  W.  E.  898  ;  61 
L.  T.  696.] 
(iii)  A  person  entitled  to  a  base  fee,  although  the  rever- 
sion is  in  the  Crown,  and  so  that  the  exercise  by 
him  of  his  powers  imder  this  Act  shall  bind  the 
Crown: 
(iv)  A  tenant  for  years  determinable  on  life,  not  holding 
merely  under  a  lease  at  a  rent :   [Does  not  include 
a  person  entitled  for  life  to  the  rent  reserved 
under  a  lease  for  a  term  of  years  {Re  Ha%W% 
Settled  Estates,  29  Ch.  D.  78 ;   54  L.  J.,  Ch. 

628.)] 

(v)  A  tenant  for  the  life  of  another,  not  holding  merely 
tmder  a  lease  at  a  rent : 

(vi)  A  tenant  for  his  own,  or  any  other  life,  or  for  years, 
determinable  on  life,  whose  estate  is  liable  to 
cease  in  any  event  during  that  life,  whether  by 
expiration  of  the  estate  or  by  conditional  limita- 
tion [e.g.y  a  conditional  limitation  over  on  non- 
residence  {Re  Pagefs  Settled  Estates,  30  Ch.  D. 
161 ;  65  L.  J.,  Ch.  42)],  or  otherwise,  or  to  be  de- 
feated by  an  executory  limitation,  gift,  or  dispo- 
sition over,  or  is  subject  to  a  trust  for  accumulation 


34  CAPACITY  OP  THE  CONTRACTINO  PABTIES.      [dfeAP.  II. 

of  inoome  for  payment  of  debts  or  other  purpose : 
Distinguish  between  a  gift  in  remainder  after  a 
:erm  and  absolute  trust  for  accumulation  of  in- 
oome (Re  StrangwaySy  34  Ch.  D.  423;  56  L.  J., 
Ch.  195),  and  an  immediate  gift,  subject  to  a 
term  and  trust  for  accumulation  to  pay  charges 
which  exhaust  the  whole  inoome,  but  which  the 
tenant  for  life  may  redeem  (Re  Clitheroe  Estate, 
31  Ch.  D.  135 ;  55  L.  J.,  Ch.  107.)] 
(vii)  A  tenant  in  tail  after  possibility  of  issue  extinct : 
(viii)  A  tenant  by  the  curtesy :     [And  see  47  &  48 
Vict.  c.  18,  s.  8 ;  Mogridge  v.  Clappj  40  W.  R. 
663 ;  61  L.  J.,  Ch.  534 ;  [1892]  3  Ch.  382.] 
(ix)  A  person  entitled  to  the  income  of  land  under  a 
trust  or  direction  for  payment  thereof  to  him 
during  his  own  or  any  other  Hfe,  whether  subject 
to  expenses  of  management  or  not,  or  until  sale 
of  the  land,  or  until  forfeiture  of  his  interest 
therein  on  bankruptcy,  or  other  event :     [This 
includes  the  person  who  would  be  entitled  to  the 
income,  if  there  were  any,  although  the  whole  is 
in  fact  exhausted  by  charges.     {Re  Jonei^  26  Ch. 
D.  736 ;  53  L.  J.,  Ch.  807 ;  Re  Clitheroe  Estate, 
mpra.y] 
(2.)  In  every  such  case  the  provisions  of  this  Act  referring 
to  a  tenant  for  life,  either  as  conferring  powers  on  him  or 
otherwise,  and  to  a  settlement,  and  to  settled  land,  shall 
extend  to  each  of  the  persons  aforesaid,  and  to  the  instru- 
ment under  which  his  estate  or  interest  arises,  and  to  the 
land  therein  comprised. 

(3.)  In  any  such  case  any  reference  in  this  Act  to  death 

as  regards  a  tenant  for  life  shall,   where  necessary,  be 

deemed  to  refer  to  the  determination  by  death  or  otherwise 

of  such  estate  or  interest  as  last  aforesaid. 

Tenant  for  Where  land  is  held  by  trustees  on  trust  for  sale,  the 

^^^o?7de     tenant  for  life,  or  other  limited  owner  of  the  proceeds  of 

of  land.  sale,  may  exercise  the  powers  of  the  Act  with  the  leave  of 

the  Court..     (45  &  46  Vict.  c.  38,  s.  63 ;  47  &  48  Vict. 

0.  18,  s.  7 ;  Re  Harding's  Estate,  [1891]  1  Ch.  60.) 

Powers  of  A  tenant  for  life  may  contract  to  maJse  any  lease  ;  and 

tenant  for  life  i^  making  the  lease  may  vary  the  terms,  with  or  without 

ments^Sr^^'     consideration,  but  so  that  the  lease  be  in  conformity  with 

leases.  the  Act.     (45  &  46  Vict.  c.  38,  s.  31,  sub-s.  1  (iii).)     Such 

contract  shall  be  binding  upon  and  enforceable  against  cmd 
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by  every  successor  in  title  for  the  time  being  of  the  tenant 
for  life.  (Sect.  31,  sub-sect.  2 ;  and  see  Davis  v.  Harfoi^d^ 
22  Ch.  D.  128.) 

A  tenant  for  life  may  accept  a  surrender  of  any  lease  of  As  to  Barren- 
settled  land,  either  in  respect  of  the  whole  land  leased  or  ^®"' 
any  part  thereof  (45  &  46  Vict.  c.  38,  s.  13 ;  see  Easton  v. 
Penny ^  67  L.  T.  290) ;  and  in  like  manner  may  accept  a  sur- 
render of  a  contract  for  a  lease.    (Sect.  31,  sub-sect.  1  (iv).) 

Under  the  Act  of  1882  (45  &  46  Vict.  c.  38),  s.  6,  ABtoleasen. 
"  A  tenant  for  life  may  lease  the  settled  land,  or  any  part 
thereof,  or  any  easement,  right,  or  privilege  of  any  kind, 
over  or  in  relation  to  the  same,  for  any  purpose  wlmtever, 
whether  involving  waste  or  not,  for  any  term  not  exceed- 
ing—^ 

"  (i)  In  case  of  a  building  lease,  ninety-nine  years ; 

'*  (ii)  In  oase  of  a  mining  lease,  sixty  years ; 

"  (iii)  In  case  of  any  other  lease,  twenty-one  years." 

Before  making  such  a  lease  the  tenant  for  life  must  After  notice  to 
give  one  month's  notice  in  writing  to  each  of  the  trustees  *r<*»t«es- 
of  the  settlement,  and  also  to  the  trustees'  solicitor  if 
known  to  him  (45  &  46  Vict.  c.  38,  s.  45),  though  the 
trustees  may  waive  such  notice.  (47  &  48  Vict.  c.  18,  s.  5, 
sab-s.  3.)  It  is  sufficient  if  the  notice  be  given  before  the 
execution  of  the  lease :  it  is  not  a  condition  precedent  to  a 
valid  contract.  {Duke  of  Marlborough  v.  Sartoris,  32  Ch.  D. 
616 ;  56  L.  J.,  Ch.  70  ;  Sattm  v.  Emsell,  38  Ch.  D.  334 ; 
57  L.  J.,  Ch.  425.)  A  person  dealing  in  good  faith  with 
the  tenant  for  life  is  not  concerned  to  inquire  whether  the 
notices  vvere  given.  (45  &  46  Vict.  c.  38,  s.  45  (3).)  It 
would  appear  that  a  lease  would  be  valid  even  if  there 
were  no  trustees,  certainly  if  the  lessee  was  ignorant  of 
the  fact,  and  acting  in  good  faith.  {Mogridge  v.  Clappy  40 
W.  R.  663 ;  61  L.  J.,  Ch.  534 ;  [1892]  3  Ch.  382 ;  but 
see  Hughes  v.  Fanagan,  30  L.  E.  Ir.  111.) 

A  lease  of  the  principal  mansion  house  and  the  pleasure  Mansion 
grounds,  and  park  and  lands  (if  any)  usually  occupied  ^^?^^°^^. 
Sierewith,  cannot  be  leased  without  the  consent  of  the  of  tnuitees. 
trustees  of  the  settlement  or  an  order  of  Court.     (53  &  54 
Vict.  c.  69,  s.  10.) 

Where  it  is  shown  to  the  Court  that  it  is  according  to  Longer  terms 
the  custom  of  the  district,  or  that  it  is  difficult  to  make  ^^^^''^^'''^ 
leases  except  for  longer  terms,  the  Court  may,  in  the  case  ^ 
of  a  building  or  mining  lease,  authorize  the  tenant  for  life 
to  make  leases  for  any  term  or  in  perpetuity,  at  fee  farm 
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or  otber  rents,  secured  by  condition  of  re-entry  or  other- 
mse.     (45  &  46  Yict.  c.  38,  s.  10.)     Thus,  upon  proof  of 
custom,  a  building  lease  for  999  years  might  be  sanctioned. 
{Re  Carr,  9  W.  E.  766  ;  Re  Cross's  Chanty,  27  Beav.  692.) 
The  reservation  of  a  perpetual  rent  operates  to  create  a 
rent-charge  in  fee  simple,  having  incident  thereto  all  the 
powers  contained  in  sect.  44  of  the  Conveyancing  Act, 
1881.     (63  &  64  Yict.  c.  69,  s.  9.) 
Terma  grant-       By  the  Act  of  1890  (53  &  84  Vict.  c.  69),  s.  7,  "  A  lease 
notioTto^^'^*    for  a  term  not  exceeding  twenty-one  years  at  the  best  rent 
truBtees.  ^^^  ^^^  be  reasonably  obtained  without  fine,  and  whereby 

the  lessee  is  not  exempted  from  punishment /or  tcaste,  may  be 
made  by  a  tenant  for  life  (1)  without  any  notice  of  an. 
intention  to  make  the  same  having  been  given  under 
sect.  45  of  the  Act  of  1882  ;  and  (2)  notwithstanding  that 
there  are  no  trustees  of  the  settlement  for  the  purposes  of 
Not  to  exempt  the  Settled  Land  Acts,  1882  to  1890."^  It  would  appear 
lUbmtyfOT      *^**  ^  l^B^QQ  under  this  section  would  be  invaUd  as  exempt- 
waste,  ing  the  lessee  from  liability  for  waste  if  it  contain  a 
covenant  by  the  lessor  to  repair  {Tellowly  v.  Ootper,  24 
L.  J.,  Ex.  289  ;  11  Ex.  274),  or  a  covenant  by  the  lessee 
to  repair,  ^^  fair  wear  and  tear  and  damage  by  tempest  ex- 
cepted."    {Davies  v.  Davies,  38  Ch.  D.  499  ;  67  L.  J.,  Ch. 
1093.)     So  in  the  case  of  an  agricultural  lease  which 
authorizes  the  tenant  to  plough  up  pasture  land  (see  Doe  y. 
Ferrandy  20  L.  J.,  0.  P.  202),  or  a  lease  of  land  with  a 
power  to  open  unopened  mines.    (Ckgg  v.  Rotclandy  L.  E., 
2  Eq.  166 ;  35  L.  J.,  Ch.  396.)     In  fact  the  lease  must 
contain  no  provision  under  which  the  tenant  may  either 
commit  or  permit  waste.    (See  3  Dav.  Conv.  504.)   A  lease 
which  contravenes  the  Act  would,  however,  be  good  by 
way  of  estoppel  as  between  the  parties.    ( Tellowly  v.  Qower^ 
supra,) 
Regalations         A  tenant  for  life  may  demise  by  any  writing  under  hand 
as  to  leasee      only  containing  an  agreement  instead  of  a  covenant  by  the 
J- ^         lessee  for  payment  of  rent  in  oases  where  the  term,  does 
not  extend  beyond  three  years  from  the  date  of  the  writing, 
but  the  lessee  must  not  be  exempted  from  punishment  for 
waste.     (53  &  54  Yict.  c.  69,  s.  7.) 
As  to  leases         Leases  for  more  than  three  years  must  comply  with  the 
thJ^'^lIi^  Act  of  1882  (45  &  46  Vict.  c.  38),  s.  7,  which  requires  that 
ree  years.      ^^^^  every  lease  shall  be  by  deed,  and  be  made  to  take  effect 
in  possession  not  later  than  twelve  months  after  its  date 
[and  shall  not  contain  a  covenant  for  renewal  {Re  FarneWs 
iSetUed  Estates,  33  Ch.  D.  599;  Satamon  v.  Sopicith,  35  L.  T, 
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^^)]  9  (2)  shall  reserve  the  best  rent  that  can  reasonably  be 
obtained,  regard  being  had  to  any  fine  taken  and  to  any 
money  laid  out  or  to  be  laid  out  for  the  benefit  of  the 
settled  land  [in  pursuance  of  a  previous  agreement,  and  not 
being  a  past  voluntary  expenditure  {Re  Chawner*8  Settled 
Estates,  40  W.  R  538 ;  [1892]  2  Ch.  192 ;  61  L.  J.,  Ch. 
331)]y  and  generally  to  the  circumstances  of  the  case ;  and 
(3)  contain  a  covenant  by  the  lessee  for  payment  of  the 
rent,  and  a  condition  of  re-entry  on  the  rent  not  being  paid 
within  a  time  therein  specified,  not  exceeding  thirty  days ; 
and  (4)  a  counterpart  must  be  executed  by  the  lessee  and 
delivered  to  the  tenant  for  life,  of  which  execution  and 
delivery  the  execution  of  the  lease  by  the  tenant  for  life 
shall  be  sufficient  evidence. 

A  lessee  dealing  in  good  faith  shall  be  taken  to  have  given 
the  best  rent  (sect.  54) ;  and  exceptions  from  obtaining  the 
best  rent  occur  in  the  Housing  of  the  Working  Glasses 
Act,  1890  (53  &  54  Vict.  c.  70,  s.  74),  and  the  Agricul- 
tural  Holdings  Act,  1883,  s.  43. 

A  building  lease  within  the  Act  is  one  for  any  "  building  As  to  build- 
purposes,"  -which  expression  includes  the  erecting,  and  the  ^^  l«weB. 
improving  of,  and  the  adding  to,  and  the  repairing  of 
buildinp.  (45  &  46  Vict.  c.  38,  s.  2,  sub-s.  10  (iii).) 
Every  building  lease  shall  be  made  partly  in  consideration 
of  the  lessee  or  some  person  by  whose  direction  the  lease  is 
granted,  or  some  other  person,  having  erected,  or  agreeing 
to  erect,  buildings,  new  or  additional,  or  having  improved 
or  repaired,  or  agreeing  to  improve  or  repair,  buildings,  or 
having  executed,  or  agreeing  to  execute,  on  the  land  leased, 
an  improvement  authorized  by  the  Act  for  or  in  connection 
with  building  purposes.  (45  &  46  Vict.  c.  38,  s.  8.)  A 
peppercorn  rent,  or  rent  less  than  that  ultimately  payable, 
may  be  reserved  for  not  more  than  five  years,  and  the  rent 
reserved  under  a  contract  may  be  apportioned  (in  sums  of 
not  less  than  ten  shillings)  upon  the  leases  granted  under 
the  contract  {ib,  sub-sect.  2). 

A  building  lease,  or  an  agreement  for  a  building  lease,  "With  option 
may  contain  an  option  (to  be  exercised  within  ten  years)      P"'   *^" 
for  the  lessee  to  purchase  the  land  leased  at  a  fixed  price 
(52  &  63  Vict.  c.  36,  s.  2),  and  any  successor  in  title  may 
execute  a  conveyance  to  give  effect  to  the  contract.     (53  & 
54  Vict.  c.  69,  s.  6.) 

A  mining  lease  is  a  lease  for  any  mining  purpose  or  As  to  miring 
purposes  connected  therewith,  and  includes  a  grant  or  leaaee. 
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licence  for  any  mining  purposes,  and  may  be  granted  of 
mines  and  minerals  whether  already  opened  or  m  work  or 
not.  (45  &  46  Vict.  o.  38,  s.  2,  sub-sect.  10  (iv).)  The 
rent  may  be  made  to  vary  accordmg  to  the  acreage  worked, 
or  the  quantity  or  market  price  or  value  of  the  minerals  or 
substances  gotten,  and  a  fixed  or  minimum  rent  may  be 
made  payable  (s.  9 ;  53  &  54  Vict.  c.  69,  s.  8).  Moreover, 
whether  the  mines  or  minerals  leased  are  already  opened 
or  in  work  or  not,  if  the  tenant  for  life  is  impeachable  for 
waste  in  respect  of  minerals,  three-fourths,  and  otherwise 
one-fourth  of  the  rent,  must,  unless  a  contiury  intention  is 
expressed  in  the  settlement,  be  set  aside  as  capital  money 
(45  &  46  Vict.  c.  38,  s.  11) ;  but  not  where  the  lease  granted 
by  a  tenant  for  life  was  pursuant  to  a  contract  by  his  pre- 
decessor an  absolute  owner.  (Re  Kcmcf/S'Tt/nte,  [1892]  2 
Ch.  211.)  The  tenant  for  life  of  land  held  by  trustees 
upon  trust  for  sale  is  to  be  deemed  impeachable  for  waste 
within  this  section.  {Re  Ridge^  31  Ch.  D.  504 ;  65  L.  J., 
Ch.  265.) 

The  Settled  Land  Acts  do  not,  like  the  Settled  Estates 
Act,  1877  (40  &  41  Vict.  c.  18),  s.  4,  permit  the  reservation 
of  a  peppercorn  rent  in  a  mining  lease.  Moreover,  in  the 
case  of  an  open  mine,  the  leases  authorized  by  the  earlier 
Act  are,  as  we  have  seen,  more  favourable  for  the  tenant 
for  life  {ante^  p.  31). 

The  tenant  for  life  may  grant  a  lease  for  giving  effect 
(1)  to  a  contract  entered  into  by  any  of  his  predecessors  in 
title  for  making  a  lease,  which,  if  made  by  the  predecessor, 
would  have  been  binding  on  the  successors  in  title  (Re 
Jr^»^/?y«-rynif^,  40  W.R.423;  [1892]  2  Ch.  211) ;  (2)  to 
a  covenant  for  renewal,  performance  whereof  could  be 
enforced  against  the  owner  for  the  time  being  of  the  settled 
land  {ante^  p.  21) ;  and  (3)  for  confirming,  as  far  as  may  be, 
a  previous  lease  being  void  or  voidable,  but  so  that  when 
confirmed  it  is  such  a  lease  as  might  have  been  lawfully 
granted  at  the  date  of  the  original  lease.  (46  &  46  Vict, 
c.  38,  s.  12.) 

The  powers  given  by  these  Acts  are  cumulative,  and  do 
not  abridge  the  powers  given  by  the  settlement  or  any 
other  statute.  (45  &  46  Vict.  c.  38,  ss.  56,  57 ;  Re  Duke 
of  Newcastle's  Estates,  24  Ch.  D.  129 ;  52  L.  J.,  Ch.  646 ; 
Re  Chaytor's  Settkd  Estate  Act,  53  L.  J.,  Ch.  312 ;  25  Ch. 
D.  631.) 

A  person  who  has  an  estate  pur  autre  vie,  i.  e.,  for  the  life 
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oi  another,  is  at  oommon  law  in  the  same  position  as  an 
ordinary  tenant  for  life,  except  that  leases  made  by  him 
ynil  determine,  not  at  lus  own,  but  on  the  death  of  the 
ee^ui  que  vie^  or  person  for  whose  life  the  land  is  holden 
{Blake  v.  Foster,  8  T.  E.  487 ;  Co.  litt.  47b ;  6  Co.  15a), 
or  at  the  expiration  of  the  then  current  year  of  the 
tenancy  (14  &  15  Yict.  c.  25,  s.  1),  so  that  he  may  make 
a  lease  to  commence  after  his  own  death  {Utty  Dale^s  casCy 
Cro.  Eliz.  182),  and  may  exercise  the  leasing  powers  con- 
ferred on  tenants  for  life  by  the  Settled  Estates  Act,  1877 
(see  sect.  46),  and  by  the  Settled  Land  Act,  1882.  (Sect. 
58,  sub-sect.  1  (v.)-) 

Tenants  by  the  curtesy  and  in  dower,  whose  estates  are  Tenants  by 
created  by  act  of  the  law,  are  alike  regarded  in  law  as  ***®  ourteay. 
possessing  estates  for  life  only.  They  may  grant  leases 
under  40  &  41  Yict.  c.  18,  s.  46,  in  the  same  manner  as 
tenants  for  life,  and  a  tenant  by  the  curtesy  may  exercise 
the  powers  of  a  tenant  for  life  under  the  Settled  Land 
Act,  1882.  (Sect.  58,  sub-sect.  1  (viii.) ;  47  &  48  Vict. 
c.  18,  8.  8.) 

A  tenant  for  years  may,  unless  restrained  by  express  Tenants  for 
agreement,  make  an  imderlease  for  any  part  of  his  term,  y®^^- 
and  any  assignment  for  less  (though  but  a  single  day) 
than  his  own  term  is  in  effect  an  underlease  (Sug.  Y.  &  P. 
482 ;  Cottee  v.  Richardson,  7  Ex.  143 ;  Bac.  Ab.  "Leases;" 
Rex  Y.  Wilson^  5  Man.  &  B.  157,  n. ;  Rex  y.  Aldborough, 
1  East,  597) ;  but  if  it  comprise  the  whole  term,  though  it 

{urport  to  be  an  underlease,  it  is  in  effect  an  assignment, 
y  Tirtue  of  which  his  assignee  will  at  once  displace  him 
and  become  tenant  to  the  original  lessor.  {Hicks  y.  Dou^fi" 
ing^  1  Ld.  Bay.  99 ;  Beardman  v.  Wilsany  L.  E.,  4  C.  P. 
67.J 

A  tenant  from  year  to  year,  whose  estate  is  in  fact  a  Tenants  from 
lease  for  a  year  certain  with  a  growing  interest  during  year  to  year. 
eyery  succeeding  year  springing  out  of  and  parcel  of  the 
original  contract  {Legg  y.  Strudtcicky  2  Salk.  414),  may 
grant  a  lease  for  a  term  of  years,  which  will  subsist  until 
defeated  by  the  determination  of  his  own  estate  {Mackay  y. 
Mackreth,  4  Dour.  213 ;  Oxley  y.  James,  13  M.  &  W.  209), 
or  he  may  underlet  from  year  to  year ;  for  such  a  letting 
is  in  legal  operation  a  demise  from  year  to  year  during  the 
continuance  of  the  original  demise,  and  in  either  case  he 
win  haye  a  reyersion  sufficient  to  enable  him  to  distrain 
for  rent.    {Pike  y-  Eyre,  9  B.  &  C.  909 ;  Curtis  y.  Wheeler, 
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Moo.  &  M.  493.)    In  his  oase,  aLso,  the  general  rule  applies. 
He  may  assign  or  underlet  the  premises  for  any  period 
Tenants  for     less  than  his  own  term.     In  like  manner,  a  tenant  for  a 
l^J^^*"^         less  period  than  for  years,  as,  for  one  year  oertain  or  any 
agreed  part  of  a  year,  is  at  liberty  to  create  a  sub-tenancy 
by  sub-letting  to  another,  unless  restricted  from  doing  so 
by  the  terms  of  his  agreement.     (Shep.  Touch.  268 ;  Rex 
Tenants  at      y.  AldboTOugh^  1  East,  597.)     Indeed,  €J1  tenants,  except 
^^*  tenants  at  will  and  at  sufferance  {antey  pp.  2,  3),  may  suo- 

Tenants  by  let,  and  even  these  by  demising  may  create  a  tenancy  by 
sufEeranoe.  estoppel  as  between  themselves  and  their  lessees  in  manner 
already  noticed.  (Cole,  Eiec.  217;  per  Patteson,  J.,  in 
Doe  V.  Cartel^  9  Q.  B.  865.) 
L^sesbyco-  Although  joint  tenants  holding,  as  it  is  said  in  the 
technical  Norman-French,  per  mie  et  per  tout^  together 
possess  but  one  freehold  and  constitute  but  one  owner,  each 
of  them  has  an  exclusive  right  and  dominion  over  his  own 
Joint  tenants,  share.  They  may  therefore  join  or  sever  in  leasing  the 
whole  estate  or  their  respective  shares  to  a  straneer  or  to 
each  other.  (Co.  Litt.  186  a ;  Com.  Dig.  "  Leases  (I.  6) ; 
Cowper  V.  Fletcher,  34  L.  J.,  Q.  B.  187 ;  6  B.  &  S.  464 ; 
Leigh  v.  Dickesofiy  12  Q.  B.  D.  194;  15  Q.  B.  D.  60;  53 
L.  J.,  Q.  B.  120 ;  54  L.  J.,  Q.  B.  18.)  Thus,  three  exe- 
cutors may  agree  that  one  shall  hold  land  devised  to  them 
in  trust,  at  a  fixed  rent ;  and  if  the  rent  fall  into  arrear 
he  may  be  distrained  upon  {Coicper  v.  Fletcher ,  supra) ; 
and  if  after  the  expiration  of  the  lease  the  tenant  holds 
over,  the  same  consequences  f oUow  as  in  the  case  of  a  lease 
between  strangers,  and  he  is  liable  in  an  action  for  use  and 
occupation.  {Leigh  v.  LHckeson,  supra,)  If  one  co-tenant 
in  possession  expend  money  in  necessary  repairs  to  the 
premises,  he  has  no  right  of  action  against  the  other  co- 
tenants  for  contribution.     {Ibid.) 

A  lease  executed  by  one  of  two  joint  tenants  of  the 
whole  will  simply  pass  his  own  moiety  (Co.  Litt.  186  a ; 
Bellingham  v.  Alsop,  Cro.  Jac.  52),  though  it  purport  to  be 
made  by  both  {Carfwnghfs  case,  cited  1  Yent.  136) ;  and 
a  lease  by  two  of  three  joint  tenants  in  like  manner  will 
pass  their  two  undivided  thirds  of  the  property.  {Philpott 
V.  Dohhimony  3  Mo.  &  P.  320.)  If  a  joint  tenant  die  after 
making  a  lease  for  years  of  his  share,  it  wiU  bind  Hie 
survivor,  though  made  to  commence  after  the  lessor's  death, 
and  the  lessee  s  interest  will  subsist  until  the  term  expires. 
(Litt.  s.  289 ;  Grute  v.  Locrqfty  Cro.  Eliz.  287 ;  Clet^k  y. 
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Clerk^  2  Vem.  323.)  So,  where  joint  tenants  concur  in 
granting  a  lease,  they  ma^e  bnt  one  lessor,  for  the  lease  is 
the  joint  demise  of  aU  (Com.  Dig.  "  Estates"  (G.  6) ; 
Jurdain  v.  SteerCy  Cro.  Jao.  83) ;  and  on  the  death  of  one 
of  the  lessors,  the  lessee's  interest  will  continue,  even 
though  the  lease  be  at  will,  as  tenant  to  the  surviyor  or 
survivors,  who  will,  of  course,  he  entitled  to  the  whole 
rent.  {Hemtead^s  case^  5  Co,  E.  10;  Doe  v.  Summersetty 
1  B.  &  Ad.  135,  140.)  But  their  joint  demise  operates 
both  as  a  demise  by  each  of  his  own  share  and  as  a  demise 
by  all  of  the  whole ;  and,  therefore,  if  joint  tenants  jointly 
demise  from  year  to  year,  each  of  them,  on  giving  due 
notice  to  quit,  may  recover  his  several  share  in  ejectment 
{Doe  V.  Chaplin,  3  Taunt.  119),  or  put  an  end  to  the 
tenancy  as  to  the  whole,  so  that  ejectment  may  be  main- 
tained, although  the  notice  to  quit  be  given  by  one  of  the 
lessors  only  {Doe  v.  Summersetty  supra) ,  for  the  tenant 
holds  the  premises  only  so  long  as  he  and  they  all  shall 
agree. 

Unlike  joint  tenants  who  have  one  Joint  freehold,  tenants  TenantB  in 
in  common  have  several  freeholds.  They  hold  by  several  <»™™o"- 
tities,  and  not  by  a  joint  title  (Litt.  s.  292) ;  or,  as  Lord 
Coke  expressed  it,  by  one  titie  and  severed  rights.  (Co. 
Ldtt.  189  a.)  A  tenant  in  common  may  therefore  lease  his 
undivided  share  for  any  interest  commensurate  with  his 
own,  either  to  a  stranger  or  his  companion  {Stofy  v.  John- 
Sony  2  To.  &  Coll.  Ex.  586  ;  Snelgar  v.  Hetistony  Cro.  Jac. 
611 ;  Leigh  v.  Dickeson,  15  Q.  B.  D.  60;  54  L.  J.,  Q.  B. 
18) ;  or  with  his  co-tenants  may  concur  in  one  lease,  which 
although  inoperative  as  a  joint  demise  of  the  whole  of  their 
estate,  their  interests  being  several  and  distinct  (Com.  Dig. 
"  Estates  "  (K.  8) ;  Heatherley  v.  Westony  2  Wils.  232 ; 
Bume  V.  Camhridgey  1  Moo.  &  Bob.  539),  will  operate  as  a 
distinct  demise  by  each  of  his  own  part  and  a  cross  con- 
firmation of  eacn  for  the  part  of  the  other,  without  any 
estoppel,  an  interest  passing  from  each  lessor.  {Mantle  v. 
Wollingtony  Cro.  Jac.  166  ;  Brooks  v.  Foxcraft,  Clayt.  137 ; 
Jurdain  v.  Steere,  Cro.  Jao.  83  ;  Bac.  Ab.  "  Joint  Tenants  " 
(H.  1) ;  and  see  per  Cur,  in  Thompson  v.  Haketcelly  36  L.  J., 
C.  P.  18 ;  19  C.  B.,  N.  S.  713.) 

Where  two  or  more  females,  or  female  heirs  of  females,  Coparceners, 
together  form  an  heir  to  lands  or  tenements  of  inheritance, 
they  are  called  in  law  coparceners,  or  more  briefly  parce- 
ners,    (litt.  s,  254,  170a;   Bac.  Ab.   "Coparceners;" 
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Com.  Dig.  "Parceners,"  A.  I.  3.)  Their  estate,  "the 
rarest  kind  of  inheritance  that  is  in  the  law  "  (Go.  Litt. 
164  a),  partakes  of  the  properties  both  of  a  joint  tenancy  and 
of  a  tenancy  in  common.  They  constitute  one  heir,  pos- 
sessing, as  to  strangers,  like  joint  tenants,  but  one  freehold ; 
but  for  the  purpose  of  leasing  they,  like  tenants  in  common, 
have  several  freeholds  (Vin.  Ab.  "Parceners ; "  Litt.  s.  241 ; 
Co.  Litt.  163  b,  164  a),  and  may  make  leases  precisely  ia 
the  same  maimer.  {Milliner  v.  Robinson^  Moore's  Ca.ses, 
682.)  But  they  cannot  sue  separately  for  their  individual 
shares  of  rent.     (Dechartm  v.  Horwood,  10  Bing.  526.) 

When  a  copyhold  tenement  escheats,  is  surrendered,  or 
becomes  forfeited  to  the  lord,  he  may  make  a  new  grant  of 
it  by  copy,  in  fee,  or  for  any  less  estate,  provided  there  be 
within  the  manor  a  custom  for  that  purpose.     {R.  v.  Sarti' 
church,  2  B.  &  Al.  189 ;  Badger  v.  Ford,  3  B.  &  Al.  153 ; 
R.  V.  Fi*%,  2  M.  &  S.  504 ;  Lascelles  v.  Chislow,  36  L.  T. 
459 ;  Cole,  Ejec.  632.)     But  the  custom,  which  is  the  life 
of  a  copyhold  assurance,  must  be  strictly  followed.     The 
ancient  rent  and  services  must  be  reserved,  or  the  grant  will 
be  void  as  against  the  lord's  successor.     {Doe  v.  Strickland, 
2  Q.  B.  792.)     By  custom  the  lord  may  lease  for  years 
portions  of  the  wastes  of  a  manor  {Lord  Northwick  v.  Stan^ 
way,  3  Bos.  &  P.  346) ;  but  a  custom  to  lease  without  re- 
striction is  bad  {Arlett  v.  Mlis,  7  B.  &  C.  346  ;  Badger  v. 
Ford,  supra),  being  inconsistent  with  the  rights  of  the  com- 
moners.    By  statute,  lords  of  manors  may,  with  the  consent 
of  three-fourths  of  the  commoners,  lease  any  part,  not  ex- 
ceeding  one-twelM,  of  the  wastes,  for  any  period  not 
exceeding  four  years,  for  the  best  rent  that  can  be  got  at 
public  auction,  the  same  to  be  applied  in  draining,  fencing, 
and  improving  the  residue.     (13  Geo.  3,  c.  81,  s.  15.) 
Copyholders.        Unless  authorized  by  the  custom  of  the  manor  ( Wells  v. 
Partridge,  Cro.  Eliz.  469 ;  6  Vin.  Ab.  US),  or  the  express 
licence  of  the  lord  {Jackman  v.  Hoddesden,  Cro.  Eliz.  351  ; 
Kensey  v.  Richardson,  id.  728),  a  copyholder  cannot  lease 
his  copyhold  tenement  for  more  than  a  year,  or  make  a 
lease  evading  or  exceeding  the  custom  or  licence,  if  there 
be  one,  without  forfeiting  his  estate  (1  Watk.  Cop.  327 ; 
1  Scriv.  Cop.  544 ;  Cole,  Ejec.  615) ;  but  he  may  lease  for 
a  shorter  term  than  that  permitted  by  the  licence  or  custom, 
in  accordance  with  the  rule,  omne  majus  continet  in  se  minus 
(Goodidn  v.  Longhurst,  Cro.  Eliz.  535 ;  Boston  v.  Pratt,  33 
L.  J.,  Ex.  233) ;  and  a  lease  not  warranted  by  the  custom 
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or  lioenoe  will  be  good  agidnst  all  but  the  lord  {Doe  v. 
TressideTy  10  L.  J.,  Q,.  B.  160),  who  may  enforce  or  waive 
the  forfeiture  at  his  option  (Doe  v.  Bousfield^  6  Q.  B.  422  ; 
14  L.  J.,  Q.  B.  42),  whilst  the  privilege  of  leading  for  one 
year  without  licence  is  allowed  to  copyholders  by  the  general 
custom  of  ^the  kingdom.  {Frosel  v.  Welch,  Cro.  Jac.  403.) 
There  are  probably  exceptions  (1  Brest.  Abs.  202) ;  and  in 
many  manors  a  special  custom  authorizes  leases  for  years 
or  for  life,  and  a  certain  number  of  years  after.  (1  Scriv. 
457.)  All  £he  powers  to  authorize  and  grant  leases  con- 
teined  in  tbe  Settled  Estates  Act,  1877  (40  &  41  Yiot.  c.  18, 
s.  46,  antCy  pp.  29,  3U),  are  extended  to  the  lords  of  settled 
manors  to  give  licences  to  their  copyhold  and  customary 
tenants  to  grant  such  leases  as  may  be  granted  of  freehold 
hereditaments  under  that  Act.  (Id.  sect.  9.)  Similarly, 
under  the  Settled  Land  Act,  1882,  a  tenant  for  life  of  a 
settled  manor  may  grant  to  a  tenant  of  copyhold  or  custo- 
mary land  a  licence  to  make  such  lease  of  tiiat  land  as  by 
the  Act  a  tenant  for  life  is  empowered  to  make  of  freehold 
land.  (45  &  46  Vict.  c.  38,  s.  14.)  But  to  grant  or  refuse 
a  licence  is  entirely  in  tiiie  discretion  of  the  lord  {Meg,  v. 
iZii//,  9  A.  &  E.  339) ;  though  in  that  case  Ballard  v.  Agard 
(6  Vin.  Ab.  240,  "  Copyholds,"  T,  e)  was  cited,  as  deciding 
that  a  suit  would  lie  in  equity  to  compel  a  lord  to  grant  a 
lioenoe  to  lease  ;  but  that  autiiority  is  not  satisfactory. 

Persons  having  a  present  right  to  the  future  enjoyment  Reveraioners 
of  an  estate  as  remaindermen  or  reversioners,  expectant  ^^  remain- 
either  upon  an  estate  for  years,  for  life,  or  in  tail,  may 
make  leases  which  will  take  effect  in  possession  on  the 
determination  of  the  preceding  estate.     {Palmer  v.  Thorpe, 
Cro.  Eliz.  152.) 

In  consequence  of  the  improvident  grants  of  preceding  The  Crown, 
monarchs,  it  was  found  necessary,  in  the  reign  of  Queen 
Anne,  to  restrain  the  demising  power  of  herself  and  suc- 
cessors.    It  was   accordingly  enacted  that  all   leases   of  i  Anne, 
Crown  lands  or  tenements  (except  advowsons  or  vicarages)  ^*-  ^»  °-  ^• 
should  be  void,  unless  made  for  a  term  not  exceeding 
thirty-one  years  or  three  lives,  or  some  term   of  years 
determinable  upon  one,  two,  or  three  lives  (1  Anne,  stat.  1, 
c.  7,  s.  5)  ;  or,  in  the  case  of  building  or  repairing  leases, 
fifty  years  or  three  lives  (id.  s.  6),  subject  to  certain  con- 
ditions and    restrictions,   none  of    which  apply  to  her 
Majesty's  private  estates.     (25  &  26  Vict.  c.  37,  s.  2.) 
Comparatively  recent  legislation  has  vested  most  of  the 


44 


CAPACITY  OF  THE  CONTRACTING  PARTIES.      [CHAP.  II. 


GrOYemment 
departments. 


Crown  lands  in  the  Commissioners  of  Woods  and  Forests, 
who  are  empowered  to  grant  leases  for  any  term  not 
exceeding  tmrty-one  years,  or  l);uilding  leases  not  exceed- 
ing ninety-nine  years  (10  Geo.  4,  o.  60,  ss.  22 — ^26), 
subject  to  certain  conditions.     (Id.  ss.  27 — 33.) 

Goyemment  departments,  authorized  to  acquire,  sell, 
exchange,  or  demise  lands  for  public  purposes,  may  make 
leases,  the  terms  of  which  are  in  strict  compliance  with 
the  particular  statute  under  which  they  act. 

Leases  of  lands  belonging  to  the  Duchy  of  Cornwall  are 
regulated  by  26  &  27  Vict.  c.  49,  and  31  &  32  Vict.  c.  35; 
those  belonging  to  the  Duchy  of  Lancaster  by  48  Geo.  3, 
c.  73  ;  1  &  2  Geo.  4,  c.  52  ;  and  leases  of  mines,  minerals, 
and  quarries  belonging  to  the  Crown  in  Dean  Forest  by 
1  «Sb  2  Vict.  c.  43,  as  amended  by  24  &  25  Vict.  c.  40. 
CorporationB.  Unless  restrained  by  statute  (public  or  private),  or  by 
their  several  bye-laws,  corporations  may  grant  leases  (which 
must  be  by  deed  under  their  common  seal,  Finlay  v.  Bristol 
and  Exeter  Railvcay  Company^  21  L.  J.,  Ex.  117 ;  and  by 
their  proper  title  of  incorporation,  1  Kyd,  Corp,  234 — 
237),  which  will  be  binding  on  ^eir  successors  for  any 
term  consistent  with  their  own  estate.  {Smith  v.  Barrett^ 
Sid.  161.)  And  although  a  lease  by  a  corporation  not 
under  its  common  seal  is  void,  yet  occupation  and  pay- 
ment of  rent  under  the  void  instrument  by  the  tenant  will 
create  an  implied  tenancy  from  year  to  year  upon  such  of 
the  terms  of  the  instrument  as  may  be  applicable  to  such  a 
tenancy,  and  the  corporation  may  maintain  an  action  for 
a  breach  thereof.  {Wood  v.  Tate,  2  B.  &  P.,  N.  E.  247; 
Ecclesiastical  Commissioners  v.  Merraly  L.  E.,  4  Ex.  162 ; 
38  L.  J.,  Ex.  93.)  So,  specific  performance  of  a  parol 
contract  for  a  lease  by  a  corporation  will  be  decreed  if 
there  has  been  part  performance.  (Steeven's  Soy>.  v.  DyaSy 
15  L-.  Ch.  Rep.  405.) 

By  the  common  law,  ecclesiastical  corporations  aggregatey 
as  the  dean  and  chapter  of  a  cathedral,  and  eleemosynary 
corporations  aggregate,  as  the  master  and  fellows  of  a 
college,  were  capable  of  granting  leases  for  any  term  with- 
out me  consent  or  confirmation  of  any  person  whomsoever. 
But  ecclesiastical  corporations  sole,  consisting  of  one  per- 
son, as  a  bishop,  could  only  make  leases  co-durable  with 
their  own  estate,  except  witti  the  consent  or  confirmation 
of  such  person  as  the  law  required,  concurrentibus  his  qnce 
injure  requiruntur  (Co.  Ldtt.  44  a ;  2  Bla.  Com.  318 — 321 ; 
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Shep.  Touch.  281),  which  being  obtained  they  could  exer- 
cise equallj  unliinited  powers.    {CrrindaVs  case^  4  Leon.  78.) 
This  unreasonable  power  of  leasing  tending  to  the  im- 
poYerishment  of  their  successors,  the  salutary  control  of 
parliament  was  exercised  in  confining  within  more  reason- 
able limits  the  latitude  allowed  by  the  common  law.  Hence 
originated  numerous  statutes  known  to  lawyers  as  enabUng 
and  disabling  or  restraining  Acts.     The  first  of  these,  EzutbUng 
known  as  the  enabling  statute  of  32  Hen.  8,  c.  28,  em-  -A.ct,  32  Hen. 
powered  all  corporations  sole  (except  parsons  and  vicars)    '  ^' 
to  make  leases  by  deed  indented,  to  commence  from  the 
day  of  making,  of  lands  most  commonly  let  for  twenty 
years  before,  lor  a  term  not  exceeding  twenty-one  years 
or  three  lives  (not  for  both),  which,  without  confirmation, 
were  binding  upon  their  successors :   the  usual  and  cus- 
tomary rent  for  the  preceding  twenty  years  being  reserved, 
any  old  lease  in  being  being  first  absolutely  surrendered 
or  within  a  year  of  its  expiration :  and  such  leases  not  to 
be  without  impeachment  of  waste.     (32  Hen.  8,  c.  28, 
88.  1,  2,  4;  see  also  5  Geo.  3,  c.  17,  s.  1.)     With  confir- 
mation, long  leases  made  by  corporations  sole  continued, 
as  far  as  €hat  Act  was  concerned,  to  be  good  against  their 
Buooessora,  as  they  had  been  at  common  law.     (Gibs.  744.) 
Accordingly,  by  disabling  statutes  of  Elizabeth,  first  arch-  DiflabUng 
bishops  and  biuiops  (1  Eliz.  c.  19,  s.  5),  and  next,  aU  other  Acts,  i  £liz. 
corporations,  whether  sole  or  aggregate,  were  disabled  jg^jj^^  jq 
altogether  horn  leasing  ecclesiastical  property  for  more 
than  twenty-one  years  or  three  lives.     (13  Eliz.  c.  10,  s.  3.) 
But  the  14  Eliz.  c.  11,  ss.  17 — 19,  excepted  out  of  the  Exception 
restrictions  of  the  13  EUz.  c.  10,  leases  of  houses  (not  being  ^^  14  Eliz. 
the  capital  or  dwelling-houses  of  the  lessors)  situate  in  ^'     '  *'     * 
cities,  boroughs,  corporate  or  market  towns,  which,  subject 
to  certain  conditions  to  be  strictly  observed,  all  ecclesias- 
tical and  eleemosynary  corporations  sole  (except  bishops) 
may  demise,  with  not  more  than  ten  acres  of  land  appur- 
tenant, for  any  term  not  exceeding  forty  years.     It  should 
be  observed  that,  although  all  leases  not  made  in  accord- 
ance with  the  two  above-mentioned  disabling  statutes  were 
thereby  declared  "utterly  void,"  the  Courts,  construing 
void  to  mean  "void  at  election,"  have  held  such  leases 
valid  during  the  life  of  the  corporation  sole  (2  Shep.  Touch. 
283  ;  Salisbury's  case,  10  Co.  E.  68  b,  60  b),  or  of  the  head 
of  the  corporation  aggregate  (Co.  Lit.  45  a),  by  whom  they 
were  granted,  and  voidable  only  by  the  successors,  who  have 
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equal  power  to  confirm  tliem.  {Per  Holroyd,  J.,  Edwards  v, 
Dick,  4  B.  &  Al.  217 ;  Doe  v.  Bancks,  4  B.  &  Al.  407 ; 
Pennington  v.  Cardale,  27  L.  J.,  Ex.  438  ;  Doe  v.  Taniere, 

L^tetions  ^^  ■^'  ^''.^'  ^'  ^^'^  ^^^  t^®  Statute  of  Limitatioiis 
3  &^  Wiuf  4  (3  &  4  Will.  4,  0.  27)  runs  against  the  successors  from  the 
0.  27.  ?^^^^  o^  ^^^  lease,  and  not  from  their  election  to  ayoid  it. 

Where  the  governors  of  a  hospital  granted  a  lease  in  1783 
for  ninety-nine  years,  an  action  to  set  the  lease  aside  in 
1876  was  held  barred  by  the  statute.  {Governors  of  Mag- 
dalen Hospital  V.  Knotts,  4  App.  Ca.  324 ;  48  L.  J.,  Ch. 
679 ;  Churcher  v.  Martin,  42  Ch.  D.  312 ;  61  L.  T.  113.) 
Such  leases  are,  however,  binding  upon  the  lessees  who, 
having  accepted  them,  are  justly  estopped  from  repudiat- 
18  Eliz.  0. 11,  ing  them.  By  another  statute  aU  the  ecclesiastic  and 
^-  2-  other  persons  mentioned  in  the  13  Eliz.  c.  10  (which  did 

not,  as  we  have  seen,  include  archbishops  and  bishops), 
were  restrained  from  making  any  new  lease  where  the  old 
one  was  not  to  be  expired,  surrendered,  or  ended  within 
three  years  after  the  making  of  such  new  lease  (18  Eliz. 
0.  11,  s.  2)  ;  the  object  being  clearly  to  restrain  leases  in 
reversion.  Confirmation,  being  excluded  in  cases  within 
the  disabling  statutes  of  Elizabeth,  became  of  practical 
use  only  to  (1)  parsons,  vicars  (specially  excepted  out  of 
32  Hen.  8,  o.  28,  by  sect.  4),  and  perpetual  curates  who 
have  received  Queen  Anne's  bounty  (held  within  same 
exception,  Doe  v.  Thomas,  9  A.  &  E.  556),  who  cannot, 
nor  ever  could,  make  any  lease  without  confirmation ;  and 
(2)  to  bishops  who,  not  being  included  in  the  restraint  of 
18  Eliz.  c.  11,  upon  concurrent  leases,  may  still  in  some 
cases  make  such  leases  with  the  consent  of  the  dean  and 
chapter.  At  common  law,  therefore,  the  incumbent  of  a 
benefice  could  not  grant  any  lease  which  would  operate  as 
a  valid  demise  for  a  longer  term  than  his  own  incumbency 
( Wheeler  v.  Heydon,  Cro.  Jac.  328 ;  Price  v.  Williams,  1 
M.  &  W.  6;  Doe  v.  CarUr,  Ey.  &  Moo.  237 ;  Doe  v.  Yar- 
6  &  6  Vict.  borough,  1  Bing.  24),  until  the  5  &  6  Vict.  c.  27,  em- 
c-  27.  powered  all  incumbents,  with  the  consent  of  the  bishop 

and  patron,  and  in  the  case  of  copyhold  lands,  where  a 
lease  cannot  be  made  without  his  licence,  with  the  consent 
of  the  lord  of  the  manor,  to  lease  the  lands  belonging  to 
their  benefices  (except  the  parsonage  and  ten  acres  of  glebe) 
on  farming  leases  for  fourteen,  or  in  cases  where  the  lessee 
shall  covenant  to  improve  the  demised  premises  at  his  own 
expense,  twenty  years,  subject  to  certain  restrictions  im- 
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posed  in  the  interests  of  their  successors.     This  Act  does 
not  extend  to  glebe  lands,  which  have  been  usually  let  on 
lease  by  incumbents  {Jenkins  v.  Greeny  28  L.  J.,  C9b.  822) ; 
so  that  a  reotor,  with  the  consent  of  the  patron  and  bishop, 
may  stilL  exercise  his  common  law  power  of  leasing  his 
glebe,  subject  to  the  provisions  of  13  Eliz.  c.  10.     Further 
powers,  in  addition  to  existing  powers  of  leasing,  have  been 
given  by  the  Ecclesiastical  Leasing  Act,  1842,  as  amended  6  &  6  Vict. 
in  1868,  to  all  ecclesiastical  corporations,  aggregate  or  sole  °-  ^^^»  , , 
except  any  college  or  corporation  of  vicars  choral,  pnest  21  &  22  Vict. 
vicars,  senior  vicars,  custos,  and  vicars  or  minor  canons,  0.  67. 
and  except  any  ecclesiastical  hospital,  or  the  master  thereof), 
who  may,  with  certain  consents,  grant  building,  repairing, 
or  improving  leases  for  ninety-nine  years,  and  leases  of 
mines  or  quarries,  running  water,  way-leaves,  and  other 
rights  and  easements  for  sixty  years,  subject  to  certain 
restrictions  and  conditions  (5  &  6  Yict.  c.  108,  ss.  1 — 9, 
18,  20 — 32) ;  or  where  the  Ecclesiastical  Commissioners 
are  satisfied  that  it  is  to  the  permanent  advantage  of  the 
estate,  in  such  manner  as  the  commissioners  may  think 
proper.     (21  &  22  Vict.  c.  67,  s.  1.) 

By  14  &  15  Vict.  c.  104  (continued  and  amended  by  Episoopal  and 
17  &  18  Vict.  c.  116 ;  19  &  20  Vict.  c.  74  ;  20  &  21  Vict.  Capitukr 
c.  74;  22  &  23  Vict.  c.  46;  23  &  24  Vict.  c.  124;  24  &  ^^Af. 
25  Vict.  cc.  106, 131 ;  30  &  31  Vict.  c.  143;  31  &  32  Vict,  c  i04 
cc.  Ill,  114 ;  32  &  33  Vict.  c.  85 ;  38  &  39  Vict.  c.  72), 
ecclesiastical  corporations,   sole   or  aggregate,   with    the 
written  approval  of  the  Church  Estate  Commissioners, 
may  lease  lands  acquired  under  that  Act  from  year  to 
year,  or  for  any  term  not  exceeding  fourteen  years ;  or 
TniniTig  and  buUding  leases  upon  such  terms  as  the  com- 
missioners may  think  fit.     (Sect.  9.)     A  similar  provision 
as  to  acquired  lands  is  contained  in  the  9th  section  of  the 
EcclesiaBtical  Leasing  Act,  1858. 

By  23  &  24  Vict.  c.  124,  s.  8,  no  lease  of  lands  assigned  23  &  24  Yiot. 
as  the  endowment  of  any  see  imder  this  Act  can  be  c.  124. 
granted  by  the  archbishop  or  biBhop,  otherwise  than  from 
year  to  year,  or  for  any  term  not  exceeding  twenty-one 
years,  subject  to  similar  conditions  to  those  contained  in 
the  ^^  Act  for  better  enabling  Incumbents  of  Ecclesiastical 
Benefices  to  demise  "  (6  &  6  Vict.  c.  27,  ante^  p.  46) ;  but 
with  the  approval  of  the  estates  committee  of  the  Eccle- 
siastical Commissioners,  mining,  building,  or  other  leases 
may  be  granted  upon  such  terms  as  they  may  think  fit. 
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None  of  the  previous  disabling  or  restraining  Acts 
(except  6  &  6  Viot.  c.  27)  extended  to  copyholds  belonging 
to  ecclesiastical  benefices,  which  the  rectors,  yicars,  &o., 
having  power  so  to  do,  were  accustomed  to  grant  and 
lease  for  lives  and  long  terms  of  years  to  the  prejudice  of 
24  &  25  Viot.  their  successors ;  and  tnerefore  by  the  24  &  25  Vict.  c.  105, 
c- 105,  amended  by  25  &  26  Vict.  o.  62,  it  was  rendered  unlawful 

2™  ft' 26  Vict.   ^^^  ^^y  rector,  vicar,  &c.,  who  after  6th  August,  1861, 
c.  52.  should  become  possessed  of  any  manors,  lands,  &c.,  be- 

longing to  any  ecclesiastical  benefice,  to  make  any  grant  or 
lease  thereof  in  any  other  way  than  pursuant  to  5  &  6  Yict. 
oc.  27,  108 ;  or  21  &  22  Vict.  c.  67.  By  section  2,  leases 
made  and  rights  acquired  before  this  Act  are  expressly 
protected. 

In  every  instance  it  is  most  necessary  to  turn  to  the 
Acts  themselves  for  details. 
Civil  corpora-      By  the  Universities  and  College  Estates  Acts,  1868  and 
21*^  22  Vict    ^^^^i  ^^®  Universities  of  Oxford,  Cambridge,  Durham,  and 
o.  44 ;  23  &  24  their  respective  colleges,  together  with  the  colleges  at  Win- 
Vict.  c.  69.      Chester  and  Eton,  wmch  are  lay  or  civil  corporations  aggre- 
gate {Hex  V.  Cambridge f  3  Burr.  1656),  are  empowered  to 
grant  leases^  generally,  for  any  term  not  exceeding  twenty- 
one  years ;  biulding  and  repairing  leases,  ninety-nme  years ; 
running  water,  wayleaves,  other  rights  and  easements,  and 
mining  leases,  sixty  years,  without  the  consent  of  any  other 
person  or  persons  whomsoever,  but  subject  to  conditions 
imposed  for  the  protection  of  their  successors.     But  they 
are  not  restrained  from  granting  any  leases  which  thej 
might  legally  have  granted  before  these  Acts.     The  power 
of  leasing  possessed  by  the  University  of  London  and  other 
colleges  IS  regulated  by  their  private  statutes,  charters  and 
bye-laws. 
Ifanidpal  Municipal  corporations  cannot  demise  their  lands  for 

corporations,  more  than  thirty-one  years,  without  consent  (45  &  46  Viot. 
0. 50,  B.  108),  except  in  the  case  of  renewed  leases  (sect.  110 ; 
Att,'6en,  v.  Tarmouthy  21  Beav.  625),  and  building  leases 
for  terms  not  exceeding  seventy-five  years.  (Sect.  108.) 
The  consent  formerly  required  was  that  of  the  Lords  of 
the  Treasury,  but  a  later  Act  has  substituted  the  Local 
Q-ovemment  Board.  (51  &  52  Viot.  o.  41,  s.  72.) 
Paritthofficeni.  The  many  inconveniences  caused  by  the  difficulty  of 
making  valid  leases  of  parish  property  to  create  a  tenancy 
other  than  from  year  to  year  {Doe  v.  Terty,  4  A.  &  E. 
274) — ^neither  churchwardens  nor  overseers  (except  in  Lon- 


SECT.  I.]  WHO  MAT  BE  LESSOBS.  49 

don,  Warner^s  casey  Cro.  Jao.  632),  jointly  or  severallj, 
having  any  legal  interest  to  demise, — ^were  to  some  extent 
remedied  by  59  Q-eo.  3,  c.  12,  which  vests  all  real  property  59  Geo.  s, 
belonging  to  the  parish  in  the  churchwardens  and  overseers  c- 1^- 
in  saocession,  as  a  corporation  (sect.  17),  and  empowers 
them  jointly  ( Woodcock  v.  Gibaorij  4  B.  &  C.  462),  with 
the  consent  of  the  vestry,  to  let  portions  of  land,  not  exceed- 
ing twenty  acres  each,  at  such  rent  and  for  such  terms  as 
the  vestry  shall  determine.  (Sect.  12.)  This  Act  does 
not  apply  to  copyhold  lands  {poe  v.  Foster^  3  C.  B.  216) ; 
its  provisions  must  be  strictly  observed  {Doe  v.  Oower^  21 
L.  J .,  Q.  B.  57) ;  and  ''  apply  to  those  cases  only  where 
the  rents  are  applicable  solely  to  parochial  purposes  which 
are  under  the  control  of  the  parisii  o£Scers.  {Per  Parke, 
B.,  Uthwatt  V.  Elkins,  13  M.  &  W.  777.) 

Prior  to  the  passing  of  the  Charitable  Trusts  Act,  1863,  Tnutees  of 
which,  with  amending  Acts,  now  regulates  the  estates  of  i^^^S^yict 
charities,  trustees  of  charities  might  grant  such  leases  as  c.  137, 
were  beneficial  to  the  lasting  interests  of  the  charity ;  if  amended  by 
otherwise,  as  where  there  was  inadequacy  of  rent,  unreason-  l^^^^^^^' 
ableness  of  term,  absence  of  necessary  covenants,  &o.,  the  32  &  33  Vict. 
Chancery  Division,  as  paramount  trustee,  would  set  them  0. 110. 
aside  at  any  distance  of  time  {Att.-Qen.  v.  Cross^  3  Mer. 
624 ;  AtL^Oen.  v.  (hjcen^  10  Ves.  656 ;  AtL'Oen.  v.  Brooks^ 
18  Ves.  319;  AtL-Gen.  v.  Hotkam,  3  Euss.  415),  until 
protected  by  the  Statute  of  Limitations  (3  &  4  Will.  4, 
0.  27,  83.  24—27),  which  extends  to  charities.     {Mag.  ColL^ 
Oxon  V.  Att.-Oen.,  26  L.  J.,  Ch,  620.) 

Now,  by  16  &  17  Vict.  c.  137,  leases  authorized  by  any 
two  of  the  Charity  Commissioners  sitting  as  a  boazd 
(sect  6),  have  the  like  effect  and  validity  as  if  authorized 
by  the  express  terms  of  the  trust  affecting  the  charity. 
(Sects.  21,  26 ;  and  see  Tudor's  Charitable  Trusts,  3rd  ed. 
257,  484.) 

By  18  &  19  Vict.  c.  124,  aU  lands,  &o.  then  vested  in 
the  "  Treasurer  of  Public  Charities,"  became  vested  in  like 
manner  and  upon  the  same  trusts  in  the  secretary  of  the 
board  as  a  corporation  sole,  under  the  name  of  ''The 
Official  Trustee  of  Charity  Lands."  (Sect.  16.)  By 
sect  16,  the  acting  trustees  of  every  charity  were  em- 
powered to  fflrant  all  such  leases  of  land  belonging  thereto 
and  vested  in  the  official  trustee,  as  they  could  duly  have 
granted  if  the  same  land  were  legally  vested  in  themselves. 
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(And  see  sect.  29 ;  Bishop  of  Sangor  v,  Parry^  [1891]  2 
a  B.  277.) 

By  32  &  33  Viot.  c.  110,  b.  12,  a  clear  majority  of  the 
truBtees  of  any  charity  assembled  at  a  meeting  of  their 
body,  duly  constituted,  having  power  to  lease  any  property 
of  the  charity,  have  power,  on  behalf  of  their  trustees  and 
of  the  official  trustee,  where  his  concurrence  would  be 
otherwise  required,  to  do  all  things  requisite  for  carrying 
such  lease  into  legal  effect. 
46  &  46  Viot.  By  the  AUotments  Extension  Act,  1882  (45  &  46  Viot. 
^*  c.  80,  s.  4),  all  trustees  of  lands  for  the  benefit  of  the  poor 

of  any  parish,  whereof  the  rent  or  produce  is  distributed 
in  gifts  of  money,  doles,  fuel,  or  other  articles  of  necessity, 
shdil,  where  such  lands  are  not  otherwise  used  for  the 
benefit  of  the  parish  as  a  recreation  ground,  or  otherwise 
for  the  enjoyment  or  general  benefit  of  the  inhabitants, 
take  proceedings,  as  in  the  Act  mentioned,  for  letting  such 
lands  to  cottagers,  labourers,  and  others. 
S^twy.  Under  the  Allotments  Act,  1887  (50  &  51  Vict.  o.  48), 

aUot^nte.  sanitary  authorities  may,  by  purchase  or  hire,  acquire  suit- 
able land,  whether  within  or  without  their  district,  for  the 
purpose  of  letting  it  in  allotments  ^'  to  persons  belonging 
to  the  labouring  population  resident  in  the  district. 
(Sect.  2.)  When  acquired  the  land  may  be  let  under 
regulations  framed  by  the  sanitary  authority  and  approved 
by  the  Local  Government  Board.  (Sects.  6,  7.) 
Coimty  A  county  council  may  hire  land  on  lease  instead  of  pur- 

SmSrHoS-  chasing  it  for  the  purpose  of  letting  it  in  accordance  with 
ings  Act,  the  provisions  of  the  Small  Holdings  Act,  1892  (55  &  56 
1892.  Vict.  c.  31,  B.  2),  and  may  sell  or  let  the  land  so  acquired 

in  small  holdings.     (Sect.  4.) 
^^^*  By  the  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52), 

46  &  if  Vict.  *^®  property  of  the  bankrupt,  divisible  amongst  his  credi- 
c.  62.  tors,  [which  comprises  the  capacity  to  exercise  all  such 

powers  over  property  as  might  have  been  exercised  by  the 
Dankrupt  for  his  own  benefit  (sect.  44,  sub-sect.  2  (ii.) ),] 
vests  on  his  appointment  in  the  person  for  the  time  being 
filling  the  office  of  trustee  (sect.  54),  who  is  expressly 
authorized  to  exercise  any  powers  the  capacity  to  exercise 
which  is  vested  in  him  under  this  Act.  (Sect.  56,  sub- 
sect.  4.)  The  trustee  has,  therefore,  exactiy  the  same 
power  to  grant  leases  as  the  bankrupt  had  at  the  com- 
mencement of  his  bankruptcy. 
BeoeiTers.  Receivers  appointed  by  the  Court   may  in  ordinary 
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caaeB,  "wiihout  applying  for  the  sanction  of  the  Court, 
grant  such  parol  leases  as  are  authorized  by  the  second 
eection  of  the  Statute  of  Frauds,  that  is  to  say,  for  a  year 
certain  or  for  any  term  not  exceeding  three  years.  {Shuff 
V.  Holdaway,  2  Dan.  Ch.  Pr.  1690,  6th  ed. ;  1  Seton,  675  ; 
Kerr,  166.)  For  a  longer  term  the  receiver  must  obtain 
the  direction  of  the  Court,  and  the  lease  itself  must  be 
executed  by  the  person  in  whom  the  legal  estate  or  power 
of  leasing  is  vested ;  for  although  a  receiver  may  execute 
a  lease  which  will  operate  by  way  of  estoppel,  he  cannot 
pass  the  legal  estate.  {Evans  v.  MatthiaSy  26  L.  J.,  Q.  B. 
309 ;  7  E.  &  B.  602  ;  Kerr,  167.) 

A  mere  bailiff  has  no  interest  in,  and  cannoft  lease,  his  BallifEs. 
employer's  lands  otherwise  than  at  will  {Shoplandy.  Ryokr^ 
Cro.  Jae.  65  ;  Drury  v.  Fitch^  Hutt.  16  ;  Knipe  v.  Palmer, 
2  Wils.  130) ;  but  a  power  may  be  conferred  on  him  for 
the  purpose.  A  farm  bailiff,  accustomed  to  let  from  year 
to  year  upon  the  ordinary  terms,  and  to  receive  rents,  has 
no  authority  in  law  to  let  upon  imusual  terms  unknown  to 
the  owner  {Turner  v.  Hutchinsony  2  F.  &  F.  185) ;  and  a 
steward  or  land  agent  has  no  general  authority  enabling 
him  to  grant  leases  of  farms  for  terms  of  years.  {Collen  v. 
Gardner^  21  Beav.  540 ;  Mortal  v.  Lyons,  8  Jr.  Ch,  R. 
117.) 

An  agent,  acting  as  manager  of  property,  may  make  a  Agents. 
lease  binding  on  his  principal  {Samilton  v.  Clanrkarde,  1 
Bro.  P.  C.  341),  if  it  be  within  the  scope  of  his  authority 
{Fenn  v.  Harrison,  3  T.  E.  757), — which  must  be  by  deed 
if  the  lease  be  by  deed  {Harrison  v.  Jackson,  7  T.  E.  207), 
but  need  not  even  be  in  writing  if  the  lease  be  by  parol. 
(Coles  v.  Trecothick,  9  Yes.  250;  Heard  v.  Pilley,  L.  E.,  4 
Ch.  548.)  If  an  agent  make  a  lease  without  sufficient 
authority,  his  principal  may  subsequently  adopt  his  act  by 
ratification  in  writing  {Fitztnaurice  v.  Bayky,  6  £.  &  B. 
868),  or  without  writing  {Rodwell  v.  Eden,  1  F.  &  F.  542) ; 
but  if  he  do  not  do  so,  uie  agent,  having  executed  a  lease 
professedly  as  attorney  for  another,  may  be  sued  for  a  breach 
of  his  warranty  that  he  had  sufficient  authority :  such  a 
warranty  being  implied.  {Simons  v.  Patchett,  7  E.  &  B. 
668 ;  Pow  V.  Davis,  30  L.  J.,  Q.  B.  257 ;  Spedding  v.  Nevell, 
38  L.  J.,  C.  P.  133 ;  L.  E.,  4  C.  P.  212.)  An  agent  should 
always  sign  as  agent  to  avoid  personal  liability  {Clay  v. 
Souihen,  21  L.  J.,  Ex.  202 ;  Parker  v.  Winhw,  7  B.  &  B. 
942),  and  in  the  name  of  his  principal.     ( White  v.  Cuyler, 
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6  T.  E.  176;  Cooke  v.  Wihon,  26  L.  J.,  C.  P.  15.)  It 
seems  doubtful  whether  an  agent  employed  to  let  a  house 
has  implied  authority  to  let  persons  into  possession ;  though 
on  principle  it  is  submitted  he  ought  to  haye,  and  slignt 
evidence  will  be  suflBcient  to  prove  that  he  has  express 
authority.  {Slack  v.  Crewe,  2  JF.  &  F.  59.)  An  agent's 
authority,  though  under  seal,  may  be  revoked  without  deed. 
{Rex  V.  Wait^  11  Price,  518;  Manser  v.  Backj  6  Hare, 
443.) 
Executors  and  An  executor  or  administrator  may  sell  or  underlet  the 
property  which  devolves  on  him  in  either  of  those  capacities 
(Bac.  Ab.  "  Leases,*'  I,  7) ;  but  whilst  an  executor  may  do 
so  be/ore  probate  {Roe  v.  Summerset ,  2  W.  Bl.  692),  an  ad- 
ministrator cannot  until  a/ier  he  has  obtained  the  letters  of 
administration,  which  alone  constitute  his  title.  (1  Wms. 
Exors.  354.)  A  lease  by  one  of  several  executors  {Doe  v. 
Sturges,  7  Taunt.  222,  sub  nom.  Doe  v.  Hayes)  or  adminis- 
trators {Jacomb  v.  Hancood,  2  Ves.  Sen,  265)  is  good.  The 
ordinary  duty,  however,  of  an  executor  or  administrator  is 
to  sell  and  not  to  Tmderlet,  and  anyone  who  accepts  an 
underlease  must  see  that  a  fair  necessity  has  arisen  for  such 
a  course.  (Oceanic  Steam  Co,  v.  Suthei^berryy  16  Ch.  D.  236  ; 
50  L.  J.,  Cn.  308.)  An  executor  or  administrator  may  not 
grant  leases  with  an  option  to  purchase.  {Oceanic  Steam 
Co.  V.  Sutherberryj  supra;  ante,  p.  18.)  If  a  term  of 
years  have  been  specifically  bequeatned,  a  person  proposing 
to  take  a  lease  from  the  executor  ought  to  satisfy  mmself 
that  the  executor  has  not  assented  to  the  bequest,  as  in 
such  case  his  power  of  leasing  is  at  an  end,  and  the  legatee 
may  maintain  ejectment.  {I)oe  v.  Crwy,4Esp.  154;  John^ 
son  V.  Wartoick,  17  C.  B.  516 ;  Fenton  v.  Clegg,  9  Ex.  680  ; 
2  Wms.  Exors.  1275,  6th  ed.)  The  marriage  of  an  exe- 
cutrix or  administratrix,  at  common  law,  transfers  to  the 
husband  the  whole  right  of  administration,  and  he  must  be 
the  demising  party  in  all  leases.  {Thrustout  v.  Coppin,  2 
W.  Bl.  801 ;  see  post,  p.  61 .)  Leases  by  executors  or  admi- 
nistrators are  voidable  in  equity,  unless  shown  by  the 
lessees  to  be  a  due  administration  of  the  assets.  {Drohan 
V.  Drohan,  1  Ball  &  B.  185 ;  Keating  v.  Keating,  LI.  &  GFo. 
133.)  An  administrator  durante  minorttate  may  demise 
during  the  non-age  of  the  executor,  who  on  attaining  his 
majority  may  avoid  the  lease  for  the  residue  of  the  term 
ranted.  {Finches  case,  6  Eep.  68  a ;  Princess  case,  5  Rep. 
9  a ;  38  Geo.  3,  c.  87,  s.  6.)     Executors  who  have  refused 
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to  administer  cannot  demise  after  administration  has  been 
granted  to  another.     {Broker  v.  Charter^  Cro.  Eliz.  92.) 

The  leafiine  power  of  mortgagors  and  mortgagees  de-  Mortgagors 
pends  upon  wiether  their  security  was  executed  before  or  t^l^J!!^" 
after  the  1st  of  January,  1882,  that  is  to  say,  whether  they  tmd^secu- 
are  governed  by  the  oommon  law  rule,  or  are  entitled  to  rity  dated 
exeroise  the  powers  conferred  by  the  Conveyancing  Act,  J?/?!''  ^** 
1881.     (44  &  45  Vict.  o.  41.) 

In  every  case,  and  whatever  the  date  of  the  security.  Lease  before 
leases  by  a  mortgagor  are  binding  on  the  mortgagee,  if  mortgage. 
made  prior  to  the  mortgage.  {Moss  v.  Oallimore^  1  Sm. 
L.  0.  604,  9th  ed. ;  Eoget^s  v.  Humphreys,  4  A.  &  B.  299.) 
The  mortgage  is  merely  a  conveyance  of  the  reversion, 
with  the  ordmary  consequences  (so  far  as  the  lessees  are 
oonoemed)  of  such  a  conveyance,  except  that,  by  virtue  of 
sect.  2d,  Bub-s.  5,  of  the  Judicature  Act,  1873,  until  the 
mortgagee  gives  notice  of  his  intention  to  enter  into  pos- 
session or  receipt  of  rents,  the  mortgagor  may  maintain 
ejectment  or  sue  for  the  rents  in  his  own  name.  ( Yorkshire 
Banking  Co.  v.  Mullan,  35  Ch.  D.  125 ;  56  L.  J.,  Ch.  562.) 

Ab  to  leases  made  by  a  mortgagor  after  the  mortgage.  Leases  after 
when  either  the  mortgage  is  dated  before  the  Conveyancing  mortgage. 
Act,  1881,  or  the  provisions  of  that  Act  are  otherwise  ex- 
dnded,  such  leases,  except  made  under  an  express  power 
in  the  mortgage  deed  {Bevan  v.  Habgood,  80  L.  J.,  Ch. 
107),  though  good  by  way  of  estoppel  between  the  parties 
{Doe  V.  Thompson^  9  Q.  B.  1037  ;  Cuthberfson  v.  Irving,  28 
L.  J.,  Ex.  306),  are  void  as  against  the  mortgagee,  who 
may  at  once,  without  notice  or  demand,  eject  the  lessee. 
{Thunder  v.  Belcher,  3  East,  449 ;  Keech  v.  Hall,  1  Doug. 
21 ;  1  Sm.  L.  C.  545 ;  Pope  v.  Biggs,  9  B.  &  C.  253.) 
To  this  rule  there  is  an  exception  in  the  case  of  a  tenant 
of  land  who,  as  against  the  mortgagor,  would  be  entitled 
to  compensation  for  crops,  improvements,  tillages,  or  other 
matters  connected  with  the  land,  as,  under  the  Tenants' 
Compensation  Act,  1890,  such  a  tenant  is  entitled  to  six 
months'  notice  before  eviction.     (53  &  64  Vict.  c.  57,  s.  2.) 

The  mortgage  may  adopt  the  act  of  the  mortgagor  in 
granting  the  lease  by  acts,  other  than  mere  notice  to  the 
bssee,  evidencing  the  creation  by  mutual  consent  of  a 
tenancy  between  the  mortgagee  and  tenant.  {Evans  v. 
EUioH,  9  A.  &  E.  342 ;  Brown  v.  Storey,  1  M.  &  G.  117.) 
Where  the  mortgagor  has  subsequently  to  the  mortgage 
leased  the  property  for  a  term,  and  the  mortgagee  siter- 
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wards  asserts  his  paramount  title,  and  claims  payment  of 
the  rent  to  himself,  to  whioh  claim  the  tenant  assents,  this 
does  not  affirm  the  lease,  hut  creates  between  the  parties  a 
new  tenancy  from  year  to  year  (Corbet t  v.  Plowdetiy  25 
Ch.  D.  678 ;  54  L.  J.,  Ch.  109 ;  Underhay  v.  Read,  20 
Q.  B.  D.  209 ;  57  L.  J.,  Q.  B.  129)  upon  the  terms  of  the 
lease  unless  expressly  varied.  But  merely  remaining  in 
possession  after  receipt  of  a  notice  from  the  mortgagee  to 
pay  rent  to  him  is  no  evidence  of  assent  to  such  a  daim. 
{Toicerson  v.  Jackson,  65  L.  T,  332  ;  [1891]  2  Q.  B.  484 ; 
61  L.  J.,  Q.  B.  36.) 

If,  without  any  express  power,  the  mortgagor  grant  a 
lease,  the  tenant,  during  his  possession,  may  not  dispute 
the  mortgagor's  right  to  demise ;  for  it  is  vaM  by  way  of 
estoppel.     {A/chonie  v.  Qoniniey  3  Bing.  54.) 

On  the  other  hand,  so  long  as  the  equity  of  redemption 
is  not  foreclosed,  the  mortgagee  cannot  demise  so  as  to 
bind  the  mortgagor,  unless  to  avoid  an  apparent  loss 

iHungerford  v.  C/ay,  9  Mod.  1 ;  Franklimki  v.  Ball,  34 
J.  J.,  Ch.  153) ;  so  that  where  lands  in  mortgage  are  to 
be  demised,  both  mortgagor  and  mortgagee  ought  to  concur 
in  the  lease  for  the  security  of  the  tenant.  {Doe  v.  Adams, 
2  Cr.  &  J.  232 ;  Doe  v.  Buckmll,  8  C.  &  P.  566;  Carpenter 
V.  Parkei\  3  C.  B.,  N.  S.  206.) 

A  tenant  for  years  under  an  agreement  for  a  lease  made 
subsequently  to  a  mortgage  is  entitled  to  redeem  the  mort- 
gage.    {Tarn  v.  Turner,  39  Ch.  D.  456;  57  L.  J.,  Ch. 
1085.) 
Security  dated      The  leasing  powers  of  mortgagors  and  mortgagees  under 
?{^  let  Jan.   mortgages  made  after  1st  of  January,  1882  {Re  Nugent  and 
^^^^'  Riley,  49  L.  T.  132),  are  governed  by  44  &  45  Vict.  c.  41, 

s.  18,  which  provides  that  the  powers  conferred  by  the  Act 
may  be  excluded  or  varied  by  the  mortgage  deed,  or  other- 
wise in  writing  (sub-sect.  13),  or  more  extended  leasing 
powers  may  be  conferred  (sub-sect.  14),  provided  they  do 
not  enable  the  granting  of  such  a  lease  as  could  not  have 
been  granted  by  the  mortgagor  and  mortgagee  with  the 
consent  of  all  the  incumbrancers  if  the  Act  had  not  been 
Leasee  under    passed.     (Sub-sect.  15.)     But  subject  to  any  such  modifi- 
Conveyancing  oations,  a  mortgagor  in  possession  has,  as  against  every 
Act,  1881.       incumbrancer,  power  to  make  and  contract  for  such  leases 
and  agreements  for  leases  as  are  hereinafter  mentioned 
(sub-sects.  1,  12,  17) ;  and  a  mortgagee  in  possession  has 
the  like  power  as  against  all  prior  incumbrancers  and  the 


8BCT.  1-3  WHO  MAY  BE  LE8S0BS.  55 

mortgagor.  (Sub-seot.  2.)  The  leases  authorized  are 
agiicmtural  or  occupation  leases  not  exceeding  twentj-one 
years,  and  building  leases  not  exoeedisg  ninety-nine  years. 
(Sub-sect.  3.)  There  is  no  power  to  grant  a  mining  lease, 
unless  expressly  authorized  hj  the  mortgage. 

The  regulations  contained  in  the  f  ol&wing  sub-sections 
of  sect.  18  must  be  observed  in  the  granting  of  such  leases, 
otherwise  they  will  not  operate  under  the  section,  but  only 
in  conformity  with  the  previous  law. 

(5.)  Eveiy  such  lease  shall  be  made  to  take  effect  in 
possession  not  later  than  twelve  months  after  its 
date.  [This  section  does  not  require  the  lease 
to  be  by  deed,  but  if  the  term  exceed  three  years 
the  statute  8  &  9  Vict.  c.  106,  s.  3,  does.  Any 
question  as  to  what  constitutes  a  lease  in  pos- 
session is  avoided  by  the  latitude  of  twelve 
months.  Compare  the  requirements  of  the  Set- 
tled Land  Acts,  ante,  p.  37.] 
(6.)  Every  such  lease  shall  reserve  the  best  rent  that 
can  reasonably  be  obtained,  regard  being  had  to 
the  circumstances  of  the  case,  but  without  any 
fine  being  taken.  [See  as  to  best  rent  ante,  p. 
28,  and  3  Dav.  Conv.  487,  and,  in  the  case  of  a 
building  lease,  sub-s.  10.  A  mortgagee  in  pos- 
session who  grants  an  improvident  lease  is  liable, 
on  redemption,  to  accoTmt  for  the  difference  be- 
tween the  actual  rent  and  that  which  he  might 
have  obtained.  Thus,  where  a  mortgagee  in 
possession  of  a  public-house  let  the  premises, 
with  a  stipulation  by  the  tenant  to  buy  all  his 
beer  from  the  mortgagee,  he  was  held  liable  to 
account  for  the  increased  rent  which  might  have 
been  obtained  if  the  public-house  had  oeen  let 
without  the  restrictive  covenant.  ( White  v.  City 
of  London  Brewery  Co.,  42  Ch.  D.  237 ;  58  L.  J., 
Ch.  865.)] 
(7.)  Every  such  lease  shall  contain  a  covenant  by  the 
lessee  for  payment  of  the  rent,  and  a  condition 
of  re-entry  on  the  rent  not  being  paid  within  a 
time  therein  specified,  not  exceeding  thirty  days. 
(8.)  A  counterpart  of  every  such  lease  shall  be  executed 
by  the  lessee,  and  delivered  to  the  lessor,  of 
whidi  execution  and  deliverv  the  execution  of 
the  lease  by  the  lessor  shall,  in  favour  of  the 
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lessee,  and  all  persons  deriving  title  under  him, 
be  sufficient  evidenoe. 

(9.)  Every  such  building  lease  shall  be  made  in  con- 
sideration of  the  lessee,  or  some  person  by  whose 
direction  the  lease  is  granted,  having  erected  or 
agreeing  to  erect,  within  not  more  than  five  years 
from  the  date  of  the  lease,  buildings,  new  or 
additional,  or  having  improved  or  repaired 
buildings,  or  agreeing  to  improve  or  repair 
buildings,  within  that  time,  or  having  executed, 
or  agreeinfi^  to  execute,  within  that  time  on  the 
land  leased  an  improvement  for  or  in  connexion 
with  building  purposes.  [This  is  an  ex^ansioii 
of  the  definition  of  a  building  lease  contfuned  in 
sect.  2  (x.).] 

(10.)  In  any  such  building  lease  a  peppercorn  rent,  or 
a  nominal  or  other  rent  less  than  the  rent  ulti- 
mately payable,  may  be  made  payable  for  the 
first  five  years,  or  any  less  part  of  the  term. 

(11.)  In  case  of  a  lease  by  the  mortgagor  he  shall, 
within  one  month  after  making  me  lease,  deliver 
to  the  mortgagee,  or,  where  there  are  more  than 
one,  to  the  mortgagee  first  in  priority,  a  counter- 
part of  the  lease  duly  executed  by  the  lessee ; 
but  the  lessee  shall  not  be  concerned  to  see  that 
this  provision  is  complied  with.  [The  failure  to 
deliver  a  counterpart  does  not  affect  the  validity 
of  the  lease.] 

(12.)  A  contract  to  make  or  accept  a  lease  under  this 
section  may  be  enforced    by  or  against  every 

Eerson  on  whom  the  lease,  if  granted,  would  be 
inding. 
(13.)  This  section  applies  only  if  and  as  far  as  a  con- 
trary intention  is  not  expressed  by  the  mortgagor 
and  mortgage  in  the  mortgc^e  deed,  or  other- 
wise in  writing,  and  shall  have  effect  subject  to 
the  terms  of  the  mortgage  deed,  or  of  any  such 
writing,  and  to  the  provisions  therein  contained, 
fin  practice  the  leasing  power  of  the  mortgagor 
IS  either  excluded,  or  made  exerciseable  only  with 
the  consent  of  the  mortgagee.  An  unauthorized 
lease  will  have  only  the  same  operation  as  if  the 
Act  had  not  been  passed.] 
(17.)  The  provisions  of  this  section  referring  to  a  lease 
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shall  bo  construed  to  extend  and  apply,  as  far 
as  cironmstances  admit,  to  any  letting,  and  to  an 
agreement,  whether  in  writing  or  not,  for  leasing 
or  letting.     [The  meaning  of  this  sub-section, 
which  seems  inconsistent  with  the  earlier  sub- 
sections, is  not  quite  clear.    In  Reveley  y.  Thomas 
the  Court  of  Appeal  (11th  May,  1888),  without 
actually  deciding  the  point,  inclined  to  the  opi- 
nion that  the  words,  '^  so  far  as  circumstances 
admit,"  exclude  the  necessity  for  a  coYcnant  for 
payment  of  rent  or  condition  of  re-entry  in  a 
parol  letting,  and,  of  course,  also  the  necessity 
for  a  coTmterpart.] 
The  Act  does  not  in  terms  authorize  a  lease  without  im-  LeasM  nnder 
peachment  of  waste.    The  ordinary  power  to  lease  does  ^^^^^^ 
not  enable  the  donee  to  exempt  the  lessee  from  liability  waste. 
for  waste  either  by  the  introduction  in  the  lease  of  an 
express  dause,  or  by  means  of  the  particular  limitations  to 
be  created  (2  Ohance,  335) ;  but  no  act  which  is  authorized 
by  the  terms  of  the  power  can  be  punishable  as  waste. 
{Morris  v.  Rhydydefed  Colliery  Co.,  3  H.  &  N.  473,  885 ; 
27  K  J.,  Ex.  48;  28  ib.  119.)     Under  a  power  to  grant 
building  leases,  the  lessee  may  be  authorized  to  pull  down 
old  buildings  in  order  to  erect  new  ones.    {Jones  y.  Veimeyj 
"V^lleB,  169.) 

A  lease  granted  in  conformity  with  the  Act  is  binding  Effect  of 
upon  all  the  persons  interested  in  the  property.  ( Wilson  }S**?J?^^ 
V.  Queen's  CM,  [1891]  3  Ch.  522).  It  wiU  operate  as  if  ''^^' 
fliey  had  all  joined  in  the  lease,  and  the  rent  and  the 
benefit  of  the  lessee's  coYcnants  will  run  with  thercYcrsion. 
A  lease  granted  by  the  mortgagor  in  possession  creates  the 
relation^p  of  landlord  and  tenant  between  the  mortgagee 
and  the  tenant ;  but  Tmtil  the  mortgagee  giYes  notice  that 
he  intends  to  exercise  his  rights  the  tenant  may  safely  con- 
tinue to  pay  rent  to  the  mortgagor.  {Municipal  Per" 
manenty  Sfc.  Building  Society  y.  Smith,  22  Q.  B.  D.  70 ; 
58  L.  J.,  Q.  B.  61.)  Any  collateral  agreement  between 
the  mortgagor  and  the  tenant,  as,  for  example,  that  the 
latter  should  retain  his  rent  towards  repayment  of  an 
adYance  to  the  mortgagor,  will  not  bind  the  mortgagee.  {Ib.) 
And  it  is  submitted  that  any  unauthorized  clause  in  the 
lease  itself,  if  it  does  not  contraYcne  the  proYisions  of  the 
Axt,  "mil  not  inYalidate  the  lease  or  bind  the  mortgagee, 
Imt  may  be  repudiated  by  the  mortgagee. 
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PersonB  under      At  oommon  law  a  lea^e  made  by  an  infant  is  voidable  by 

^T^*^f       ^^  ^^  ^®  attaining  his  majority  {KeUe^f^  casCy  Cro.  Jac. 

W  infants.  ^^Q ;  As/ifield  V.  As/t/ield,  Sir  W.  Jo.  157),  or  by  his  heirs 
if  he  die  within  age.  (Co.  Litt.  45  b.)  It  has  been  said 
that  a  lease  which  is  clearly  for  the  infant's  benefit  is  not 
voidable  {per  Buller,  J.,  Maddon  v.  White,  2  T.  E.  161)  ; 
but  the  better  opinion  would  seem  to  be  that  the  infant  is 
never  precluded  from  disputing  the  lease  on  attaining 
twenty-one  (2  Prest.  Conv.  248 ;  Slator  v.  Trimble,  14  Ir. 
C.  L.  E.  342),  except  it  be  made  by  him  in  a  corporate 
capacity.  (Bro.Ab.tit."Age,"pl,80.)  By  custom,  in  some 
places,  an  infant  is  of  full  age  at  fifteen  to  make  binding 
leases  (Co.  litt.  45  b) ;  and  the  Crown  can  never  avail 
itself  of  the  plea  of  infancy  to  avoid  its  leases.  {He  Duchy 
o/Lanca8tei\  Plowd.  212.)  Whilst  some  act  of  notoriety, 
as  ejectment,  entry,  demand  of  possession,  or  at  least  express 
notice  is  necessary — ^the  execution  of  a  new  lease  to  another 
lessee  being  insufficient — ^to  avoid  {Slator  v.  Brady,  14 
Ir.  C.  L.  E.  66),  very  slight  acts,  where  the  lease  was  for 
the  benefit  of  tne  infant  {Ex  parte  Ch*ace,  1  B.  &  P.  377), 
have  been  held  to  amount  to  a  confirmation.  The  act  of 
confirmation  may  be  by  deed  {Anon.,  2  Leon.  220),  by 
parol  (4  Leon.  4,  pi.  15),  inferred  from  acceptance  of  rent 
{AahfiM  V.  Ashjield,  uhi  mpra),  or  implied  from  mere 
words  of  congratulation,  as  "God  give  you  joy  of  your 
lease."     (Bac.  Ab.  "  Estate,"  B.) 

The  Infants'  Eelief  Act,  1874  (37  &  38  Vict.  c.  62), 
which  does  not  apply  to  contracts  beneficial  to  an  infant 
{Fellows  V.  Wood,  69  L.  T.  513),  provides  (sect.  2)  that  no 
action  shall  be  brought  upon  any  ratification  made  after 
full  age  of  any  promise  or  contract  made  during  infancy, 
whether  there  shall  or  shall  not  be  any  new  consideration 
for  such  promise  or  ratification  after  full  age;  but  it  is 
conceived  that  this  enactment,  although  it  applies  to  ratifi- 
cations made  after  the  passing  of  the  Act  of  contracts  made 
before  that  time  {Ex  parte  Kibble,  Li,  E.,  10  Ch.  App.  373), 
does  not  prevent  that  ratification  which  has  always  been 
implied  from  the  receipt  or  payment,  after  full  age,  of  rent 
reserved  on  a  lease  made  to  or  by  a  person  £iring  his 
minoritv.  The  lease,  to  be  good,  must  be  the  infant's  own 
personal  act :  neither  a  lease  by  his  agent  nor  his  own  rati- 
fication thereof  will  bind  him.  {Doe  v.  Robeiis,  16  M.  & 
W.  781.) 

Leases  by  Qnardians  by  nature   (father  or  mother   until   child 


SECn.  1.3  WHO  MAY  BE  LESSORS.  69 

attains  twenty-one)  or  for  nurture  (also  father  or  mother  their  goar- 
until  child  attains  fourteen,  where  there  is  no  testamentary  dians. 
guardian.  Roach  y.  Gar  van,  1  Yes.  158)  have  only  the  oare 
of  the  infant's  person,  and  cannot  make  any  lease  of  his 
lands,  except,  perhaps,  a  lease  at  will.  {Pigot  v.  Crarnish, 
do.  £liz.  678.)  But  guardians  appointed  by  the  common 
law  in  respect  of  lands  descended  to  an  infant  imtil  he 
attains  fourteen  (called  guardians  in  socage,  Bao.  Ab. 
^  Leases,"  I,  9),  guardians  appointed  by  mil  Tmder  12 
Car.  2, 0. 24  (called  testamentiury  guardians),  guardians  by 
virtne  of,  or  appointed  under  the  provisions  of,  the  Ghiardian- 
Bhij)  of  Infante  Act,  1886  (49  &  50  Vict.  o.  27),  who  by 
section  4  are  invested  with  the  powers  conferred  by  the 
statute  of  Charles  II.  on  testamentary  guardians  and 
guardians  by  election  (i.  e,,  elected  by  an  infant  of  fourteen, 
seised  of  socage  land,  and  unprovided  with  a  testamentary 
guardian),  have  not  merely  a  bare  authority  over  but  an 
actual  interest  in  the  infant's  estate,  and,  as  domini  pro 
tempore,  have  the  power  of  making  leases  during  the  con- 
tinuance of  their  guardianship  {Dugar  v.  Norton,  1  Freem. 
102 ;  Wade  v.  Baker,  1  Ld.  Raym.  130  ;  Rex  v.  Sutton,  3 
A.  &  £.  597) ;  but  a  demise  for  a  longer  period  than  the 
ward's  minority  would  be  voidable  by  him  on  his  coming 
of  age.  (Bac.  Ab.  '^  Leases,"  I,  9.)  Q-uardians  appointed 
by  the  Court  are  in  the  nature  of  receivers,  and  must  obtain 
the  sanction  of  the  Court  to  enable  them  to  grant  leases. 
{Rex  V.  Sutton,  3  A.  &  E.  608 ;  Re  James,  £.  R.,  5  Eq. 
334.) 

By  statute,  infante  are  empowered  to  grant  renewable  By  statate. 
leases  under  the  direction  of  the  Court,  given  upon  the 
application  of  the  infant  or  his  guardian,  and,  subject  to 
the  same  authority,  they  may  grant  building,  farming, 
and  other  leases  without  fine,  and  reserving  the  best  rent. 
(11  Geo.  4  &  1  WiU.  4,  c.  65,  ss.  16, 17.)  The  Court  may 
also  authorize  leases  of  infante'  estates  for  the  terms  and 
snbject  to  the  provisions  contained  in  the  Settled  Estetes 
Act,  1877.  (40  &  41  Vict.  c.  18,  ss.  46,  49 ;  and  see  44 
&  45  Yict.  c.  41,  s.  41.)  By  these  sections  guardians  on 
behalf  of  infante  may  execute  all  powers  given,  and  make 
all  applications,  and  give  all  consente  and  notifications 
required,  under  this  Act,  but  in  the  case  of  an  infant 
tenant  in  tail  a  special  direction  of  the  Court  is  necessary. 

An  infant  seised  or  entitled  in  his  own  right  in  posses-  UDcler  Settled 
sion  to  land  is  a  "tenant  for  life"  within  the  Settled  Land  ^^^  ^<^*- 
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Act,  1882  (45  &  46  Yict.  o.  38),  s.  59,  and  the  leasing 
powers  by  the  Act  conferred  on  a  tenant  for  life  {ante^ 
p.  31)  may  be  exercised  on  his  behalf  by  the  trustees  of 
the  settlement,  if  any,  and  otherwise  by  snoh  person  as 
the  Court,  on  the  application  of  the  testajnentary  or  other 
guardian  or  next  friend  of  the  infant,  may  order.  (Sect.  60.) 

A  married  woman  may  make  a  valid  lease  of  heredita* 
ments  (1)  which  have  become  her  separate  property  by 
virtue  of  the  provisions  of  the  Married  Women's  l^roperiy 
Acts,  1870  or  1882  (33  &  34  Vict.  c.  93 ;  45  &  46  Vict, 
c.  75) ;  (2)  settled  to  her  separate  use  without  restraint  on 
alienation;  or  (3)  which  she  is  expressly  empowered  to 
demise.  (Sug.  Pow.  o.  4,  s.  1.)  With  these  exceptions, 
a  lease  made  by  a  wife  alone  is  absolutely  void  {Ooodrighi 
V.  Strapharij  Cowp.  201),  unless  the  wife  is  living  apart 
from  her  husband  Tmder  a  decree  for  judicial  separation 
(20  &  21  Vict.  c.  85,  s.  25),  or  Tmder  a  protection  order. 
{lb.  s.  21 ;  21  &  22  Vict.  c.  108,  s.  8.)  But  if  her  bus- 
band  concur  in  the  deed,  and  the  wife  acknowledge  it 
before  a  judge  of  the  High  Court  (3  &  4  Will.  4,  c.  74, 
8.  79),  a  judge  of  the  County  Court  (51  &  52  Vict.  c.  43, 
s.  184),  or  a  perpetual  commissioner  (3  &  4  Will.  4,  c.  74, 
8.  79  ;  45  &  46  Vict.  c.  39,  s.  7),  she  may  make  a  lease  for 
any  term  consistent  with  her  estate. 

By  the  Settled  Estates  Act,  1877  (40  &  41  Vict.  o.  18), 
husbands  entitled  to  settled  estates  in  right  of  their  wives, 
or  to  unsettled  estates  as  tenants  by  the  curtesy,  or  in  right 
of  a  wife  who  is  seised  in  fee,  may,  without  application  to 
the  Court,  make  leases  thereof  (except  the  principal  man- 
sion-house and  the  demesnes  thereto  attached)  for  any 
term  not  exceeding  twenty-one  years,  to  take  effect  in 
possession,  and  subject  to  provisions  contained  in  that  Act. 
(Sects.  46 — 48.)  Longer  leases  under  the  Act  of  settled 
estates,  in  which  the  wife  has  only  a  life  interest,  for 
building,  repairing,  or  mining  purposes,  must  be  autho- 
rized by  the  Coiurt,  unless  the  settlement  contains  some 
exm'ess  power  authorizing  such  leases. 

The  leasing  powers  by  the  Settled  Land  Act,  1882, 
conferred  on  tenants  for  life  are  extended  to  married 
women  tenants  for  life,  so  that  where  the  wife  is  entitled 
for  her  separate  use,  or  under  any  statute  for  her  separate 
property  {Wade  v.  Wilson,  54  L.  J.,  Ch.  782;  33  W.  E. 
610),  c^e  without  her  husband  may  exercise  those  powers ; 
when  entitled  otherwise  than  as  aforesaid,  she  and  her 
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hnsband  together  may  exercise  the  powerB,  and  a  restraint 
m  anticipation  shall  not  prevent  the  exercise  of  the  powers 
(45  &  46  Vict.  0.  38,  s.  61),  which  may  be  exercised  with- 
out a  deed  acknowledged.  The  section  does  not  include 
the  case  of  an  infant  married  woman  (Hood  &  Ghallis 
on  Settled  Land  Act,  293),  or  a  married  woman  tenant  in 
fee  simple. 

Leasee  of  the  wife's  freeholds,  made  by  hnsband  and 
wife,  or  by  the  husband  alone,  not  in  pursuance  of  these 
statutes  or  of  an  express  power,  if  by  deed^  are  good  during 
coverture  {Wwcofs  case^  2  Co.  R.  60 ;  Bateman  v.  Allen^ 
Cro.  Eliz.  438 ;    Bac.  Ab.  "  Leases,"  (0.  1) ;   2  Wms. 
Saund.  180,  n.  9),  but  voidable  by  the  wife  on  the  hus- 
band's death,  unless  she  accepts  rent  subsequently  due  or 
otherwise  confirms  them.     (Doe  v.   WeUer^  7  T.  E.  478 ; 
Tokr  V.  Slater,  37  L.  J.,  Q.  B.  33 ;  L.  E.,  3  Q.  B.  42.) 
If  by  parol,  such  leases  absolutely  determine  upon  the  hus- 
band's decease  {Walsal  v.  Heath,  Cro.  Eliz.  656 ;  Parry  v. 
Hindk,  2  Taunt.  181),  and  of  course  the  term  must  not 
iBxoeed  three  years.     (29  Gar.  2,  c.  3,  ss.  1,  2  ;  8  &  9  Yict. 
0. 106,  s.  3.)     If  the  husband  survive  his  wife,  and  become 
tenant  by  tiie  curtesy  (having  had  issue  by  her  bom  alive, 
that  might  by  possibility  inherit  the  estate  as  her  heir),  the 
lease  ^vnll  absolutely  determine   at  his  death  (Miller  v. 
Maynwaring,  Cro.  Oar.  397) ;  if  he  do  not  become  tenant 
bj  the  curtesy,  the  lease  becomes  void  upon  the  wife's  death 
as  against  her  heir-at-law.     (Howe  v.  Scarrott,  28  L.  J., 
Ex.  325  ;  HiU  v.  Saunders,  2  Bing.  112 ;  8.  0.  (in  error), 
4  B.  &  C.  529.)     The  husband  has  the  sole  dominion 
daring  his  life  over  his  wife's  leaseholds  which  are  not  her 
separate  property  (Go.  Ldtt.  46  b,  351  a ;  Manby  v.  Scott, 
2  Sm.  L.  C.  466,  9th  ed.) ;  and  he  may  underlet  for  a 
term  to  commence  immediately,  or  after  lus  death.    (Orute 
V.  Locroft,  Cro.  Eliz.  287 ;  Anon,,  Poph.  4.)     Leaseholds 
held  by  the  wife  in  autre  droit  as  executrix  or  administra- 
trix  may  at  common  law  be  disposed  of  by  the  husband, 
who  has  the  whole  right  of  administration.     (Thrustout  v. 
Coppin,  2  W.  Bl.  801.)     It  seems  doubtful  whether  the 
Married  Women's  Property  Act,  1882  (45  &  46  Vict.  c.  75), 
8.  18,  has  conferred  on  a  married  woman  the  power  of  dis- 
position of  leaseholds  so  held  without  the  concurrence  of 

ner  husband. 

A  lunatic  may  make  a  lease  binding  upon  him;  but  if  (©)  Ltmatios. 
it  be  proved  that  the  lessee  knew  and  took  advantage  of 
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the  lessor's  incapacity,  the  lease  will  be  void.  {Dane  v.  Kirk- 
trail,  8  C.  &  P.  679;  Molion  v.  Camroux,  2  Ex.  487;  S.  0.,  in 
error,  4  Ex.  17 ;  Beamn  v.  McDonnelly  23  L.  J.,  Ex.  94, 326; 
Elliott  V.  Ince^  7  De  Q-.,  M.  &  G.  475;  Imperial  Loan 
Co.  V.  Stone,  [1892]  1  Q.  B.  599 ;  61  L.  J.,  Q.  B.  449.) 
Under  the  Lunacy  Act,  1890  (53  Vict.  c.  5),  the  judge  in 
lunacy  may  authorize  the  committee  of  the  estate  of  a 
lunatic  to  grant  leases  of  any  property  of  the  lunatic  for 
building,  agricultural,  or  other  purposes ;  to  grant  leases 
of  minerals  forming  part  of  the  lunatic's  property,  whether 
already  worked  or  not ;  to  surrender  any  lease  and  grant 
a  new  one ;  to  execute  any  power  of  leasing  vested  in  a 
lunatic  having  a  limited  estate  only  in  the  property  over 
which  the  power  extends.  (Sect.  120.)  The  power  to 
authorize  leases  extends  to  property  of  which  the  lunatic 
is  tenant  in  tail.  (Sect.  122.)  Before  the  Act  the  Court 
had  no  jurisdiction  to  authorize  the  exercise  of  statutory 
or  other  powers  vested  in  a  lunatic  not  so  found  by  inqui- 
sition. Now,  however,  the  Court  has  jurisdiction  not  only 
over  lunatics  so  found,  but  also  over  those  not  so  foimd ; 
the  powers  in  that  case  to  be  exercised  by  some  person  to 
be  appointed  for  the  purpose.     (Sect.  116.) 

Under  the  Settled  Estates  Act  (40  &  41  Vict.  c.  18),  the 
Chancery  Division  of  the  High  Court  of  Justice  may  also 
authorize  leases  of  lunatics'  settled  estates,  upon  applica- 
tion of  committees  on  behalf  of  lunatics,  for  terms  of  years, 
and  subject  to  the  provisions  and  restrictions  therein  con- 
tained. In  the  case  of  lunatic  tenants  in  tail  the  special 
direction  of  the  Court  is  required.     (Id,  s.  49.) 

Under  the  Settled  Land  Act,  1882,  where  a  tenant  for 
life  is  a  lunatic  so  found,  the  committee  of  his  estate  may, 
under  an  order  of  the  Lord  Chancellor,  or  other  person 
entrusted  with  the  care  and  custody  of  lunatics,  exercise 
the  powers  of  a  tenant  for  life  under  that  Act.  (45  &  46 
Vict.  c.  38,  s.  62.) 

Aliens  may  now  acquire  and  dispose  of  any  property 
whatsoever  as  freely  as  natural-bom  British  subjects. 
(33  Vict.  c.  14,  s.  2.) 

A  lease  extorted  from  a  person  while  illegally  restrained 
of  his  Uberty,  or  in  fear  of  loss  of  Hfe  or  limb,  is  voidable 
orintoxioatod.  ^^  j^jg  election  when  the  duress  has  ceased.     (5  Eep.  119.) 

A  le€use  made  by  a  person  so  intoxicated  as  not  to  know 
what  he  is  doing  is  void.  (Oore  v.  Oibson^  13  M.  &  W, 
623.) 


(d)  AHemi. 
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Any  person  who  has  been  conyicted  of  treason  or  felony,  (f)  OonTiots. 
and  sentenced  to  death  or  penal  servitudey  is  precluded  by 
33  &  34  Yict.  o.  23,  s.  8,  from  leasing  any  property,  un- 
less when  he  is  lawfully  at  lar^e  under  any  hcenoe  {id. 
s.  30),  or  has  suffered  his  punishment,  or  received  a  par- 
don. {Id.  8.  7.)  During  his  disability,  the  administrator 
of  his  property,  appointed  pursuant  to  section  9,  may  let 
any  part  thereof  at  his  discretion.     {Id.  s.  12.) 


Sect.  2. — Who  may  be  Lessees. 

All  persons,  except  aUen  enemies  {Cahin^s  case,  7  Co.  B. 
17),  may  be  lessees  (4  Cruise's  Dig.  tit.  xxxii.  "  Deed," 
c.  5,  §  86) ;  but  demises  to  persons  under  disability 
may  be  by  them  avoided  upon  removal  of  the  disability. 
Thus,  an  infant  may  accept  a  lease  and  avoid  it  during  infants, 
infancy  {Vakntini  v.  Catmlif  24  Q.  B.  166;  59  L.  J., 
Q.  B.  74),  or  on  attaining  his  majority  {Ketsey^s  case^  Cro. 
Jac.  320 ;  Letnpriere  v.  Lange,  41  L.  T.  378 ;  12  Ch.  D. 
675 ;  27  W.  R.  879),  if  he  elect  to  do  so  within  a  reason- 
able time  thereafter,  otherwise  he  will  be  liable  to  pay 
rent,  inoLxiding  arrears  (Bac.  Ab.  ''Leases,"  (B)),  and 
perform  all  other  obligations  of  the  tenancy,  even  though 
it  be  disadvantageous  to  him.  {London  and  North  Western 
Bail.  Co.  V.  M'Michael,  20  L.  J.,  Ex.  97 ;  5  Ex.  128.)  If 
he  repudiates  the  lease  he  is  discharged  from  rent  accruing 
subsequently,  but  remains  liable  for  rent  accrued  prior  to 
the  repudiation  {Blake  v.  Concannon  (1870),  4  Ir.  B>ep., 
G.  L.  323),  and  he  cannot  recover  a  premium  paid  for  the 
lease.  {Holmes  v.  Blogg^  8  Taunt.  35.)  During  infancy  he 
will  be  liable  to  be  sued  for  rent  of  necessary  lod^fings 
(Hands  v.  Slaney^  8  T.  E.  578),  or  a  necessary  house 
{Lempriere  v.  Lange,  supra)  y  though  not  for  rent  of  a  house 
taken  for  trading  purposes.  {Lowe  v.  OriffitJ^y  1  Scott, 
458.)  Where  an  mfant  agreed  to  become  tenant  of  a 
house  and  pay  a  certain  sum  for  the  furniture,  part  of 
which  he  paid  and  occupied  the  premises  for  some  time, 
and  afterwards  repudiated  the  contract,  he  was  not  entitled 
to  recover  back  the  sum  paid.  ( Valentini  v.  Canali^  24  Q.  B. 
D.  166.)  Leases  to  infants  may  be  surrendered  and  renewed 
imder  direction  of  the  Chancery  Division  of  the  High 
Court.    (11  Geo.  4  &  1  Will-  4,  c.  65, s.  12;  36  &37  Yict 
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0.  66,  s.  34 ;  jBe  Griffiths^  29  Oh.  D.  248 ;  64  L.  J.,  Ch- 
742.)  The  disability  of  infants  is  for  their  benefit  only ; 
thus  if  an  infant's  partner  obtain  the  renewal  of  an  advan- 
tageous lease  to  himself  onlt/y  the  infant  shall  share  the 
benefit,  though  he  may  repudiate  any  loss  if  the  lease  turn 
out  disadvantageous.     {Ex  parte  OracCj  1  B.  &  B.  376.) 

If  an  infant  obtain  a  lease  by  the  representation  that  he 
is  of  full  age,  the  lease  will  be  set  aside  at  the  instance  of  the 
lessor,  who  cannot,  however,  in  that  case  recover  damages 
for  use  and  occupation.     {Lempriere  v.  Lange^  supra,) 

A.  feme  covert  may  likewise  take  a  lease,  but  at  common 
law  it  would  be  voidable  by  her  husband  {Sicaine  v.  Soiman, 
Hob.  204;  Co.  Litt.  3  d),  and  (unless  she  had  assented  to 
it)  by  herself  or  her  heirs  after  his  death.  (lb.)  A  married 
woman  living  apart  from  her  husband  may  take  a  lease 
and  become  hable  for  payment  of  rent  and  performance  of 
covenants  out  of  her  separate  estate.  {Gaston  v.  Frankum^ 
2  De  G.  &  Sm.  561.)  And  now,  imder  the  Married 
Women's  Property  Act,  1882  (45  &  46  Vict.  c.  75),  as 
from  the  1st  of  January,  1883,  a  married  woman  may 
enter  into,  and  render  herself  liable  to  the  extent  of  her 
separate  property  on,  any  contract,  and  every  contract 
entered  into  by  a  married  woman  shall  bind  her  separate 
property.  (Sect.  1,  sub-ss.  2, 3.)  But  in  an  action  against 
her  on  a  contract  to  take  a  lease,  the  plaintiff  must  all^e 
and  prove  that  she  had  separate  property  at  the  date  of  tne 
contract.  {PallUer  v.  Gurnet/y  19  Q.  B.  D.  519 ;  66  L.  J., 
Q.  B.  546;  Tetky  v.  Gi'iffithy  57  L.  T.  673;  Stogdon 
V.  Lee,  [1891]  1  Q.  B.  661 ;  64  L.  T.  494.)  Except 
under  the  last-mentioned  statute,  or  when  made  with  re- 
ference to  and  upon  the  credit  of  the  wife's  separate  estate 
(Fry,  684),  a  lease  made  to  husband  and  wife  jointly  may 
be  avoided  by  the  wife  after  the  death  of  her  husband  only ; 
but  if  she  then  acquiesce  she  may  become  liable  on  the  lease 
for  rent  and  waste  committed  during  the  coverture  (2  Inst. 
303 ;  Com.  Dig.  tit.  "  Baron  and  Feme,"  s.  2),  though  not 
perhaps  on  any  fecial  covenants.  (1  EoU.  Ab.  349,  pi.  2; 
Brownl.  31 ;  l)yer,  13  b.)  Leases  to  married  women  may 
be  surrendered  and  renewed  by  direction  of  the  Chancery 
Division  of  the  High  Court  of  Justice.  (11  Geo.  4  &  1 
WiU.  4,  c.  65,  s.  12 ;  36  &  37  Vict.  c.  66,  s.  34.) 

Idiots  and  lunatics  may  take  leases  for  their  benefit 
(Co.  litt.  2  b) ;  but  a  lessor  may  not  profit  by  taking 
advantage  of  their  incapacity.  {Dane  v.  Kirhcally  8  C.  &  P. 
679 ;  Brofciie  v.  Joddrell,  M.  &  M.  105.)    A  lease  granted 
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fairly  hy  the  lessor,  and  aooepted  and  enjoyed  by  the 
lunatic,  cannot  be  set  aside.  {Molton  y.  Camroux^  18  Jj.  J., 
Ex.  68,  356;  Beavan  v.  McDonnell,  23  L.  J.,  Ex.  94; 
Campbell  v.  Hooper ^  24  L.  J.,  Ch.  644.)  The  committee 
of  a  lonatio  may,  on  his  behalf  and  for  his  benefit,  sur- 
render and  renew  leases  under  direction  of  the  Jud^  in 
Lunacy,  and  be  admitted  tenant  of  copyholds.  (53  Vict. 
c.  6,  ss.  120—122, 125.) 

Leases  executed  by  persons  under  duress,  in  fear  of  loss  Penoiu  under 
of  life  or  limb,  or  so  totally  intoxicated  as  not  to  know  the  ^^'^  o' 
nature  and  quality  of  the  act  they  are  doing,  are  not  bind- 
ing upon  them. 

An  alien  (not  bein^  an  alien  enemy,  ante^  p.  63)  may  Aliens. 
become  a  lessee  as  freely  as  a  natural-bom  British  subject. 
(33  Vict.  o.  14,  s.  2.) 

The  administrator  of  the  property  of  a  person  who  has  Convicts, 
been  oonvicted  of  treason  or  felony,  and  sentenced  to  death 
or  penal  servitude,  may  take  such  leases  as  may  become 
necessary  to  the  proper  management  of  the  convict's  pro- 
perty.    (33  &  34  Vict.  c.  23.) 

Corporations  aggregate  may  take  leases  in  their  corporate  CoiporationB. 
capacity  (Bac.  Ab.  "  Corporations,"  (E  4) ),  which  will  go 
in  succession,  unlike  leases  to  a  corporation  sole,  which  at 
Ids  death  (in  the  absence  of  contrary  custom  (Bac.  Ab. 
"  Corporations,"  (E  4) )  devolve  on  his  executors.  (Co.  Litt. 
4  b.)  By  the  Mortmain  and  Charitable  Uses  Act,  1888, 
it  is  enacted  that  land  shall  not  be  assured  to  or  for  the 
benefit  or  acquired  by  or  on  behalf  of  any  corporation,  sole 
or  aggregate,  in  mortmain,  otherwise  than  under  the 
authority  of  a  licence  from  the  Crown  or  a  statute  for  the 
time  being  in  force,  and  if  so  assured  becomes  forfeited  to 
the  Crown.  (51  &  52  Vict.  c.  42,  ss.  1 ,  6.)  It  was  con- 
sidered in  Tigers  v.  Bean  8fc.  of  8L  Paulas  (18  L.  J.,  Q.  B. 
97),  that  the  Mortmedn  Acts  do  not  apply  to  an  interest 
not  in  itself  perpetual.  There  are,  however,  old  authorities 
deciding  that  leases  to  corporations,  if  for  long  terms,  as 
100  years  (jRowles  v.  Mason,  2  Brownl.  197),  or  81  years 
{Hemming  v.  Brabazon,  Bridg.  7J,  may  bring  the  land  into 
mortmain  and  incur  forfeiture ;  out  not  leases  for  twenty- 
one  or  forty  years.  {Jesus  Coll.  v.  Gibbs,  1  T.  &  C.  Ex. 
145 ;  Tudor's  Charitable  Trusts  382,  3rd  ed.)  One  of  its 
members  cannot  become  lessee  to  a  corporation.  {Salter  v. 
Gmvenor,  8  Mod.  303.) 
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Trustees  for  charitable  uses  may  take  leases  of  lands  in 
England  and  Wales.  These  most,  in  aooordanoe  with  the 
Mortmain  and  Charitable  Uses  Act,  1888  (51  &  52  Vict, 
c.  42),  be  by  deed  executed  in  the  presence  of  at  least  two 
witnesses  ( Wickham  v.  Marquis  of  Bathy  35  L.  J.,  Ch.  5  ; 
L.  R,  1  Eq.  17;  BunUng  v.  Sargent,  13  Ch.  D.  330;  49 
L.  J.,  Ch.  109),  and,  unless  in  good  faith  for  full  and 
valuable  consideration,  must  be  made  at  least  twelve  months 
before  the  death  of  the  lessor,  and  must  within  six  months 
after  the  execution  thereof,  be  enrolled  in  the  Central  Office 
of  the  Supreme  Court  of  Judicature,  and  must  be  without 
power  of  revocation,  reservation,  or  condition,  other  than  is 
specially  permitted  by  the  Act  (sect.  4),  which,  however, 
permits  the  ordinary  reservations,  covenants,  and  proviso  for 
re-entry,  in  a  lease.  (See  sect.  4,  sub-s.  4.)  The  Act  requires 
the  assurances  to  take  efiect  in  possession  immediately  from, 
the  making  thereof ;  but  the  Act  of  26  &  27  Yict.  c.  106, 
which  is  left  unrepealed,  provides  that  they  may  be  made 
to  take  e£Pect  in  possession  within  one  year  from  the  date. 
(See  Tudor's  Charitable  Trusts,  386,  3rd  ed.)  A  colourable 
lease,  made  in  evasion  of  the  Mortmain  Act,  is  void  as 
against  the  heir  of  the  lessor.  {Doey.  Lloydy  5  Bing.  N.  0. 
741.)  A  charter  or  statute  authorizing  a  corporation  or 
other  public  body  to  acquire  land,  does  not,  unless  expressly 
so  worded,  remove  the  necessity  of  acquiring  it  by  a  deed 
in  conformity  with  the  Mortmain  Act.  {Mogg  v.  Hodges^ 
2  Ves.  Sen.  62 ;  WeUter  v.  Southey,  36  Ch.  D.  9 ;  56  L.  J., 
Ch.  785.) 

Friendly  societies  are  empowered,  if  their  rules  so  pro- 
vide, to  take  leases,  in  the  names  of  their  trustees,  of  build- 
ings and  land  for  the  use  of  the  society,  but  limited  in  the 
case  of  a  benevolent  society  to  an  acre  in  extent.  (38  & 
39  Vict.  c.  60,  s.  16.) 

Municipal  corporations  and  commissioners  appointed  for 
the  purpose  may,  with  the  sanction  of  the  vestry,  take 
leases  of  baths  and  washhouses  for  the  public  use.  (9  & 
10  Vict.  c.  74,  s.  27  ;  45  &  46  Vict.  c.  30,  ss.  2,  3.) 

Under  the  Public  Libraries  Act,  1892  (55  &  66  Vict, 
c.  53),  which  repeals  the  previous  enactments,  the  library 
authority  in  any  district,  i.e.,  the  council  of  any  borough 
and  the  local  board  of  any  district,  and,  in  the  case  of  a 

Sarish,   "The  Commissioners   for  Public  Libraries  and 
[useums"    (sect.  4),  may  purchase  and  hire  land  for 
publio  libraries,  publio  musexmis,  schools  for  science,  art 
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galleries,  and  schools  for  art  (sect.  11).     As  to  the  appli- 
cation of  the  Act  to  Ijondon,  see  sects.  21 — ^23. 

Leasee  made  to  trustees  of  any  society  for  relicfious  pur-  Trustees  for 
poses,  or  for  the  promotion  of  education,  art,  literature,  I^^^f^*!^ 
and  soienee,  of  not  more  than  two  acres  of  land,  for  full  nterary,  and 
rent  or  value,  are  exempt  from  the  Mortmain  and  Chant-  Boientific 
aUe  Uses  Act,  1888.     (51  &  62  Vict.  0.  42,  s.  7  ;  Qibson  societies. 
T.  Wise,  35  W.  B.  409.) 

Spiritual  persons  performing  the  duties  of  any  ecclesi-  Eodesiastioa. 
asti^  ofBce  may  not  take  leases  for  occupation  of  more 
than  eighty  acres  of  farming  land  without  the  written  per- 
mission of  their  bishop.     (1  &  2  Vict.  c.  106,  s.  28.)    If 
they  do,  the  lease  is  voidable. 

Uhurchwardens  and  overseers  may  take  leases  of  houses  Parish 
and  lands  for  parish  purposes  (59  (leo.  3,  c.  12,  ss.  12, 17) ;  ®®^"- 
and  guardians  of  the  poor,  with  the  approval  of  the  Poor 
Law  Board,  may  take  leases  temporarily,  or  for  not  more 
than  five  years,  of  lands  and  buildings  for  the  relief  or 
employment  of  the  poor,  and  for  their  own  use.  (30  &  31 
Vict.  0.  106,  s.  13.) 
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OHAPTEEin. 

WHAT  MAT  BE  DEMISED^ 

Almost  every  sort  of  tenements  and  hereditaments,  inoor- 
poreal  as  well  as  corporeal,  advowsons  (3  Dyer,  323), 
annuities  (Co.  litt.  144  b),  corrodies  (Bao.  Ab.  "Leases  ** 
(A) ),  estovers  (t6.),  ferries  {Rex  v.  Nichohoriy  12  East, 
330  ;  Peter  v.  Kendaly  6  B.  &  0.  703),  fisheries  {Somerset 
v.  Fogwellj  5  B.  &  C.  875),  franchises  («6.),  rights  of  com- 
mon {Stney  v.  Browtiy  Latch.  99),  rights  of  herbage  {Tottel 
v.  Howely  Noy,  64),  rights  of  way  {Netomarch  v.  Brandling^ 
3  Swanst.  99  ;  Oshorn  v.  Wise,  7  C.  &  P.  761),  tithes  {Cox 
V.  Brain,  3  Taunt.  95),  tolls  {Oldroyd  v.  Crampton,  4  Bing. 
N.  C.  24 ;  Bridgiand  v.  Shapter,  5  M.  &  W.  375  ;  Harris 
V.  Morrice,  10  M.  &  W.  260  ;  Walker  v.  Richardson,  2  M. 
&  W.  882),  goods,  furniture  (Bac.  Ab.  "Leases"  (A) ), 
sheep  and  other  live  animals  {Spencer^ s  case,  5  Co.  16  b), 
and  almost  all  else,  even  offices  of  trust,  save  those  con- 
nected with  the  public  revenue  and  justice,  may  be  let  on 
lease  for  a  term  of  years.  Leases  of  live  stock  are  among 
the  most  ancient  known  to  the  law  and  still  exist  {Holme 
V.  Brumkill,  3  Q.  B.  D.  495 ;  47  L.  J.,  C.  P.  610),  even 
in  the  curious  form  of  a  combined  lease  and  agistment 
{Tudgway  v.  Sampson,  30  L.  T.,  N.  S.  262 ;  Burt  v.  Moore^ 
6  T.  E.  329 ;  JS.  v.  To/puddle,  4  T.  E.  671.) 

The  consideration  of  the  peculiarities  of  incorporeal  here- 
ditaments, goods,  and  the  like,  as  separate  subjects  of 
demise,  are  in  this  work,  however,  only  treated  incidentally 
when  they  present  any  broad  feature  of  distinction,  the 
main  object  of  the  present  work  being  to  deal  with  the 
letting  of  corporeal  hereditaments — ^houses  and  land — and 
such  incorporeal  hereditaments — ^ways,  lights,  and  other 
easements — ^as  are  commonly  demised  with  them. 
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CHAPTER  IV. 

THB  DEMISE — ITS  REQUISITES  AND  NATURE. 


Sect.  1. — Leches, 

In  treating  of  leases  it  is  desirable  at  the  outset  to  distin-  Leases  and 
gnish  between  a  lease  and  a  licence.  A  lease  or  demise  licences  dw- 
entitles  the  tenant  to  the  excltmve  possession,  for  some  *""fi^"^"^  • 
definite  x>eTiod,  of  the  matter  demised ;  but  if  a  person  is 
not  to  haye  the  exclusiye  possession  of,  or  sole  dominion 
OTer,  the  matter,  then  his  limited  right  to  use  and  enjoy- 
ment is  a  licence,  which  confers  no  estate  in  the  property 
(Reg.  V.  Motrish^  32  L.  J.,  M.  C.  246 ;  Mogg  v.  Yatton 
Over^eern,  50  L.  J.,  M.  0.  17 ;  6  Q.  B.  D.  10  ;  Coleman  v. 
Foster  J 1 H.  &  N.  37),  though  the  instrument  contain  words 
of  demise,  and  purport  to  reserve  a  rent.  {Smith  v.  St. 
Michael,  Cambridge,  30  L.  J.,  M.  C.  74 ;  3  E.  &  E.  383.) 
Thus,  where  permission  is  given  to  a  man  to  use  a  building 
or  a  field  for  a  given  purpose,  but  the  building  or  field 
remains  under  the  control  of  the  owner,  a  licence  and  not 
a  lease  is  created.  {Hancock  v.  Austin,  14  G.  B.,  N.  S. 
634 ;  32  L.  J.,  C.  P.  262  ;  Watkim  v.  Gravesend,  L.  E.,  3 
Q.  B.  360 ;  37  L.  J.,  M.  C.  73.)  The  foUowing  have 
been  held  to  create  licences  only : — An  agreement  to  let  a 
hall  on  four  specific  days  at  a  given  rent,  but  the  agree- 
ment showed  that  the  letting  was  not  to  include  any  control 
over  the  premises  {Taylor  v.  Caldwell,  32  L.  J.,  Q.  B.  164  ; 
3  B.  &  S.  826) ;  an  agreement  for  standing  room  and 
motive  power  for  lace  machines  in  consideration  of  a  weekly 
payment  {Hancock  v.  Austin,  supra)  ;  the  allotment  of  a 
space  of  ground  in  a  building  for  the  purpose  of  selling 
refreshments  or  other  goods  while  an  exhibition  is  open 
{Reg.  V.  Morrish,  supra ;  Rendell  v.  Roman,  9  Times  L.  E.. 
192)  ;  the  right  to  erect  bookstalls  in  a  station,  and  the 
exclusive  rignt  of  selling  certain  articles  thereat  {Smith  v.. 
Lambeth  Assessment  Committee,  10  Q.  B.  D.  327 ;  62  L.  J., 
K.  C.  1) ;  a  sale  of  the  riffht  to  the  eatage  of  grass  on  land 
for  ten  months,  the  purchaser  to  dress,  dung,  out  thistles, 
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and  repair  fenoes,  but  not  to  pay  rates  or  taxes  {Mogg  v. 
Yatton  Overseers^  supra) ;  a  grant  by  deed  of  the  exclusive 
right  of  putting  and  using  pleasure  boats  for  hire  on  a 
canal  {Hill  v.  Tupper,  32  L.  J .,  Ex.  217 ;  2  H.  &  C.  121)  ; 
an  agreement  for  the  exclusive  use  of  one  or  more  rooms, 
of  which  the  person  letting  them  retains  possession  by  his 
servants  for  the  purpose  of  cleaning  and  rendering  other 
services  {Smith  v.  St,  Michael^  Cambridge^  30  L.  J.,  M.  O. 
74 ;  3  E.  &  E.  383) ;  an  agreement  for  directors  to  have 
the  exclusive  use  of  a  board  room  at  certain  times  {Muni-' 
cipaly  8fc.  Land  Co.  v.  Metropolitany  8fc.  Joint  Committeey 
Cab.  &  El.  184) ;  and  a  grant  of  liberty  to  dig  for  tin  and 
dispose  of  the  tin  obtained.  {Doe  v.  Woody  2  B.  &  Aid. 
738.) 

But  if  the  terms  of  the  agreement  show  that  the  grantor 
intends  to  part  with  an  estate  in  the  property,  and  to  confer 
an  exclusive  right  of  occupation,  so  that  the  grantor  has 
no  right  to  come  upon  the  premises  without  the  consent  of 
the  occupier,  a  demise  is  created,  though  no  words  of  letting 
are  used,  and  the  remuneration  is  not  spoken  of  as  rent. 
{Cory  V.  Bristowy  2  App.  Ca.  262;  46  Xi.  J.,  M.  C.  273; 
BoadsY.  Trumpington  OverseerSy  L.  R.,  6  Q.  B.  56;  40  L.  J., 
M.  C.  35 ;  Taylor  v.  Pendleton  OverseerSy  19  Q.  B.  D.  288 ; 
35W.E.  762.) 

It  is  of  some  importance  that  this  distinction  should  be 
borne  in  mind,  since  the  relationship  of  landlord  and 
tenant  not  being  created  by  a  licence,  there  is  neither  the 
right  in  the  licensor  to  distrain  {Hancock  v.  Amtiny  supra) y 
nor — except  by  statute,  as  under  37  &  38  Vict.  c.  54,  in  the 
case  of  sporting  {Eeninck  v.  Guihfield  Overseeing y  49  L.  J., 
M.  C.  27 ;  5  C.  P.  D.  41),  and  mining  {Snailheach  Mitie  v. 
Forden  GuardianSy  35  L.  T.  514),  and  imder  52  &  53  Vict, 
c.  27,  in  respect  of  hoardings  and  places  used  for  adver- 
tisements {Chappell  V.  Overseers  of  St.  Botolphy  [1892] 
1  Q.  B.  561) — any  liability  on  the  part  of  the  Hoensee  to 
pay  rates  as  an  occupier.  {Reg,  v.  Morrishy  supra ;  Mogg 
V.  Yatton  OverseerSy  supra;  Smith  v.  Lambeth  Assessment 
Committeey  10  Q.  B.  D.  327;  52  L.  J.,  M.  0.  1.) 

It  is  necessary  also  to  distinguish  between  a  bare  licenoe 
and  a  licence  containing  or  coupled  with  a  grant  of  an 
interest,  or  profit  a  prendre,     {Wickham  v.  Hatckei-y  7  M. 
&  W.  78 ;  Heap  v.  HaHley,  42  Ch.  D.  461,  468 ;  Duke  of 
Sutherland  y.  HeathcotCy  [1892]  1  Ch.  475.) 

A  mere  licence  passes  no  interest  and  transfers  no  pro- 
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perty  in  anything,  but  only  makes  an  aot  lawful  whioh 
withont  it  wonld  have  been  imlawfnl.  A  grant  oonf era 
an  interest  in  something  which  the  person  is  licensed  to 
take.  Thus,  a  licence  to  an  individual  to  hunt  in  a  man's 
park,  and  carry  away  to  his  own  use  the  deer  killed,  to 
cat  down  a  tree  and  carry  it  away  to  his  own  use,  are 
licences  as  to  the  acts  of  hunting  and  cutting,  but  as  to  the 
carrying  away  of  the  deer  killed  and  tree  cut  they  are 
grants.  {Thomas  v.  Sorrelly  Vaugh.  351 ;  Muskett  v.  Hill^ 
5  Bing.  N.  C.  707 ;  Wood  v.  Leadbitter,  13  M.  &  W. 
844.) 

Crenerally  speaking,  a  mere  licence  may  be  given  by  Qoalltieflof  a 
parol.  It  is  personal  and  cannot  be  assigned,  and  whether  °^®'®  licence, 
by  parol  or  imder  seal  it  is  revocable  by  the  grantor  at 
any  time  {Wood  v.  Leadbitter,  13  M.  &  W.  846) ;  but  the 
licensee  is  entitled  to  notice  of  the  revocation,  so  that, 
where  the  licence  is  to  go  upon  the  land  of  another,  the 
licensee  may  have  reasonable  time  for  quitting  the  land 
{ib.)  ;  and  where  the  licence  is  to  put  goods  on  the  land  of 
another,  that  the  licensee  may  nave  reasonable  time  to 
remoye  the  goods.  {Cornish  v.  StubbSy  39  L.  J.,  0.  P. 
202;  Ii.  R,  6  C.  P.  334;  Mellor  v.  WafMns,  L.  R.,  9 
a  B.  400  ;  23  W.  R.  55.)  But  looking  a  gate  was  held 
to  be  sufficient  notice  of  the  revocation  of  a  parol  licence  to 
use  a  way.  {JETt/de  v.  Graham,  1  H.  &  C.  593  ;  11  W.  E. 
119.)  A  licence  is  revoked  if  the  property  in  respect  of 
whidi  it  is  granted  ceases  to  be  the  property  of  the  grantor. 
( Wailis  V.  Harrison^  4  M.  &  W.  538 ;  Coleman  v.  Foster y 
1  H.  <&  N.  37.)  To  the  above  rule  as  to  revooability  there 
IB  an  exception  where  the  licence  has  been  granted  for  value, 
and  the  grantor  has  allowed  the  licensee  to  expend  money 
upon  the  faith  of  it,  in  which  case  he  will  not  be  allowed 
to  revoke  it.  {Duke  of  Devonshire  v.  Egliny  14  Beav.  530 ; 
20  L.  J.,  Ch.  495  ;  Winter  v.  Brock-well,  8  East,  308 ;  but 
see  Bankart  v.  Tennant,  L.  E.,  10  Eq.  141 ;  39  L.  J.,  Oh. 

8O90 

The  most  familiar  instances  of  a  licence  coupled  with  a  Qualitiefl  of  a 
grant  of  an  interest  are,  the  grant  of  a  right  to  take  game  licence 
{Wickham  v.  Hawker,  7  M.  &  W.  63  ;  Hooper  v.  Clark,  36  ?°^P^  ^'^ 
L.  J.,  Q.  B.  79  ;  L.  E.,  2  Q.  B.  200),  to  search  for  and     ^ 
get  minerals  {Muskett  v.  Hill,  5  Bing.  N.  0.  694 ;  Doe  v. 
Wood,  2  B.  &  Aid.  738),  and  to  coUect  and  take  water. 
Where  a  landlord,  with  the  assent  of  his  tenant,  sold  the 
hay  of  the  latter  imder  a  distress,  subject  to  a  condition 
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that  the  purchaser  might  let  the  hay  remain  until  a  given 
date,  and  in  the  meantime  enter  on  the  premises  as  of  tea 
as  he  pleased  to  remove  it,  the  lioencewas  held  irrevocable 
by  the  tenant  {Wood  v.  Manky^  11  A.  &  E.  34),  a  deoisioa 
approved  by  Alderson,  B.  (13  M.  &  W.  853),  on  the  ground 
that  it  was  a  licence  coupled  with  an  interest.  Licences 
coupled  with  the  grant  oi  an  interest  in  the  nature  of  aa 
easement  are  sometimes  referred  to  as  easements.  .  This  is 
an  error,  since  there  is  no  such  thing  as  an  easement  in. 
gross ;  there  must  be  a  dominant  tenement  in  respect  of 
which  it  is  enjoyed.  {Ran^eley  v.  Midland  Rail.  Co.y  L.  R., 
3  Ch.  306 ;  37  L.  J.,  Ch.  313,  per  Lord  Cairns.) 

A  licence,  coupled  with  a  grant  of  a  profit  d  prendre^  or 
of  a  right  in  the  nature  of  an  easement,  must  be  by  deed, 
since  it  creates  an  incorporeal  hereditament.  {Wood  v. 
Leadbitferf  13  M.  &  W.  842.)  An  agreement  for  such  a 
grant  is  void  under  the  Statute  of  Frauds  unless  in  writing 
{Webber  v.  Lee,  9  Q.  B.  D.  315 ;  51  L.  J.,  Q.  B.  485), 
except  to  the  extent  of  a  mere  countermandable  licence. 
{Carrington  v.  Roots,  2  M.  &  W.  248.)  But  an  agreement  in 
writing  for  the  grant  of  an  incorporeal  right  may  be 
specifically  enforced,  and  will  support  an  action  for 
damages  for  breach  thereof.  {Smart  v.  Jones,  33  L.  J., 
C.  P.  154 ;  15  C.  B.,  N.  S.  717.)  Even  a  verbal  agree- 
ment for  such  a  grant  may  be  specifically  enforced  after 
part  performance.  {McManus  v.  Cooke,  35  Ch.  D.  681 ; 
56  L.  J.,  Ch.  662.)  And  a  licensee  of  an  incorporeal  right, 
who  has  had  the  ax)tual  enjoyment  of  the  right,  cannot  set 
up  the  invalidity  of  the  instrument  for  want  of  a  seal  as  a 
defence  to  an  action  for  breach  of  the  provisions  of  the 
licence.  {Adams  v.  Clutterbuck,  10  Q.  B.  D.  403 ;  52  L.  J., 
Q.  B.  607.) 

A  licence  coupled  with  a  grant  is  irrevocable  ( Wood  v. 
Leadbitter,  13  M.  &  W.  845),  and  creates  an  interest 
capable  of  being  assigned.  {Muskett  v.  Hill,  5  Bing.  N.  C. 
694.) 

A  bare  licensee,  though  he  may  sue  his  own  grantor  for 
any  breach  of  the  personal  contract,  cannot  maintain  an 
action  in  his  own  name  against  a  third  person  for  infringe- 
ment of  his  rights.  {Hill  v.  Tupper,  2  H.  &  C.  121 ;  32 
L.  J.,  Ex.  217 ;  Stockport  Waterworks  Co.  v.  Potter,  3  H. 
&  C.  300 ;  Heap  v.  Hartley,  42  Ch.  D.  461.)  But  where 
the  licence  is  coupled  with  a  grant,  the  licensee  who,  in 
exercise  of  his  authority,  has  reduced  the  subject-matter 
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into  his  poflseesiony  may  maiTitain  an  action  against  a 
"wrong-doer  wlio  interferes  with  his  possession.  {Northam 
V.  Bincden,  11  Ex.  70 ;  24  L.  J.,  Ex.  237.) 

Inoorpcareal  lights  are  said  to  lie  in  grant,  and  not  in  Common  law 
livery,  and  at  common  law  no  incorporeal  right  conld  be  «»q«irementa 
created,  or  as  a  distinct  sabject  of  grant  be  transferred,  ^'  ^^'^' 
otherwise  than  by  deed ;  and,  therefore,  a  lease  of  such, — 
as,  for  example,  of  a  fishery,  or  of  tithes,  or  the  like, — ^has 
necessarily  been  by  deed  to  be  vaHd.  {Sotneraet  v.  Fog^ 
iceli,  5  B.  &  C.  875 ;  Bird  v.  mggiman,  2  A.  &  E.  696 ; 
6  A.  4Sb  E.  824 ;  Gardiner  y.  Williamson,  2  B.  &  Ad.  336. 
For  an  enumeration  of  incorporeal  hereditaments,  see 
2  Bl.  Com.  Bk.  II.  c.  3.)  Moreover,  a  corporation  can 
only  bind  itself  by  a  deed  under  its  common  seal,  and  with 
that  formality  only  grant  or  acquire  leases.  {Partridge  y. 
Bally  1  Ld.  Baym.  136 ;  Sunt  v.  Wimbledon  Local  Board, 
4  C.  P.  D.  48 ;  48  L.  J.,  Q.  B.  207 ;  but  see  Ecclesiastical 
Commissioners  v.  Merral,  L.  R.,  4  Ex.  162,  ante,  p.  44.) 
With  these  two  exceptions  leases  for  years,  of  whatever 
length,  were  not  required  by  the  common  law  to  be  in 
writing. 

By  the  Statute  of  Frauds  (29  Car.  2,  c.  3),  it  is  enacted,  statutory 
sect  1,  that  ^'  all  leases,  estates,  interests  of  freehold,  or  lequiremeDti. 
terms  of  years,  or  any  uncertain  interest  of,  in,  to  or  out  ^^  ^^'  ^*  ^'  ^' 
of  any  messuages,  manors,  lands,  tenements  or  heredita« 
ments  made  or  created  by  livery  and  seisin  only,  or  by 
parol,  and  not  put  in  writmg  by  the  parties  so  making  or 
creating  the  same,  or  their  agents  thereunto  lawfully 
authorized  by  writing,  shall  have  the  efEect  of  leases  or 
estates  at  will,  any  consideration  for  making  any  such 
parol  leases  or  estates  notwithstanding."     But  by  sect.  2, 
leases  not  exceeding  three  years,  from  the  making  thereof, 
whereupon  the  rent  reserved  during  such  term  amounts 
to  two-thirds  at  least  of  the  full  improved  value,   are 
excepted.     By  the  8  &  9  Vict.  c.  106,  s.  3,  it  is  provided  8  &  9  Vict. 
that  "  a  lease  required  by  law  to  be  in  writing,  of  any  ®-  ^^^»  *•  '^• 
tenements  or  hereditaments  made  after  the  1st  of  October, 
1845,  shall  be  void  unless  made  by  deed." 

The  efEect  of  these  statutes,  and  the  decisions  upon  When  deed 

them,  is  as  follows  :—  requisite. 

(1.)  Incorporeal  hereditaments  can  only  be  demised  by  Leases  of 
deed,  unless  they  are  appurtenant  to  corporeal  heredita-  j°°^^'**^ 
ments,  when  they  will  pass  under  a  demise  suflBlcient  to  nTettte?*" 
pass  the  latter.     Where  a  demise,  not  under  seal,  of  cor- 
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poreal  and  inoorporeal  hereditaments  at  one  entire  rent,  is 
void  as  to  the  incorporeal  hereditaments,  no  portion  of  the 
rent  can  he  distrained  for  {Oardiner  v.  Williamson,  2  B.  & 
Ad.  836 ;  Neale  v.  Mackenzie,  1  M.  &  W.  747,  763) ;  but 
if  the  tenant  enter  and  occupy  the  corporeal  hereditaments, 
he  will  be  liable  to  an  action  for  use  and  occupation  of  the 
latter.  {Tamlinson  v.  Day,  2  B.  &  B.  680 ;  5  Moore,  558 ; 
and  see  Bex  v.  Pickering,  2  B.  &  Ad.  267 ;  Meg.  v.  Sock- 
worthy,  7  A.  &  E.  492.) 
Leases  of  (2.)  Ijeases  of  land,  houses,  and  other  corporeal  heredi- 

exceedinjr^^*  taments,  for  three  years  from  the  making  thereof,  and  not 
three  years,  from  a  future  day  {Raiclins  v.  Turner,  1  Ld.  Baym.  7^6), 
or  from  a  future  day  to  a  day  not  more  distant  than  three 
years  from  the  making  {Ryley  v.  Hicks,  1  Stra.  651 ;  Edge 
V.  Strafford,  1  Tyr.  294),  reserving  a  rent  of  not  less  than 
two-thirds  the  full  annual  value,  may  be  made  by  a 
verbal  letting  or  by  writing  not  under  seaL  If  at  the 
time  of  the  arrangement  the  tenancy  may  last  for  less 
than  three  years,  though  it  may  last  for  more,  it  is  not 
within  the  first  section  of  the  Statute  of  Frauds.  {Ex 
parte  Voisey,  lie  Knight,  21  Ch.  D.  442 ;  52  L.  J.,  (Jh. 
121,  per  Brett,  L.  J.)  And  a  lease  for  lees  than  three 
years  does  not  require  to  be  by  deed  by  reason  of  its  giving 
the  tenant  an  option  to  prolong  the  tenancy  for  more  than 
three  years  from  the  date  of  making  the  lease.  {Hand  v. 
Hall,  25  W.  E.  734 ;  2  Ex.  D.  355 ;  46  L.  J.,  Ex.  603.) 

Where  the  lease  is  by  parol,  a  memorandum,  read  over 
at  the  time,  may  be  used  by  a  witness  to  refresh  his 
memoij  as  to  the  special  terms  of  the  lease.     {Bolton  y. 
Tomlin,  5  A.  &  E.  856.) 
Leases  of  (3.)  Leases  of  corporeal  hereditaments  for  more  than 

^^^^'  three  years,  or  reserving  less  rent  than  two-thirds  of  the 

three  years,  full  improved  value,  must  be  by  deed,  otherwise  only 
a  tenancy  at  will  is  created.  {Coatsworth  v.  Johnson, 
55  L.  J.,  Q.  B.  220 ;  54  L.  T.  520.)  This  rule,  based  on 
the  statutory  provisions,  has,  to  a  great  extent,  been  prac- 
tically abrogated  by  the  rules  of  equity,  and  the  decisions. 
For,  although  an  invalid  lease  creates  only  a  tenancy  at 
will,  it  had  been  decided,  before  the  passing  of  the  Judi- 
cature Acts,  that  if  a  tenant  entered  under  such  an  instru- 
ment, and  paid  rent,  he  became  a  tenant  from  year  to 
year,  on  such  terms  of  the  instrument  as  were  applicable 
to  a  yearly  tenancy.  {Ante,  p.  8;  Clayton  v.  Blakey, 
2  Sm.  L.  G.  118,  9th  ed.)     In  equity  he  was  considered  a 
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tenant  aooording  to  the  tenor  of  theinstniment;  and 
where  the  instrument  contained  the  essential  terms  of  an 
agreement,  or  there  had  been  part  performance,  the  Court 
would  treat  the  yoid  lease  as  an  agreement  capable  of 
specific  performance.  {Ante^  p.  8 ;  Parker  v.  Tastcelly  27 
L.  J.,  Ch.  812.)  Since  the  Judicature  Acts,  under  the 
equitable  rules  which  prevail  in  all  the  Courts,  a  tenant 
in  posseesion  under  an  agreement  for  a  lease,  or  a  lease 
not  under  seal  for  a  term  exceeding  three  years,  which 
could  be  specifically  enforced,  is,  as  between  himself  and 
the  landloinl,  in  the  same  position  as  if  a  lease  had  been 
granted  to  him  in  the  terms  of  the  agreement.  ( Wahh  v. 
Lamdaky  21  Ch.  D.  9 ;  62  L.  J.,  Ch.  2 ;  Allhusen  v. 
Brooking,  26  Ch.  D.  559 ;  63  L.  J.,  Ch.  620 ;  Be  Maughan, 
14  Q.  B.  D.  958 ;  Lowther  v.  Heaver,  41  Ch.  D.  248 ;  58 
L.  J.,  Ch.  482 ;  Stwng  v.  Stringer,  61  L.  T.  470.)  But 
the  agreement  must  be  one  of  which  the  Court  would 
decree  specific  performance.  {Coai»worth  y.  Johiisan,  55 
L.  J.,  Q.  B.  220 ;  Stcain  v.  Ayrea,  21  Q.  B.  D.  289 ;  67 
L.  J.,  Q.  B.  428.)  It  must  not  be  an  agreement  which, 
by  a  rule  of  law,  is  invalid,  as  in  the  case  of  an  agreement 
by  a  corporation  not  under  seal.  {Hunt  v.  Wimbledon 
Local  Board,  4  C.  P.  D.  48 ;  48  L.  J.,  Q.  B.  207.) 

To  facilitate  and  shorten  leases  the  statute  8  &  9  Vict.  Short  leases 
c.  124,  was  passed,  giving  a  short  form  which  may  be  ^^^  f24 
adopted  if  desired.     The  form  is  not  very  satisfactory,  and 
is  seldom  used. 

It  is  necessary  that  a  lease  should  contain  (1)  proper  Essentials  of 
parties ;  ^2)  words  of  present  demise ;  (3)  a  description  of  ^®*"®- 
the  premises  to  be  demised ;  (4)  the  commencement  and 
duration  of  the  term;  and  (5)  the  rent;  and,  of  course, 
when  the  term  is  for  more  than  three  years,  execution  as  a 
deed.  An  instrument  containing  these  matters  is  a  lease 
( Wright  v.  Trezevant,  Moo.  &  M.  231) ;  it  is  immaterial  in 
what  order  they  are  placed,  or  in  what  language  expressed. 
A  lease  not  required  to  be  by  deed  may  even  be  consti- 
tuted by  the  letters  of  the  parties.  {Chapman  v.  Bluck, 
4  Bing.  N.  C.  187,  194.)  When  required  to  be  by  deed, 
it  may  either  be  by  indenture  or  deed-poU.  Though  the 
above-mentioned  matters  are  the  essentials  of  a  lease,  the 
agreement  of  the  parties  often  necessitates  the  insertion  of 
other  matters.  It  is  therefore  proposed  to  consider  in 
detail,  not  only  the  before-mentioned  matters,  but  other 
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J)aU, 


The  parties. 


TTordeof 
demise. 


points  necessary  to  be  borne  in  mind  in  the  eonstniction 
of  leases. 

A  date  is  not  necessary  to  a  lease.  When  by  deed  it 
takes  effect  from  the  date  of  delivery.  So  that  if  there  be 
no  date,  or  an  impossible  one,  as  the  30th  of  February,  it 
takes  its  date  and  operation  from  the  day  of  delivery. 
{Shjles  V.  Wardk,  4  B.  &  0.  908.)  If  the  date  be  a 
sensible  one,  the  delivery  will  be  assumed  to  have  been  on 
that  day,  in  the  absence  of  proof  to  the  contrary,  and  the 
word  date  in  other  parts  of  the  deed  means  the  day  of  the 
date  and  not  of  the  delivery.  ( J6.)  But  either  paity  may 
^ve  parol  evidence  that  the  date  is  false,  and  so  give  the 
lease  operation  from  the  delivery  only.  {Steele  v.  Marty  4 
B.&  0.272.) 

The  full  christian  and  surnames  of  the  parties,  with  their 
residence  and  profession  or  trade,  are  usually  inserted;  but 
any  description  is  sufficient  which  clearly  distinguishes  a 

Sarty  from  all  others.  (Shep.  Touch.  233.)  It  has  been 
eld  that  a  party  need  not  be  otherwise  named  than  by 
signing  and  sealing  the  deed.  {Nurse  v.  Framptoriy  1  Ld. 
Raym.  28.) 

The  usual  words  of  demise  are  "  demise  "  or  "  lease." 
But  there  id  no  magic  in  these  particular  words.  Formerly 
nice  questions  arose  as  to  whether  an  instrument  was  a  lease 
or  merely  an  agreement  for  a  lease,  the  leaning  of  the 
Courts  being  to  construe  every  instrument  which  showed 
an  intention  that  the  relation  of  landlord  and  tenant  should 
arise  as  an  actual  lease.  Since  the  passing  of  8  &  9  Yict. 
c.  106,  requiring  (sect.  3)  leases  for  more  man  three  years 
to  be  by  deed,  it  has  been  the  practice  of  the  Courts  to 
regard  instruments  which  cannot  operate  as  leases,  although 
in  terms  present  demises,  as  agreements  for  leases  {Parker 
V.  Tastcell,  27  L.  J.,  Ch.  812 ;  Tidey  v.  Molktt,  16  C.  B., 
N.  S.  298 ;  33  L.  J.,  C.  P.  235 ;  Martin  v.  SmUh,  L.  E., 
9  Ex.  50 ;  43  L.  J.,  Ex.  42) ;  which  practically  become 
leases  when  possession  is  taken  by  the  tenant,  and  the 
agreement  is  one  which  would  be  specifically  enforced.  (See 
Wahh  V.  Lomdahy  and  cases  cited  ante^m.  8,  74.)  Sub- 
ject to  this  qualification,  any  words  which  are  sufficient  to 
explain  the  intention  of  the  parties,  that,  the  one  shall 
divest  himself  of  possession,  and  the  other  come  into  it  for 
a  determinate  time,  whether  such  words  run  in  the  form 
of  a  licence,  covenant,  or  agreement,  are  of  themselves 
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Boffidenl,  and  will,  in  oonstmotion  of  law,  amount  to  a 
lease  for  years  as  effectoallj  as  if  the  most  proper  and 
pertinent  words  had  heen  used.  (Bao.  Ah.  '^ Lease"  (K).) 
Thus  the  words,  "  A,  doth  let "  {Harrington  v.  Wisey  Cro. 
Eliz.  486) ;  "  A.  agrees  to  let  and  B.  to  take  "  {Doe  v. 
Riea,  8  Bing.  178 ;  Pook  v,  Bentle^y  12  East,  168) ;  "  You 
shall  have  a  lease  of,"  &o.  {Maldon^a  case,  Cro.  Eliz.  33) ; 
"  A-  agrees  to  pay  to  B.  a  certain  rent  for,"  &o.  ( Wright 
Y.  Trezevanty  Moo.  &  M.  231) ;  or  a  covenant  that  another 
shall  have,  hold,  and  enjoy  ( Tiadale  v.  JEsseXy  Hoh.  34 ; 
Drake  y.  Mundag,  Cro.  Car.  207),  followed  hy  the  entry  of 
the  tenant,  would  amount  to  a  lease.  {Staniforth  y.  Fox, 
7  Bing.  690  ;  Doe  y.  Ashburnery  2  T.  E.  168 ;  Hancock  y. 
Cajyny  8  Bing.  358 ;  1  Piatt  on  Leases,  679—611.) 

In   determining  whether  an  instrument  is  a  lease  or  InBtroment 
merely  an  afireement  for  a  lease,  the  Courts  endeavour  to  {^P®'**®^  *• 

■  ^  loftflo  or 

give  effect  to  the  apparent  intention  of  the  parties  {Morgan  agreement 
y.  Bisseily  3  Taunt.  66) ;  and  while,  on  the  one  hand,  according  to 
the  most  informal  words,  showing  that  the  parties  have  *^®  "^^ot. 
finally  determined  that  one  person  is  to  give  and  the  other 
to  take  possession,  and  the  terms  of  his  possession,  will 
operate  as  a  demise  {Bicknell  y.  Hoody  6  M.  &  W.  104,  pei" 
Parke,  B.) ;  yet,  on  the  other  hand,  if  the  most  proper 
words  are  made  use  of  wherehy  to  describe  and  create  a 
present  lease  for  years,  and  upon  the  whole  instrument 
there  appears  no  such  intent,  hut  that  they  are  only  pre- 
paratory and  relative  to  a  future  lease  to  be  made,  the  law 
will  rather  do  violence  to  the  words  than  break  through 
(he  intent  of  the  parties.  (Bac.  Ab.  '^Leases"  (K).) 
However,  a  mere  agreement  for  or  reference  to  a  lease  to 
be  drawn  up  at  some  future  time  will  not,  in  itself,  reduce 
an  instrument  containing  words  of  demise  and  the  terms 
of  the  tenancy  to  an  agreement.  {Doe  v.  Oroves,  16  East, 
244  ;  Baxter  v.  Brotcne,  2  W.  Bl.  973 ;  Warnian  v.  Faith- 
,fuliy  5  B.  &  Ad.  1042 ;  Chapman  v.  Bhwky  4  Bing.  N.  C. 
187.)  But  an  express  stipulation  that  the  instrument 
shall  not  operate  as  a  lease  will  override  words  of  demise 
{Perring  v.  Brook y  1  M.  &  Rob.  610) ;  as  will  any  clause 
which  shows  the  parties  do  not  intend  to  be  placed  in  the 
position  of  landlord  and  tenant  until  something  further 
has  been  done,  e.g.y  a  clause  that  a  third  person  shall 
aaoertain  the  manner  of  working  the  products  of  a  mine 
agreed  to  be  let  {Jones  v.  Eegnoldsy  1  Q.  B.  606 ;  10  L.  J., 
(£  B.  193),  or  that  the  tenancy  shall  commence  on  per- 
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formanoe  of  a  condition.  {Doe  v.  Clarke  7  Q.  B.  211 ;  14 
L.  J.,  Q.  B.  233.)  For  the  reason  above  stated,  however, 
questions  of  this  description  seldom  occur  now  in  practice. 
The  parcels.  The  lease  should  describe  with  reasonable  certainty  the 
property  demised,  in  order  to  avoid  dispute  afterwards.  A 
demise  of  property  is  pinind  facie  to  be  taken  as  including^ 
that,  and  that  only,  which  answers  the  description  at  the 
date  of  the  lease.  (Kerslake  v.  Whiter  2  Stark.  508 ;  Doe 
V.  Burty  1  T.  E.  701 ;  Kooystra  v.  Lucas,  5  B.  &  Aid.  830 ; 
Cri^  V.  Price,  5  Taunt.  548.)  But  it  would  include  any 
portion  of  the  property  severed  for  a  mere  temporary  pur- 
pose, as  the  doors  or  locks  of  a  house ;  it  would  include 
also,  without  specific  mention,  all  rights  and  privileges 
necessary  for  its  enjoyment  and  all  fixtures  attached  to  it. 

Any  general  description  is  sufficient  which  clearly  ascer- 
tains what  was  intended  to  pass  by  the  lease,  e.  g,,  ^^  the 
farm  called  A. ; "  "  the  house  being  No.  185,  Fleet 
Street ; "  "the  cottage  at  B.,  now  in  the  occupation  of  C," 
or  the  like.  A  "house  in  the  occupation  of  A."  would 
pass  a  cellar  so  occupied,  but  under  adjoining  property 
(Press  V.  Parker,  2  Bing.  456) ;  and  "  a  house  as  now  or 
lately  occupied  by  B.,"  was  held  to  include  a  stucco  facia 
part  of  another  nouse,  but  usually  enjoyed  with  the  de- 
mised house,  and  on  which  its  number  was  painted. 
{Francis  v.  Hayward,  22  Oh.  I).  177 ;  48  L.  T.  297.) 
Parcel  or  no  parcel  is  a  question  of  fact,  and  it  may  be 
shown  by  parol  evidence  what  was  and  what  was  not 
included  in  a  description;  such  evidence  being  always 
admissible  to  prove  all  the  circumstances  necessary  to  place 
the  Court  which  has  to  construe  an  instrument  in  the 
position  of  the  parties  to  it,  thus  enabling  it  to  judge  of 
the  meaning  of  the  instrument.  {Qoodtitle  v.  Southern,  1 
M.  &  S.  299  ;  Baird  v.  Fortune,  4  Macq.  127 ;  10  W.  R. 
2 ;  Magee  v.  Lavell,  L.  E.,  9  C.  P.  107 ;  43  L.  J.,  0.  P. 
131.)  But  however  general  a  description  may  be,  if  all 
its  terms  fit  some  particular  property,  it  must  not  be  con- 
strued to  take  in  anything  but  that  property.  ( Webber  v. 
Stanley,  33  L.  J.,  C.  P.  217 ;  Hardwick  v.  Hardwick,  L.  R., 
16  Eq.  168  ;  42  L.  J.,  Ch.  636 ;  Be  Bright-Smith,  31  Ch.  D. 
314 ;  55  L.  J.,  Ch.  365.)  Therefore  a  lease  of  "all  mills, 
&c.  in  the  pariish  of  A.,"  will  not  pass  a  mill  at  B.,  though 
both  be  under  the  same  roof  {Sail  v.  Combes,  Cro.  Eliz. 
368 ;  Pedley  v.  Bodds,  L.  R.,  2  Eq.  819 ;  14  W.  R.  884)  ; 
and  a  lease  of  a  messuage  and  two-yard  land  in  B.  in  the 
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pofisesflion  of  Or.  was  held  to  pass  onljsuohof  the  two-yard 
land  as  was  in  the  possession  of  G-.,  although  part  not  in  his 
possession  had  from  time  out  of  mind  heen  parcel  of  the 
two-yard  hind.  {Bartlett  v.  Wnght,  Cro.  Eliz.  299  ;  Dyne 
V.  Nut  ley  y  14  0.  B.  122 ;  Magee  v.  Lavelly  supra  ;  G*  Connor 
Y.  (y  Connor,  19  "W.  E.  90;  and  see  Webber  v.  Stanley,  33 
L.  J.,  C.  P.  217 ;  16  0.  B.,  N.  S.  698.)  But  if  property 
be  described  as  lying  in  A.  and  B.,  it  is  not  necessary  it 
should  lie  in  both ;  it  is  sufficient  if  it  lie  in  either.  As  to 
property  described  as  "  at  or  within  "  a  certain  place,  "  at " 
may  be  construed  "  near."  {Homer  v.  Homer,  8  Ch.  D. 
758 ;  47  L.  J.,  Ch.  635.)  Where  there  was  in  a  lease  a 
precise  description  by  metes  and  bounds,  and  a  plan  of  a 
house  and  premises,  but  a  stable  occupied  with  the  house 
for  many  years  preyiously  was  not  included  in  the  metes 
and  bounds  or  shown  on  the  plan,  it  was  held  not  to  pass 
under  the  general  words  of  ^'  all  stables  to  the  said  premises 
hereby  demised,  belonging  or  appertaining."  {Maitland  v. 
Mackinnon,  32  L.  J.,  Ex.  49.)  Although  it  may  be  that 
something  not  within  the  boundary  set  out  would  pass  if 
necessarily  a  part  of  the  premises,  as,  for  instance,  a  front 
area,  yet  the  stable  could  not  pass  on  that  principle,  because, 
undoubtedly,  it  was  not  necessarily  a  part  of  the  dwelling- 
house  and  land  as  described.  {lb.,  per  Pollock,  C.  B.) 
The  words  ^^  Leasehold  premises.  No.  32,  Prince's  G-ate," 
were  held,  however,  to  pass  a  stable  some  distance  from  the 
house  but  usually  occupied  with  it.  {Mocatta  v.  Mocatta, 
49  L.  T.  629  ;  32  W.  R.  477.) 

Incorporeal  hereditaments  in  gross  cannot  be  said  to  have 
any  locality,  and  would  not  pass  under  a  grant  of  all  the 
grantor's  hereditaments  ''situate  at"  a  particular  place. 
(Kensey  y.  Langham,  Ca.  temp.  Talbot,  144  ;  Rainsford  y. 
Langham,  West's  Ca.  510  ;  Crompton  y.  Jarratt,  30  Ch.  D. 
298 ;  54  L.  J.,  Ch.  1109 ;  53  L.  T.  603.) 

Where  seyeral  means  of  identifying  the  property  are 
used,  and  all  the  terms  of  description  do  not  fit  with  accu- 
racy any  particular  property,  it  becomes  a  question  to  what 
extent  words  of  particular  explanation  may  qualify  words 
of  general  description.  ''  The  rule,"  observes  Parke,  J.,  in 
Doe  y.  Galloway  (5  B.  &  Ad.  51),  "  is  clearly  settled  that, 
when  there  is  a  sufficient  description  set  forth  of  premises 
by  giving  the  particular  name  of  a  close  or  otherwise,  we 
may  rejoot  a  false  demonstration ;  but  that,  if  premises  be 
described  in  general  terms  and  a  particular  description  be 
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added,  the  latter  controls  the  former."  It  matters  not, 
however,  whioh  description  is  placed  first,  and  which  last, 
in  the  sentence  (Taylor,  Ev.  s.  1104) ;  for  the  whole  facts 
must  be  considered  to  see  which  was  the  leading  and  which 
the  subordinate  description.  {Hardmck  y.  Hardwick^  L.  B., 
16  Eq.  168.)  Thus  m  a  demise  of  the  meadow  called  B., 
described  as  containing  ten  acres,  but  in  truth  containing 
twenty  acres,  the  whole  twenty  acres  will  be  included. 
(Shep.  Touch.  248.)  So,  in  a  lease  of  "  all  that  part  of  the 
park  called  B.,  situate  and  being  in  the  county  of  0.,  lying 
within  certain  specified  abuttals,  with  all  houses,  &c. 
theretx)  belonging,  and  now  in  the  occupation  of  8.,"  the 
reference  to  the  occupancy  of  S.  was  rejected  in  favour  of 
a  house  answering  the  rest  of  the  description.  {Doe  v. 
Oalloicat/y  supra.)  In  like  manner  in  a  lease  of  "the 
Trogues  farm,  now  in  the  occupation  of  C,"  the  reference 
to  the  occupation  of  C.  was  rejected.  {Ooodtitle  r.  Southern ^ 
1  M.  &  S.  299  ;  Morrell  v.  Fisher,  19  L.  J.,  Ex.  273 ;  4 
Ex.  591 ;  Ginffithes  y.  Pensotiy  11  W.  E.  313 ;  and  see 
Hardwick  v.  Hardmck,  42  L.  J.,  Ch.  636 ;  Whitfield  v. 
Langdale,  45  L.  J.,  Ch.  177;  1  Ch.  D.  61 ;  Trarers  v. 
Blufidelly  36  L.  T.  341 ;  6  Ch.  D.  436 ;  Be  Bnght-Smith, 
66  L.  J.,  Ch.  365 ;  31  Ch.  D.  314.)  So  it  is  said,  if  a  land- 
lord having  but  one  house  in  a  street,  were  to  describe  it  in 
the  lease  by  a  wrong  number,  and  then  let  a  tenant  into 
possession  imder  it,  the  number  would  be  rejected  as  an 
immaterial  part  of  the  description.  {Htdchina  v.  Scotty  2 
M.  &  W.  816,  per  Lord  Abinger,  C.  B.) 

When  a  plan  is  used  it  should  be  perfectly  correct ;  for 
unless  its  effect  be  restrained  by  express  provision  in  the 
deed,  it  will  probably  control  any  description  contained  in 
the  body  of  the  lease.  {Lletrellyn  v.  Earl  of  Jersey,  11  M. 
&  W.  183 ;  Barton  v.  Daues,  10  C.  B.  261 ;  19  L.  J., 
C.  P.  302 ;  Lyle  v.  Richards,  35  L.  J.,  Q.  B.  214 ;  DaHs 
V.  Shepherd,  L.  E.,  1  Ch.  410 ;  35  L.  J.,  Ch.  681 ;  Manning 
V.  Fitzgerald,  29  L.  J.,  Ex.  24  ;   Ware  v.  London,  Brighton^ 

gc.  Rail.  Co.,  49  L.  T.  541 ;   Willis  v.  Watney,  51  L.  J., 
h.  181 ;  45  L.  T.  739.) 

When  the  property  is  described,  and  professedly  demised, 
by  an  admeasurement,  followed  by  the  words  ^^more  or 
less  "  {Day  v.  Fynn,  Owen,  133  ;  Neale  v.  Parkin,  1  Esp. 
229),  or  "thereabouts"  {Davis  v.  Shepherd,  supra),  or 
similar  terms,  the  qualifying  words  must  be  taken  to 
provide  only  for  a  reasonable  difference  in  quantity  from 
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that  stated.  And  if  let  at  a  speoifled  rental  per  acre,  the 
admeasareineiit  woTdd,  it  seems,  have  to  include  all  com- 
prised ia  the  lease,  not  excepting  the  half  of  a  public 
highway,  brook,  or  drain  forming  the  boundary  of  the 
property.  (See  Re  Popple  and  Barratfs  Contract^  25  W.  E. 
248;  Leigh  v.  Jack,  49  L.  J.,  Ex.  220 ;  5  Ex.  D.  264.) 

Where  the  land  adjoins  a  highway  or  non-navigable 
river,  a  moiety  of  the  soil  of  the  nighway  or  of  the  bed  of 
the  river  will  pass  even  when  the  land  is  set  forth  by  ad- 
measurement, and  is  described  by  reference  to  a  plan  which 
contains  no  portion  of  the  road  or  river.  {Micklethwait  v. 
Newlay  Bridge  Co.,  33  Ch.  D.  133 ;  55  L.  T.  336.) 

There  are  some  words  of  description  which  signify  more 
than  at  first  sight  they  seem  to  import.  Thus  "  farm " 
includes  the  farm-house  and  all  the  land  used  therewith 
(Go.  Litt.  5  a);  '^  messuage "  includes  a  dwelling-house, 
with  orchard,  garden,  and  curtilage,  or  land  attached 
{Smith  V.  Martin,  2  Saund.  400) ;  "  house "  has  a  like 
significance  {lb. ;  Cole  v.  West  London  and  Crystal  Palace 
SaiL  Co,y  28  L.  J.,  Ch.  767 ;  Barnes  v.  Soutksea  Bail.  Co., 
27  Ch.  D.  536  ;  51  L.  T.  762  ;  Wright  v.  Wallasey  Local 
Boardy  56  L.  J.,  Q.  B.  259) ;  and  "  mill "  includes  every- 
thing belonging  to  the  mill.  {Thorpe  v.  Milligan,  5  W.  R. 
336.)  ^^liand^'  includes  not  only  the  land,  but  houses 
and  eveiythinggrowing  on  or  attached  to  the  land.  (Co. 
litt.  4  a.)  "Water"  does  not  extend  to  land  under  it, 
though  "  pool "  does.  (Ad.  Eject.  19.)  The  proper  de- 
scription of  a  piece  of  water  is  "  land  covered  with  water." 
{Chailenor  v.  Thomas,  Telv.  143 ;  2  Bl.  Com.  18.) 

A  demise  of  the  ^*  issues  and  profits  "  of  land  is  the  same 
as  the  demise  of  the  land  itself.  {Parker  v.  Phimmer,  Cro. 
Eliz.  190.)  A  grant  of  the  pasture  of  land  will  be  taken 
as  a  grant  not  only  of  the  feeding  on  the  land,  but  the  land 
itself  (but  see  Mogg  v.  Tatton  Overseers,  50  L.  J.,  M.  C. 
17 ;  29  W.  R.  74) ;  and  so  the  grant  of  a  wood  will  pass 
the  soil  as  well  as  the  timber.     (Co.  Litt.  4  b.) 

In  informal  leases  a  vague  description  is  often  attempted 
to  be  eked  out  by  such  words  as  ^^  with  all  appertaining 
thereto,"  or  "  thereunto  belonging ; "  and  inasmuch  as  the 
parcels  to  be  included  depend  upon  the  intention  of  the 
parties,  these  words  will  generally  be  construed  as  "  usually 
occupied  with,"  or  "  lying  to."  {Hill  v.  Oraunge,  Plowd. 
170 ;  Ongley  v.  Chancers,  1  Bing.  496 ;  Thomas  v.  Owen, 
67  L.  J.,  a  B.  198 ;  20  Q.  B.  D.  225.)     But  where  there 
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was  an  agreement  for  a  lease  of  a  furnished  house  '^  and 
premises,  with  gardens,  pleasure  grounds,  ooach-house,  and 
stabling  thereto  belonging,"  it  was  held  that  a  meadow 
adjoining  the  said  premises  did  not  pass,  and  that  evidence 
to  show  that  it  was  the  intention  of  the  parties  that  the 
meadow  should  pass  was  not  admissible.  {Minton  v.  Oeigery 
28  L.  T.,  N.  S.  449.) 

It  has  long  been  the  practice  to  supplement  the  descrip- 
tion of  the  parcels  by  "  general  words  "  for  the  purpose  of 
passing  such  rights  in  the  nature  of  easements,  as  have 
usually  been  enjoyed  with  the  parcels,  but  are  not  legally 
appurtenant.     In  a  lease  granted  on  or  since  1st  January, 
which  pass       1882,  if  no  contrary  intention  is  expressed,  general  words 
under  general  ^q  implied  by  virtue  of  the  Conveyancing  Act,  1881. 
^      '  (44  &  45  Yict.  c.  41.)     By  sect.  2  (v.)  of  that  Act  "  con- 

veyance  "  includes  lease  ;  and  by  sect.  6  a  lease  includes, 
in  the  case  of  land,  ^^all  buildings,  erections,  fixtures, 
commons,  hedges,  ditches,  fences,  ways,  waters,  water- 
courses, liberties,  privileges,  easements,  rights,  and  advan- 
tages whatsoever,  appertaining  or  reputed  to  appertain  to 
the  land,  or  any  part  thereof,  or  at  the  time  of  conveyance 
demised,  occupied,  or  enjoyed  with,  or  reputed  or  known 
as  part  or  parcel  of  or  appurtenant  to,  the  land  or  any  part 
thereof,"  and  in  the  case  of  land  having  houses  or  other 
buildings  thereon,  ^^  all  outhouses,  erections,  fixtures, 
cellars,  areas,  courts,  courtyards,  cisterns,  sewers,  gutters, 
drains,  ways,  passages,  lights,  watercourses,  liberties, 
privileges,  easements,  rights,  and  advantages  whatsoever, 
appertaining  or  reputed  to  appertain  to  the  land,  houses, 
or  other  buildings  conveyed,  or  any  of  them,  or  any  part 
thereof,  or  at  the  time  of  conveyance  demised,  occupied,  or 
enjoyed  with,  or  reputed  or  known  as  part  or  parcel  of  or 
appurtenant  to,  the  land,  houses,  or  other  buildings  con- 
veyed, or  any  of  them,  or  any  part  thereof." 

In  WiUis^  V.  Watney  (51  L.  J.,  Ch.  181 ;  30  W.  E.  424), 
Fry,  J.,  rejected  the  argument  that  general  words  only 
passed  rights  in  the  nature  of  easements,  and,  construing 
them  like  any  other  words,  held  that  the  word  "  yards 
would  pass  the  soil  in  part  of  a  stable  yard.  They  only 
include,  however,  rights  of  the  class  usually  enjoyed  by  an 
occupier,  and  would  not  pass  an  allotment  of  common  land 
made  in  respect  of  commonable  rights  formerly  enjoyed  in 
respect  of  the  property,  but  extinguished  before  the  date  of 
the  lease.  ( IFilliams  y:  Phillips,  8  Q.  B.  D.  437 ;  61  L.  J.. 
Q.  B.  103.) 


in  case  of 
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It  is  said  iliaE  "  appurienahoeB  "  has  a  very  comprehensive  Under  the 
fiagnificatioii  (2  Piatt  on  Leases,  33) ;  but  it  seems  yery  J^^  "aijyur- 
doubtinl  whether,  tinder  that  term,  taking  the  word  in  its  *"^^' 
strict  legal  meaning,  anything  will  pass  that  would  not 
pass  without  it  by  operation  of  law,  as  part  of  the  property 
demised.  {Watts  v.  Kelson,  L.  E.,  6  Ch.  174;  40  h.  J., 
Ch.  126 ;  Polden  v.  Bastard,  L.  R,  1  Q.  B.  156 ;  35  L.  J., 
a  B.  92 ;  Warthington  v.  Gimsan,  29  L.  J.,  Q.  B.  116 ; 
Cuthbert  v.  Robinson,  61  L.  J.,  Ch.  238;  30  W.  E.  366.) 
It  is  not  an  apt  word  for  the  creation  of  a  new  right  and 
will  not,  strictly  speaking,  pass  a  way  of  necessity  over  the 
grantor's  own  land,  which  cannot  be  legally  appurtenant. 
Bolton  V.  BoUon,  48  L.  J.,  Ch.  467;  11  Ch.  D.  968; 
Barlow  v.  Rhodes,  2  L.  J.,  Ex.  91 ;  but  see  Pinnington  v. 
Oalland,  9  Ex.  1 ;  22  L.  J.  Ex.  348.)  But  the  word  has  a 
seoondaiy  meaning  equivalent  to  '^  usually  occupied  with," 
and  wiU  be  so  construed  where  from  the  circumstances  of 
the  case,  it  was  obviously  so  intended  by  the  parties. 
{Thomas  v.  Owen,  20  Q.  B.  D.  225 ;  57  L.  J.  Q.  B.  198.) 

The  most  comprehensive  of  the  general  words  are  those  Under  the 
referring  to  rights,  &c.  "occupied  or  enjoi/ed"  with  the  ^^d8"o<»u- 
prindpal  subject  of  demise.     But  these  words  do  not,  as  a  enjoyed." 
matter  of  law,  create  an  easement.    {Thomson  v.  Water  low, 
L.  R,  6  Eq.  36 ;  37  L.  J.,  Ch.  495 ;  Broum  v.  Alabaster, 
37  Ch.  D.  490 ;  57  L.  J.  Ch.  255.)     To  give  effect  to  the 
presumed  intention  of  the  parties  they  wiU  generally  be 
treated  as  passing  all  rights  in  the  nature  of  easements 
which  are,  as  a  matter  of  fact,  enjoyed  with  the  property, 
though  not  strictly  easements.     {Kayy.  Oxley,  L.  E.,  10 
a  B.  360;  44  L.  J.,  Q.  B.  210;  Barkshire  v.  Grubb,  60 
L.  J.,  Ch.  731 ;   18  Ch.  D.  616 ;   Bay  ley  v.  Great  Western 
Rati.  Co.,  26  Ch.  D.  434;  51  L.  T.  337.) 

To  this  rule  there  are,  however,  the  following  excep- 
tions:— (1)  Eights  which  have  no  defined  existence,  as  m 
the  case  of  a  track  through  a  yard,  but  not  by  a  defined 
path.  {Langley  v.  Hammond,  L.  E.,  3  Ex.  161 ;  37  L.  J., 
Ex.  118.)  (2)  Alleged  rights  used  for  the  convenience  of 
the  person  who  held  both  tenements,  but  which  con- 
venience ceased  to  exist  when  a  severance  took  place. 
[Thomson  v.  Waterlow,  supra,  as  explained  in  Kay  v.  Oxley, 
supra,  per  Blackburn,  J.)  And  (3)  alleged  rights  which, 
althongh  within  the  ordinary  meaning  oi  the  terms  used, 
cannot,  from  surrounding  circumstances,  be  presumed  to 
iave  been  intended.     {Roe  v.  Siddons,  22  Q.  B.  D.  224 ; 
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60  L.  T.  345.)  Thus,  the  words  "  now  or  heretofof-e  held  or 
enjoyed  '*  were  held  not  to  pass  the  right  to  use  a  private 
road  which  had  formerly  existed,  but  was  blocked  up  at 
the  date  of  the  grant,  and  which  could  only,  therefore,  be 
enjoyed  by  altering  the  physical  condition  of  the  property. 

(lb.) 

By  estoppel.  Where  property  is  demised  by  reference  to  a  plan,  on 
which  roads  or  intended  new  roads  over  other  land  of  the 
lessor  and  communicating  with  the  demised  property  are 
shown,  there  is  an  implied  grant  of  a  right  of  way  over  the 
site  of  the  proposed  roads  {Espley  v.  WilkeSy  L.  R.,  7  Ex. 
298  ;  41  L.  J.,  Ex.  241 ;  Fumess  Bail  Co,  v.  Cumberlatid 
Co-operative  Society y  52  L.  T.  144  (H.  L.)) ;  and  the  lessor 
is  estopped  from  denying  that  the  land  described  as  a  road 
is  such.  (Roberta  v.  Kdrr^  1  Taunt.  495 ;  Harding  v. 
Wilson,  2  B.  &  C.  96 ;  and  see  Cook  v.  Ingram,  94  L.  T. 
Jour.  581.) 

Where  the  demise  contains  no  apt  words  to  describe 
anything  beyond  the  premises,  and  the  lessor  is  the  owner 
of  property  adjoining  that  demised,  questions  sometimes 
arise  as  to  what  easements  over  the  property  retained  pass 
by  implication  of  law  under  the  demise. 

If  tne  property  is  so  situated  that  it  would  be  unusable 
unless  the  tenant  were  allowed  to  make  some  use  of  the  ad- 
joining  land  an  easement  of  necessity  arises.  The  most 
common  instance  is  a  way  of  necessity.  Thus  the  lessee  of 
a  landlocked  tenement  has,  of  necessity,  a  right  of  way 
suitable  to  the  business  for  which  the  lease  was  granted 
Corporation  of  London  v.  Biggs,  13  Ch.  D.  798 ;  49  L.  J., 
'  .  297;  Serffy.  Acton  Local  Board,  31  Ch.  D.  679 ;  65 
L.  J.,  Ch.  569)  over  other  property  which  belongs  to  the 
same  landlord.  {Oayford  v.  Moffatt,  L.  E.,  4  Ch.  133 ; 
Espleij  V.  Wilkes,  L.  E.,  7  Ex.  298  ;  41  L.  J.,  Ex.  241,/>«r 
Kelly,  C.  B. ;  Brown  v.  Akbaster,  37  Ch.  D.  490  ;  67  L.  J., 
Ch.  255,  per  Kay,  J.)  If  there  be  two  ways  equally  con- 
venient, the  right  of  election  is  in  the  landlord.  {Bolton 
V.  Bolton,  48  Li.  J.,  Ch.  467;  11  Ch.  D.  968 ;  Broicn  v. 
Alabaster,  supra,)  Having  once  defined  the  road  the  land- 
lord cannot  alter  it.     {Beacon  v.  South  Eastern  Bail.  Co., 

61  L.  T.  377.) 
It  is  a  maxim  of  law  that  a  grantor  may  not  derogate 

from  his  own  grant ;  in  other  words,  he  may  not  do  that 
which  will  destroy  or  render  less  effectual  that  which  he 
has  granted.  The  authorities  upon  the  application  of  this 
maxim  have  resulted  in  what  have  been  called  two  general 
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rules,  the  first  of  wHoh  is,  that,  on  the  grant  by  the  owner 
of  a  tenement,  of  part  of  that  tenement  as  it  is  then  used 
and  enjoyed,  there  will  pass  to  the  grantee  all  those  oon- 
tinuons  and  apparent  easements  (or  rather  quasi  easements), 
which  are  necessary  to  the  reasonable  enjoyment  of  the 
property  granted,  and  which  have  been,  and  are  at  the  time 
of  the  grant,  nsed  by  the  owner  of  the  entirety  for  the 
benefit  of  the  part  granted  ( Wheeldon  v.  Burrotcs,  12  Ch. 
D.  31 ;  48  L.  J .,  Ch.  853 ;  Bussell  v.  Watts,  10  App.  Cm. 
590  ;  55  L.  J.,  Ch.  158  ;  Watts  v.  Kelson,  L.  E.,  6  Ch.  174 ; 
Ford  V.  Metropolitan  Bail.  Co.,  17  Q.  B.  D.  12 ;  65  L.  J., 
Q.  B.  296),  but  restricted  in  duration  to  the  period  for 
which  the  grantor  had  power  to  grant  at  the  date  of  the 
instrument.  {Booth  v.  Akock,  42  L.  J.,  Ch.  557;  L.  E., 
8  Ch.  663.^ 

The  following  are  instances  of  continuous  quasi  ease- 
ments : — ^the  use  of  an  artificial  watercourse  ( Watts  v.  Kelson, 
L-  R,  6  Ch.  166  ;  40  L.  J.,  Ch.  126) ;  of  a  drain  {Pyer  v. 
Carter,  1  H.  &  N.  916 ;  26  L.  J.,  Ex.  258 ;  Hall  y.  Lund, 
1  H.  &  C.  676 ;  32  L.  J.,  Ex.  113) ;  of  a  coal  shoot  and 
waterpipes  [Hinchlijfe  v.  Kinnoul,  5  Bing.,  N.  C.  1) ;  of 
window  lights  and  the  like.  It  has  been  said  that  a  right 
of  way  is  not  a  continuous  easement  within  the  principle 
of  these  cases ;  but  whether  it  is  or  not,  when  there  is  a 
formed  road  over  the  alleged  servient  tenement  for  the 
apparent  use  of  the  dominant  tenement,  it  stands  on  the 
footing  of  continuous  and  apparent  easements.  {Brown  v. 
Alabaster,  37  Ch.  D.  490 ;  Thomas  v.  Owen,  20  Q.  B.  D. 
225  ;  57  L.  J.,  Q.  B.  198.) 

On  the  other  hand  there  is  no  implied  reservation  of  No  implied 
easements,  and  if  the  grantor  intend  to  reserve  any  right  reservation. 
over  the  tenement  granted,  it  is  his  duty  to  reserve  it 
expressly  in  the   grant.     {Wheeldon  v.  Burrows,  supra.) 
Prom  the  application  of  these  two  rules  it  follows  that,  in  Effect  of 
the  absence  of  any  express  provision  upon  the  point,  if  a  implication 
man,  possessed  of  a  piece  oi  land  and  a  house  adjoining,  ij^^ts?  ^ 
sell  the  house,  or  enter  into  a  binding  contract  to  sell  it,  so 
that  the  purchaser  becomes  equitable  owner  {Beddington  v. 
Atlee,  35  Ch.  D.  317;  56  L.  J.,  Ch.  655),  retaining  the 
land,  he  may  not  by  any  new  or  altered  erections  obstruct 
the  lights  of  the  house  sold  as  they  existed  at  the  time  of 
sale.     {Sicansborough  v.  Coventry,  9  Bing.  305  ;  Robinson 
V.  Grate,  21  W.  E.  569 ;  Myers  v.  Catterson,  43  Ch.  D. 
470;  59  L.  J.,  Oh.  315.)     If,  on  the  other  hand,  he  sell 
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the  land,  retaining  the  house,  the  purchaser  may  put  up 
what  erections  he  please,  although  by  so  doing  he  stop  up 
the  ancient  lights  of  the  vendor.  {Ellis  v.  Manchester 
Carriage  Co.,  2  0.  P.  D.  13 ;  25  W.  E.  229 ;  Curriers  Co. 
V.  Corhetty  2  Dr.  &  Sm.  360  ;  Wheeldon  v.  Burrows,  supra,) 
But  neither  of  these  rules  can  be  invoked  in  defence  of  an 
act  contrary  to  the  good  faith  of  a  particular  contract. 
{Russell  V.  JFatiSy  10  App.  Cas.  590 ;  65  L.  J.,  Ch.  158 ; 
53  L.  T.  876 ;  34  W.  E.  277.)  Therefore,  if  a  number 
of  persons  interested  in  several  pieces  of  land,  agree  to 
build  upon  them  in  a  particular  manner  so  as  to  accom- 
modate one  another,  one  of  them  cannot  afterwards  build 
so  as  to  obstruct  his  neighbour's  light.  {lb.)  In  any  case 
a  subsequent  purchaser  from,  or  other  person  claiming 
Tmder,  the  vendor,  is  in  the  same  position  as  the  vendor. 
A  lease  is  a  sale  joro  tan  to  {Shep/ieardY.  Beetham,  46  L.  J., 
Ch.  763 ;  25  W.  E.  764),  and  therefore  the  same  prin- 
ciples apply  upon  the  letting  as  upon  the  sale  of  two 
adjoining  premises,  the  lessee  prior  in  date  having  the 
same  rights  as  a  purchaser  prior  in  date.  Thus  a  lessor 
having  granted  a  lease  to  A.,  neither  he  nor  his  subsequent 
lessee  of  adjoining  premises  may  by  alteration  obstruct  the 
lights  existing  at  the  time  of  demise.  {Reviere  v.  Botcer, 
Ey.  &  M.  24 ;  Coutts  v.  Oorham,  Moo.  &  M.  396.)  On 
the  other  hand,  the  first  lessee  will  be  entitled  to  make 
alterations  in  his  premises  notwithstanding  that  by  so 
doing  he  may  interfere  with  the  lights  of  adjoining  pre- 
mises, subsequently  let  to  another  tenant.  {Warner  v. 
McBryde,  36  L.  T.  360 ;  and  see  Master  v.  Hansard,  46 
L.  J.,  Ch.  505 ;  4  Ch.  D.  718.) 

The  same  rules  that  apply  to  lights  apply  to  other  ease- 
ments, such  as  the  right  to  adjacent  and  subjacent  support. 
{Rigby  V.  Bennett,  21  Ch.  D.  559  ;  31  W.  E.  222 ;  Mundy 
V.  Duke  of  Rutland,  23  Ch.  D.  81 ;  31  W.  E.  510.) 

To  the  rule  that  there  is  no  implied  reservation  of  ease- 
ments there  are  the  following  exceptions — 

(1)  In  the  case  of  mutual  easements,  as  where  the  owner 
of  two  houses  which  mutually  support  each  other,  grants 
one,  there  is  an  implied  grant  and  reservation  of  a  similar 
easement  of  support.  {Russell  v.  Watts,  25  Ch.  D.  569, 
573 ;  32  W.  E.  621,  per  Cotton,  L.  J. ;  Shubrook  v. 
Tuffnell,  46  L.  T.  886.)  ^ 

(2)  In  the  case  of  continuous  easements  of  necessity  exist- 
ing at  the  time  of  the  grant,  such  as  a  way  of  necessity.  {lb.) 
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(3)  When  tlie  conveyances  or  leases  of  adjoining  portions  Rule  in  case 
of  a  snb-divided  property  are  ootemporaneous,  each  portion  ®*  oote™- 
takee  the  benefit  and  burden  of  qua^i  easements  existing  at  ^^S^ons. 
the  time  of  Beveranoe  (Alien  v.  Taylor^  60  L.  J.,  Ch.  179 ; 
It)  Ch.  D.  355  ;  Barnes  v.  Loach,  14  Q.  B.  D.  494 ;  48 
L.  J.,  a  B.  756  ;  PhillipB  V.  Low,  [1892]  1  Ch.  47),  but 
only  of  such  as  then  have  a  complete  existence.     ( Watson 
V.  TrougJUoUf  48  L.  T.  6C9 ;  but  see  Conipton  v.  Rwkardsy 
1  Price,  27.)     To  be  cotemporaneous  it  is  not  necessary 
that  the  assurances  should  be  executed  at  the  same  time ; 
but  two  sales  cannot  be  considered  cotemporaneous  where 
there  is  an  interval  of  thirteen  months,  though  they  are 
parts  of  one  general  building  scheme.     {Rigby  v.  Bennett, 
21  Ch.  D.  659;  31  W.  E.  222.) 

(4)  Where  the  original  lessee  of  a  part  of  adjoining 
premises  knows  of  the  intention  of  the  lessor  to  use  the 
other  part  of  the  premises  for  a  particular  purpose,  which 
involves  an  implied  reservation  of  easements,  the  lessee 
cannot  assert  any  implied  obligation  on  the  part  of  the 
lessor  to  refrain  from  using  the  lands  retained  in  the  mode 
contemplated,  though  it  interfere  with  the  full  enjoyment 
of  the  land  leased.  {Birmingham,  Sfc.  Banking  Co.  v.  Boss, 
38  Ch.  D.  296;  67  L.  J.,  Ch.  601;  Bailey  v.  Icke,  64 
L.  T.  789 ;  Corbett  v.  Jonas,  67  L.  T.  191.) 

Except  in  the  case  of  light,  a  tenant  cannot,  as  against  No  rigrhts 
his  landlord,  acquire  an  easement  by  prescription  in  or  acquued  by 
over  land  belonging  to  his  landlord ;  so  that  a  tenant  of  hi  land  of'^ 
one  close  does  not  by  user  acquire  an  easement  over  another  landlord. 
close  belonging  to  the  same  landlord.     {Oayford  v.  Moffatt, 
K  R.,  4  Ch.  133 ;    Outram  v.  Maude,  17  Ch.  D.  391 ;   50 
K  J.,  Ch.  783;    Bayley  v.  Great  Western  Rail.  Co,,  61 
K  T.  339 ;   26  Ch.  D.  434.)     Nor,  in  the  case  of  two 
lessees  holding  under  the  same  landlord,  can  the  one  acquire 
an  easement  by  prescription  as  against  the  other ;  though 
in  the  case  of  Daniel  v.  Anderson  (31  L.  J.,  Ch.  610 ;  10 
W.  R.  366)  the  contrary  was  suggested. 

The  easement  of  unobstructed  light,  however,  stands  upon  Except  aocess 
a  different  footing  to  other  easements.  The  3rd  section  °*  ^i^^- 
of  the  Prescription  Act  (2  &  3  Will.  4,  c.  71)  provides  that 
when  the  access  and  use  of  light  to  and  for  any  building 
shall  have  been  actually  enjoyed  for  twenty  years  without 
interruption  "  the  right  thereto  shall  be  deemed  absolute 
and  indefeasible."     Under  this  section  a  lessee  by  twenty 
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_  ^  _  ,  aoqinTM  a  right  to  iho 

lane  aM  vkIt  a>  nii— t  s  tensnt  ander  the  same  land- 
jibtL  'mc  t^  as  Tg"™4*  the  landlord  himself,  (l^^wen  v. 
i'^.J«»i.  :i  C.  R-  X.  S.  449;  30  U  J.,  C.  P.  356; 
jrnv*"Z  T.  r-sKi-^.  37  Ch.  D.  56;  57  L.  J.,  CL  72; 
.Ma-w  r.  J«f  Pi^w,  56  L.  J^  Qi.  344 ;  Eobttm  t.  Edtcardti, 

A  WBR  »  cfiea  vade  sohject  to  certain  express  ex- 
^cd  muTatioas  in  broDr  of  the  landlord.  An 
L  B  a  icgtriedon  bT  which  the  landlord  retains  to 
z  a  |an  of  the  paroelfl  which  woold  otherwise  pass 
M  _iK  Ti^»iiT'  aads  the  gcsknal  tenna  of  the  description ; 
a  HamaaoH  »  a  creation  in  the  landlord's  &TOur  of  eome- 
^znE  w<  pan  <rf  the  pazcela,  bat  issoing  oat  of  them,  as  a 

TW  ^Mct  iHpntant  esaentials  of  an  exception  are  that 
s  Abbj^  be  in  &Toar  of  the  landlord,  and  not  of  a 
■nm^fr;  that  it  dicmld  be  part  onlj  of  the  intiperty,  and 
■ec  tae  preata^  P**^  "^^  ^^^  it  ehoold  be  of  a  particQiar 
t&ag  oat  of  paopccty  ocmprised  in  general  words  or  undw 
a  ^caaal  il>niiiiiiiliiiii,  and  mast  not  be  of  any  of  the 
■■nint.  vbich  ban  in  ejcpnes  terms  been  demised,  "niere- 
Ine.  ia  a  d^nise  of  a  house  and  shops,  excepting  the  iAiojIl;  ^ 
€*  of  catuB  tenanmts,  eioepting  a  moiety ;  or  of  twent?"' 
aem  of  bud,  exeepting  tesi  acre?  ;  in  each  <p'-  <he  eswp- 
ta(B  k  bad-  (Sa^  Toach.  7t' :  Cooper 
App-  Ck-  "2^6.)  And  though  f^arot'ls  are  gra 
iB^E, an  exee|itxH)  which  tcDil?  to  frustrate, 
Bot  be  maintained.  (2  Piatt  on  Leas 
exc^ition  operates  immediately,  niid  the 
■0*  pass  to  the  grantee.      ( C'/'j^er  v.  S 

liie  most  osoal  exceptions  are  of 
Mines  and  minaals. 

The  nJe  of  oonstmction  as  to  whi 
e^reption  is  the  same  as  in  the  case  oj 
and,  th»«fore,  an  exception  of  "  all 
Bofl  interrening  between  the  trees 
521;   ffiitJier  t.   Pasiotr,  Cro.  Jt 
225) ;  so  of  "  all  underwoods  "  (Lei, 
622) ;  bat  by  an  exception  of  "  timl 
the  sofl  they  occupy  will  he  inclui' 
fHprw  ;  Co.  litt  4  b.)     "  Wood 
imdode  fruit  trees  ( Wt/ndhatn  v. 
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"  timber  trees  and  other  trees,  bat  not  the  annual  fruit 
thereof,"  doee  not  indnde  api^e  trees.  (Sullen  v.  Denning, 
5B.  4C.  842.) 

An  exception  of  "mines  and  minerals"  includes  enrj 
mbstanoe  which  can  be  got  from  ondemeath  the  surface  of 
the  earth  for  the  porpose  of  profit,  unless  there  be  some- 
thing in  the  context  or  the  nature  of  the  transaction  to 
induce  the  Court  to  give  it  a  more  limited  meaning. 
{Hext  y.  Gill,  L.  R.,  7  Oh.  699 ;  41  L.  J.,  Ch.  761 ;  Tucker 
T.  Linger,  21  Ch.  D.  18;  8  App.  Caa.  308;  51  L.  J.,  Ch. 
713;  52  L.  J.  C!i.  941;  Eur/  of  JvrMU  \.  Gimdiam  of 
Xealh  Unioii,  22  Q.  B.  I),  a-ij ;  2Inil<ind  Hail.  Co.  v. 
BobtMon,  1.5  App.  Ca.  19;  59  L.  J.  Ch.  442),  that  is, 
everjthing  except  the  mere  surface  which  is  used  for  agri- 
cultural purposes  (Midland  Sail.  Co.  v.  Checklci/,  L.  11.,  4 
Eq.  19;  Midland  Hail.  Co.  v.  Ilinincliirood  Brik;  i^-c.  Co., 
20  Ch.  D.  556;  51  L.  J.  Ch.  77S).  but  subject  to  the 
obligation  to  leave  support  to  the  surface  in  working  the 
minerals.    (Baris  v.  Treharne,  6  App.  Cu  '"  '"  "" 
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years'  uninterrupted  enjoyment,  aoquires  a  right  to  the 
light,  not  only  as  against  a  tenant  under  the  same  land- 
lord, but  also  as  agamst  the  landlord  himself.  {Fretcen  v. 
Phillipsy  11  0.  B.,  N.  S.  449;  30  L.  J.,  0.  P.  366; 
Mitchell  V.  CantriU,  37  Ch.  D.  66 ;  67  L.  J.,  CL  72 ; 
HaiiHs  V.  De  Pinna^  66  L.  J.,  Ch.  344 ;  Robaon  v.  Edwardes^ 
68  L.  T.  196.) 
ExeeptioM  A  demise  is  often  made  subject  to  certain  express  ex« 

and  reurva-      ooptions  and  reservations  in  favour  of  the  landlord.    An 
**^'  exception  is  a  restriction  by  which  the  landlord  retains  to 

himself  a  part  of  the  parcels  which  would  otherwise  pass 
to  the  tenant  under  the  general  terms  of  the  description ; 
a  reservation  is  a  creation  in  the  landlord's  favour  of  some- 
thing not  part  of  the  parcels,  but  issuing  out  of  them,  as  a 
rent  or  services. 

The  most  important  essentials  of  an  exception  are  that 
it  should  be  in  favour  of  the  landlord,  and  not  of  a 
stranger ;  that  it  should  be  part  only  of  the  property,  and 
not  the  greater  part,  and  that  it  should  be  of  a  particular 
thing  out  of  property  comprised  in  general  words  or  under 
a  general  denomination,  and  must  not  be  of  any  of  the 
matters  which  have  in  express  terms  been  demised.  There- 
fore, in  a  demise  of  a  house  and  shops,  excepting  the  shops ; 
or  of  certain  tenements,  excepting  a  moiety ;  or  of  twenty 
acres  of  land,  excepting  ten  acres ;  in  each  case  the  excep- 
tion is  bad.  (Shep.  Touch.  79;  Cooper  v.  Stuart^  14 
App.  Ca.  286.)  And  though  parcels  are  granted  in  general 
terms,  an  exception  which  tends  to  frustrate  the  grant  can- 
not be  maintained.  (2  Piatt  on  Leases,  37.)  A  valid 
exception  operates  immediately,  and  the  subject  of  it  does 
not  pass  to  the  grantee.     (Cooper  v.  Stuarty  supra,) 

The  most  usual  exceptions  are  of  woods,  timber  trees, 
mines  and  minerals. 

The  rule  of  construction  as  to  what  is  included  in  an 
exception  is  the  same  as  in  the  case  of  the  thing  demised ; 
and,  therefore,  an  exception  of  "  all  woods "  includes  the 
soil  intervening  between  the  trees  {Ive  v.  Sama^  Cro.  Eliz. 
621;  Whistler  v.  Paslowy  Cro.  Jac.  487;  6  Dav.  Conv. 
226) ;  so  of  "  all  underwoods  "  {Legh  v.  Heald,  1  B.  &  Ad. 
622) ;  but  by  an  exception  of  "  timber  trees,"  nothing  but 
the  soil  they  occupy  will  be  included.  ( Whistler  v.  Pasloic^ 
supra ;  Co.  Litt.  4  b.)  "  Wood  and  underwood  "  does  not 
include  fruit  trees  {Wyndham  v.  Wat/j  4  Taunt.  316) ;  and 
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**  timber  trees  and  other  trees,  but  not  the  annual  fruit 
thereof,"  does  not  include  apple  trees.  (Bullen  y.  Denning j 
5B.  AC.  842.) 

An  exoeption  of  "  mines  and  minerals "  includes  every 
substance  which  can  be  got  from  underneath  the  surface  of 
the  earth  for  the  purpose  of  profit,  unless  there  be  some- 
thing in  the  context  or  the  nature  of  the  transaction  to 
induce  the  Court  to  give  it  a  more  limited  meaning. 
(Hext  V.  Gill,  L.  K,  7  Ch.  699 ;  41  L.  J.,  Ch.  761 ;  Tucker 
V-  Linger,  21  Ch.  D.  18 ;  8  App.  Cas.  308 ;  51  L.  J.,  Ch. 
713 ;  62  L.  J.  Ch.  941 ;  Earl  of  Jersey  v.  Guardians  of 
Neath  Union,  22  Q.  B.  D.  555;  Midland  Rail  Co.  v. 
Robimon,  16  App.  Ca.  19;  59  L.  J.  Ch.  442),  that  is, 
eyeiything  except  the  mere  surface  which  is  used  for  agri- 
cultural purposes  {Midland  Rail.  Co.  v.  Checkley,  L.  H.,  4 
Eq.  19 ;  Midland  Rail.  Co.  v.  Haunchicood  Brick,  Sfc.  Co., 
20  Ch.  D.  656;  51  L.  J.  Ch.  778),  but  subject  to  the 
obligation  to  leave  support  to  the  surface  in  working  the 
minerals.  {Davis  v.  Trehame,  6  App.  Cas.  460 ;  29  W.  R. 
869 ;  Love  v.  BeU,  9  App.  Cas.  286 ;  53  L.  J.,  Q.  B.  257 ; 
Mundy  v.  Duke  of  Rutland,  23  Ch.  D.  81 ;  Robinson  v.  Milne, 
63  K  J.,  Ch.  1070.) 

When  anything  is  excepted,  all  things  depending  on  it 
and  necessary  for  the  obtaining  it  are  excepted  also ;  as, 
for  example,  the  right  to  go  on  the  land  to  cut  the  trees 
excepted,  or  to  sink  shafts  to  get  the  minerals.  (Shep. 
Touch.  100 ;  Cardigan  v.  Armitage,  2  B.  &  C.  207 ;  Proud 
V.  Bates,  34  L.  J.  Ch.  406.) 

Exceptions,  so  called,  but  not  satisfying  the  strict  re- 
quirements of  an  exception,  are  sometimes  supported  upon 
the  equitable  ground  of  giving  effect  to  the  intention  of  the 
parties.  Thus,  where  there  was  an  agreement  to  let  a 
farm,  except  thirty-seven  acres,  not  specifying  which,  and 
the  tenant  took  possession,  but  before  the  lease  was  granted 
disputes  arose  respecting  the  land  to  be  excepted,  it  was 
held  a  good  exception,  and  that  as  the  lease  had  not  been 
executed,  the  landlord  had  the  right  to  select,  but  that  if  it 
had  been  executed,  the  tenant  would  have  had  the  right  to 
select  the  land  to  be  excepted.  {Jenkins  y.  Gh-een,  27  Beav. 
437 ;  28  L.  J.,  Ch.  817 ;  but  see  Pearce  v.  TFatts,  23  W. 
E.  771.) 

The  terms  "reservation"  and  "exception"  are  often 
used  in  respect  of  that  which  is  neither.  This  frequently 
occurs  in  respect  of  rights  of  way  and  other  easements,  and 
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rights  of  shooting,  fishing,  and  other  privileges.  When 
the  landlord  purports  to  "  except "  or  **  reserve  "  to  himself 
an  easement,  it  is  in  f aot  a  re-grant  from  the  tenant  of  such 
easement.  {Durham  Rail.  Co,  v.  Walker y  2  Q.  B.  940 ;  11 
L.  J.,  Ex.  442.)  And  so  the  "  reservation  "  to  the  land- 
lord of  the  right  of  sporting,  hunting,  fowling,  or  fishing 
is  a  re-grant  by  the  tenant  of  a  privilege  in  the  nature  of  a 
profit  d  prendre.  ( Wickham  v.  Hawker,  7  M.  &  W.  63 ; 
Doe  V.  Lock,  2  A.  &  E.  743 ;  Bird  v.  Higgimon,  6  A.  &  E. 
824 ;  Ewart  v.  Graham,  29  L.  J.,  Ex.  88 ;  Rogers  v.  St. 
German^  Union,  36  L.  T.  332.)  As  these  grants  can  only- 
he  effectual  when  by  deed  (see  Adams  v.  Clutterbuck,  10 
Q.  B.  D.  403;  52  L.  J.,  Q.  B.  607),  a  "reservation" 
of  an  easement  or  of  the  right  of  sporting  must  be  in  a 
lease  under  seal  which  is  executed  by  the  tenant.  {Durham 
Rail.  Co.  V.  Walker,  supi^a.)  Provided,  however,  the  lease 
be  by  deed  and  executed  by  the  tenant,  it  is  immaterial 
that  what  is  a  re-grant  is  caUed  an  exception  or  a  reserva- 
tion. {Graham  v.  Ewart,  11  Ex.  326 ;  25  L.  J.,  Ex.  42.) 
In  Houston  v.  Marquis  of  Sligo  (52  L.  T.  870 ;  55  L.  T. 
614),  the  parcels  in  the  lease  were  followed  by  words 
"excepting  and  reserving  out  of  this  demise"  the  timber 
and  minerals,  "  and  also  by  way  of  grant  and  not  of  re- 
servation "  the  exclusive  right  to  take  and  kill  game :  the 
latter  words  were  held  to  be  part  of  the  reservation  and 
not  of  the  grant,  and  were  construed  ba  "  and  reserving  by 
way  of  grant  and  not  of  reservation." 

It  would  appear  that  the  rights  conferred  by  a  reserva- 
tion endure  no  longer  than  the  lease,  and  are  extinguished 
when,  by  the  purchase  of  the  reversion,  the  term  becomes 
merged.  [Lord  Dynevor  v.  Tennant,  I'd  App.  Ca.  279  ;  67 
L.  J.,  Ch.  1078.) 

A  reservation  of  a  free  passage  of  "  water  and  soil"  was 
held  to  mean  only  water  in  its  natural  condition,  and  such 
matters  as  are  the  result  of  the  ordinary  use  of  land  for  the 
purposes  of  habitation,  and  not  to  include  refuse  from  a 
manufactory.  {Chadu;ick  v.  Marsden,  L.  E.,  2  Ex.  285; 
36  L.  J.,  Ex.  177.) 
Parol  reser-  It  seems  that  for  the  purposes  of  the  G-ame  Aot  (1  &  2 
limo^^*  Will.  4,  c.  32,  s.  8),  there  may,  in  a  parol  demise,  be  a 
parol  "reservation"  of  the  game.  {Reg.  v.  Thurlstone,  28 
L.  J.,  M.  0.  106  ;  Jones  v.  Williams,  46  L.  J.,  M.  C.  270 ; 
36  L.  T.  559 ;  Coleman  v.  Bathurst,  L.  It.,  6  Q.  B.  366  ; 
40  L.  J.,  M.  G.  131.)    An  agreement  by  the  tenant  not  to 


game. 
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destroy  but  to  preserve  game,  does  not  operate  either  waj, 
and  the  right  of  sporting  remains  during  the  tenancy  in 
abeyance.     {Coleman  v.  Bathurst^  supra,) 

By  the  Ground  Ghame  Act,  1880  (43  &  44  Vict.  c.  47),  Ground  Game 
the  power  of  the  landlord  to  reserve  "ground  game  "  (de-  ^^i  ^880. 
fined  by  sect.  8  to  mean  hares  and  rabbits — though  rabbits 
are  not  "game"  within  the  Game  Act,  Spicer  v,  Barnard^ 
28  L.  J.,  M.  C.  176 ;  1  E.  &   E.    874)— is  restricted. 
{Infra^  Chap.  V.,  sect.  9.) 

A  lease  must  show  with  certainty  the  commencement  The  habendum, 
and  duration  of  the  term.     This  is  done  in  formal  leases 
by  the  habendum. 

Leases  may  be  made  to  commence  either  presently  or  at  Leases  com- 
a  future  date,  as,  at  Michaelmas  next,  or,  ten  years  after,  mence  from 
or,  after  the  death  of  A.  B.     The  date  from  which  to  J,^^^; 
compute  the  term  may  be  a  past  day,  as  in  a  lease  dated  past  date, 
the  19th  of  July,  1861,  "  to  hold  from  the  25th  of  De- 
cember,  1849,  for  the  term  of  fourteen  years,"  the  term 
runs  from  the  latter  date  {Bird  v.  Baker ^  28  L.  J.,  Q,.  B.  7 ; 
1  E.  &  E.  12) ;  and  it  is  only  the  same  as  saying  that  it 
is  a  term  for  so  much  as  is  now  to  come  of  a  period  of 
fourteen  years  from  the  25th  of  December,  1849.     {Cooper 
V.  Rchinson^  10  M.  &  W.  694.)     But  as  this  is  only  a 
method  of  estimating  the  duration  of  the  term,  no  interest 
passes  under  it  until,  and  then  only  from,  the  date  of  the 
lease;  nor  is  the  tenant  liable  in  respect  of  breaches  of 
covenant  before  that  date.     {Shaw  v.  Kay^  1  Ex.  412 ;  17 
L.  J.,  Ex.  17 ;  Jervis  v.  Tomkhison^  26  L.  J.,  Ex.  41 ;  1  H. 
&  N.  195.) 

If  the  date  of  commencement  be  named  either  in  terms  Meaning  of 
or  by  reference  to  the  date  of  the  instrument,  and  that  is  "from"  a 
a  sensible  date,  it  will  commence  accordingly.     A  lease  fi^^®^^*®- 
"  from''  a  given  date,  as  "  from  the  25th  of  March,'*  or 
"  from  the  date  hereof,"  is  generally  considered  exclusive 
of  the  day  mentioned  (Co.  litt.  46  b ;  Ackland  v.  Lutley^ 
9  A.  &  E.  879  ;   Wilkinson  v.  Gaston,  9  Q.  B.  137 ;  Isaacs 
V.  Royallnsurance  Co.,  t59  L.  J.,  Ex.  189),  though  it  may 
be  construed  either  as  exclusive  or  inclusive,  according  to 
the  context  and  apparent  intention  of  the  parties.     {Pugh 
V.  Duke  of  Leeds,  Cowp.  714.)     The  words  **  from  the  day 
of  the  date"  and  "  from  henceforth"  mean  the  same  thing. 
{Llewelyn  v.  Williams,  Oro.  Jac.  258.) 

If  no  date  be  named  for  its  commencement,  and  the  Commence, 
lease  is  by  deed^  or  is  a  present  demise,  its  commencement  "vir^®^  ^o  ^^> 
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in  case  of  a  dates  from  the  delivery  of  the  deed  (Co.  litt.  46  b),  or 
deed,  or  pre-  (Jate  of  the  instniment  {Doe  v.  Benjamin^  9  A.  &  E.  644 ; 
emiae,  p^rneas  V.  Bond^  4  Times  L.  E.  457),  as  the  case  may  be. 
If  on  a  giyen  day  A.  agrees  to  let,  and  B.  agrees  to  take, 
a  house,  and  that  operates  as  a  lease  or  present  demise  at 
law,  then,  of  course,  the  words  being  in  the  present  tense, 
they  relate  to  the  date  of  the  instrument,  and  the  term 
commences  from  that  date.  (Per  Jessel,  M.  B.,  Marshall 
V.  Bei^ridge,  51  L.  J.,  Ch.  329 ;  19  Ch.  D.  233.)  And  so 
if  the  lease  is  to  hold  "  from  the  making  hereof,"  or  "  from 
henceforth,"  or  from  any  date  to  be  ascertained  by  re- 
lation to  the  time  when  the  lease  is  to  commence  to  ope- 
rate, in  each  case  the  reference  must  be  taken  to  be  to  the 
delivery ;  for  a  deed  has  no  operation  imtil  delivery.  (Co. 
litt.  46  b.)  Thus,  where  a  lease  was  dated  the  25th  day 
of  March,  1783,  but  was  not  executed  until  some  time 
after,  and  the  habendum  was  '^  from  the  25th  of  March 
now  last  past,"  this  was  held  to  mean  the  25th  of  March 
(1783)  preceding  the  execution,  and  not  the  one  (1782) 
preceding  the  date  of  the  lease.  {Steele  v.  Mart^  4  B.  &  C. 
279.)  Where  the  deed  has  no  date,  or  an  impossible  date, 
a  lease  expressed  to  be  from  the  "  date"  commences  from 
the  delivery;  but  if  the  lease  have  a  sensible  date,  the 
word  *'  date"  means  the  actual  date  of  the  lease,  and  not 
of  the  delivery.  {Styles  v.  Wardle,  4  B.  &  C.  908 ;  Doe 
V.  Ulph,  13  Q.  B.  204 ;  ante,  p.  76.) 

The  Court  may,  however,  gather  from  the  instrument 
itself  {Sandill  v.  Franklin,  L.  K.,  10  C.  P.  377 ;  44  L.  J., 
C.  P.  216),  or  from  parol  evidence  {Davis  v.  Jones,  25  L.  J., 
C.  P.  91 ;  17  C.  B.  625),  that  the  tenancy  was  to  com- 
mence from  some  other  date  than  that  of  the  instrument. 
Thus,  where  an  agreement  for  a  tenancy  was  dated  the 
20th  of  December  (on  which  day  the  tenant  entered),  and 
the  rent  was  only  reserved  from  Christmas  Day, — that  is, 
the  first  payment  was  to  be  made  on  the  25th  of  March, — 
it  was  held  that  the  tenancy  commenced  at  Christmas. 
{Sandill  v.  Franklin,  supra.) 
in  case  of  a  If  no  date  be  mentioned,  and  the  letting  is  by  parol,  or 

parol  lettiDg,  \yy  ^n  instrument  which  does  not  operate  as  a  present 
from  entry.  ^^^^  {Marshall  Y.  Bet^ridge,  19  Ch.  D.  233;  51  L.  J., 
Ch.  329),  the  tenancy  will  commence  from  the  day  of 
entry.  {Kemp  v.  Derrett,  3  Camp.  510 ;  Doe  v.  Matthews, 
11  C.  B.  675.)  But  where  a  tenant,  having  entered  in  the 
middle  of  a  quarter,  paid  rent  for  that  half  quarter  on  the 
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next  quarter  day,  and  from  that  time  paid  rent  from 
quarter  to  quarter,  it  was  held  that  his  tenancy  oommenoed 
on  the  quarter  day  succeeding  his  entry.  {Doe  v.  Stapleton^ 
3  C.  &  P.  275 ;  Doe  y.  Johnson,  b  Esp.  10 ;  Doe  y,  Qraftony 
18  Q.  B.  496 ;  21  L.  J.,  Q.  B.  276.) 

It  is  said  that  a  lease  from  a  date  which  is  not  impos- 
Bihle  but  is  uncertain — as  from  the  20th  day  of  November, 
not  saying  in  what  year,  is  bad.  {Anon.y  1  Mod.  180.) 
But  it  is  submitted  that  this  would  not  now  be  so  held, 
and  that  the  term  would  commence  from  the  delivery  of 
the  deed,  as  in  the  case  of  a  lease  having  no  date  or  an 
impossible  one.     {Anon,,  Leon.  227 :  2  Pratt,  65.) 

The  day  of  commencement  need  not  be  expressly  stated; 
it  may  be  fixed  by  reference  to  a  contingency  which  must 
happen,  though  the  time  of  happening  is  uncertain.  (Shep. 
Touch,  273.) 

The  duration  of  the  term  must  be  rendered  certain,  either  Duration  of 
by  express  limitation  or  by  reference  to  some  collateral  term  miwt  be 
date,  which  may  with  equal  certainty  measure  the  continu- 
ance of  it,  otherwise  it  is  void.  (Bac.  Ab.  "  Leases  "  (L.  3) .) 
Thus,  where  B.  agreed  to  take  certain  premises,  paying 
sums  varying  in  amount  up  to  a  certain  date,  and  after  that 
date  a  rent  of  9/.  until  the  end  of  the  lease,  and  no  mention 
was  made  of  the  period  of  duration  of  the  lease,  it  was  held 
a  good  demise  up  to  the  time  previous  to  the  commence- 
ment of  the  rent  of  9/.  {Gwynne  v.  Mainstone,  3  C.  &  P. 
302.)  A  lease  to  A.  B.  "during  the  minority  of  J.  S."  is 
good,  and  if  J.  S.  die  before  majority  the  lease  is  deter- 
mined. And  equally  good  is  a  lease  for  twenty-one  years, 
if  the  coverture  between  A.  and  B.  shall  so  long  continue,  or 
if  J.  S.  shall  so  long  continue  parson  of  Dale  (Bac.  Ab. 
"  Leases  "  (L.  3),)  or  if  the  tenant  shall  so  long  continue  to 
live  in  the  house.  {Doe  v.  Clarke,  8  East,  185.)  If  a  man 
make  a  lease  for  so  many  years  as  A.  shall  live,  no  certain 
number  being  named,  the  lease  as  for  a  term  will  be  void. 
(Shep.  Touch.  275.)  A  lease  to  two  for  years,  if  they  so 
long  live,  will  determine  by  the  death  of  one  of  them,  but 
not  if  the  contingency  be,  if  they  or  either  of  them  so  long 
live.  {Daniel  v.  Waddington,  1  Roll.  R.  309 ;  Vauux^a  case, 
Cro.  Eliz.  269.) 

A  lease  for  years,  not  saying  how  many,  is  a  lease  for 
two  years ;  because  for  more  there  is  no  certainty ;  for  less 
no  sense  in  the  words.  (Bac.  Ab.  "Leases'*  (L.  3).)  A 
demise  for  one  year,  and  so  on  from  year  to  year,  is 
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a  lease  for  two  years  certain.     {Doe  v.  Oreen^  9  A.  &  E. 

668.) 

Indefinite  If  a  grantor  by  deed  grant  hereditaments  to  A.  B. 

S^^nt  by  f^V^y^  and  express  or  liimt  no  estate,  the  lessee  or  grantee 

landlord  not     nas  an  estate  for  life.     (Co.  Litt.  42  a ;  2  Bl.  Com.  121.) 

to  give  notice  go  if  premises  are  let  by  parol  in  terms  which,  if  they 

^^ '  stood  alone,  would  create  a  tenancy  from  year  to  year, 

with  an  agreement  not  under  seal  that  the  landlord  will 

not  give  notice  to  quit  or  turn  out  the  tenant  so  long  as  he 

pays  the  rent,  or  conforms  to  some  other  stipulation,  the 

tenant  is  entitled  in  equity  (and,  under  the  authority  of 

TFakh  V.  Lomdaky  21  Ch.  t).  9,  at  law)  to  a  lease  for  his 

life  if  the  landlord  has  an  estate  sufficient  to  enable  him  to 

grant  such  a  lease ;  but  if  the  landlord  is  himself  a  termor 

and  unable  to  grant  a  lease  for  the  tenant's  life,  then  to  a 

lease  for  the  residue  of  the  term  less  one  day,  if  the  tenant 

should  so  long  live.     {Kusel  v.  Watson,  11  Oh.  D.  129 ;  48 

L.  J.,  Ch.  41^;  27  W.  E.  714;  JRe  King's  Leaseholds,  21 

W.  E.  881 ;  L.  E.  16  Eq.  521.) 

If,  however,  an  express  tenancy  from  year  to  year  or 
from  week  to  week  is  created,  then  a  proviso  that  the  land- 
lord shall  not  determine  it  by  notice  to  quit,  is  rejected  as 
being  repugnant  to  the  estate  created.  {Doe  v.  Brotvne,  8 
Ea^t,  165 ;  Wood  v.  Beard,  2  Ex.  D.  30 ;  46  L.  J.,  Q.  B. 
100 ;  Cheshire  Lifies  Committee  v.  Letm,  50  L.  J.,  C.  P. 
121 ;  44  L.  T.  293.) 
Option  to  A  lease  for  a  given  period,  determinable  earlier  at  the 

determme  at  option  of  the  parties,  e,  g,y  a  lease  for  twenty-one  years, 
S;n  of  term"  determinable  at  the  end  of  seven  or  fourteen  years,  is  good. 
{Ferguson  v.  Cornish,  2  Burr.  1032;  3  T.  E.  463,  n; 
Ooodnght  v.  Richardson,  3  T.  E.  462.)  The  power  to 
determine  should  be  accurately  reserved  in  the  case  of  the 
tenant  to  him  and  his  personal  representatives,  and  in  the 
case  of  the  landlord  to  him  and  his  real  or  personal  repre- 
sentatives, according  as  his  reversion  is  a  fee  simple  or 
term.  (6  Dav.  Conv.  341.)  Though,  even  if  it  be  inac- 
curately reserved,  it  will  run  with  the  land  both  as  to  the 
reversion  and  the  term  {Roe  v.  Hay  ley,  infra),  so  that  where 
the  power  was  reserved  to  either  party,  or  his  executors 
or  administrators,  it  was  held  to  be  exerciseable  by  the  de- 
visee of  the  reversion  of  a  fee  simple  lessor.  {lb.)  Where  the 
option  is  given  to  each  party,  either,  or  his  representatives, 
may  determine  it  at  one  of  the  stated  periods.  {Goodnght 
V.  Mark,  4  M.  &  S.  30 ;  Roe  v,  Eayley,  12  East,  464 ; 
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Bird  V.  Baker,  1  E.  &  E.  12 ;  28  L.  J.,  Q.  B.  7.)  If  the 
lease  be  silent  as  to  who  is  to  have  the  option,  the  lessee 
alone  has  it  {Dann  v.  Spurrier^  3  B.  &  P.  399 ;  Price  v. 
Di/eTy  17  Ves.  356 ;  Doe  v.  Bixoriy  9  East,  15) ;  and  this, 
notwithstanding  the  lessor  supposed  he  had  the  same 
option.  {Powell  v.  Smith,  L.  !R.,  14  Eq.  85 ;  41  L.  J., 
Ch.  734.)  But  a  lease  for  twenty-one  years, "  determinable 
neyerthdess  in  seven  or  fourteen  years,  if  the  parties  shall 
so  think  fit/'  is  determinable  only  by  both.  {Powell  v. 
Franter,  3  H.  &  C.  458 ;  34  L.  J.,  Ex.  6.)  A  stipulation 
that  if  either  party  should  die  before  the  end  of  the  term 
his  representatives  might  determine  the  lease  was  held  not 
to  enable  the  surviving  party  to  determine  it.  {Legg  v. 
Benion,  Willes,  43.)  A  demise  for  three  years  "  deter- 
minable on  a  six  months'  previous  notice  to  quit  by  either 
lessor  or  lessee,  otherwise  to  continue  from  yesu*  to  year 
until  the  term  shall  cease  by  notice  to  quit  at  the  usual 
time,"  was  held  to  be  a  demise  for  three  years,  and  not 
determinable  sooner  than  by  a  six  months'  notice,  ending 
with  the  third  year.  {Jones  v.  Nixon,  31  L.  J.,  Ex.  506 ; 
1  H.  &  C.  48.) 

The  proviso  usually  makes  the  payment  of  rent,  and 
performance  of  the  covenants,  a  condition  precedent  to 
the  tenant's  right  to  determine  the  lease,  and  in  that  case 
he  cannot  take  advantage  of  the  proviso,  unless  he  has 
done  everything  it  requires  him  to  do.  {Porter  v.  Shep- 
hard,  6  T.  E.  665 ;  Friar  v.  Gi-Ci/,  20  L.  J.,  Ex.  365  : 
affirmed  4  H.  L.  0.  565 ;  M'Qrath  v.  Shannon  (1866),  17 
Ir.  R,  Ch.  128.) 

A  notice  to  determine  the  lease  under  such  a  proviso 
must  apply  to  all  the  premises,  and  not  to  part  only. 
(Doe  V.  Archer,  14  East,  245,  248.)  Sometimes,  however, 
the  lease  contains  a  proviso  enabling  the  landlord  to  re- 
sume possession  of  the  whole  or  part  of  the  premises  for 
building  purposes  or  the  like.  {Doe  v.  Abel,  2  M.  &  S. 
541 ;  Liddy  v.  Kennedy,  L.  E.,  5  H.  L.  134.)  But  he 
will  not  be  entitled  to  resume  except  for  some  of  the 
purposes  stated;  and  where  the  purposes  were  '^ build- 
ing, planting  accommodation,  or  othertcise/'  the  latter 
words  were  neld  to  be  limited  to  purposes  ejmdsm  generis 
with  those  specified.  {Johnson  v.  Edgware,  8fc,  Bail.  Co,, 
35  L.  J.,  Ch.  322 ;  35  Beav.  480.) 

Where  notice  is  to  be  given  to  the  tenant  or  his  assigns 
in  order  to  determine  the  tenancy,  a  notice  to  an  under- 
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tenant  is  insufficient.  {Rogg  v.  Brooks^  15  Q.  B.  D.  256 ; 
and  see  infra^  Chap.  VIII.,  s.  2.) 

The  lease  should  define  the  amount  of  rent,  to  whom,  at 
what  time,  and  how  to  be  paid.  This,  in  formal  leases,  is 
done  by  the  reddendum,  oommenoin^,  *'  yielding  and  pay- 
ing." But  it  may  be  in  any  form  oi  words  indicating  that 
rent  is  to  be  paid. 

A  rent  is  a  certain  profit  issuing  yearly  out  of  lands  and 
corporeal  tenements.  (Co.  Litt.  144.)  Though  usually 
so,  it  is  not  necessarily,  money ;  but  it  cannot  be  part  of 
the  profits  of  the  demised  premises,  as  the  herbage  or 
vesture.     The  following  are  tne  essential  incidents  of  rent. 

1.  It  must  be  certain,  or  capable  of  being  rendered 
certain.  So  that  rent  after  the  rate  of  18/.  per  annum 
was  held  void.  (Parker  v.  HarriSy  1  Salk.  262.)  It  is 
sufficient,  however,  if  the  amount,  though  not  fixed  in  the 
reservation,  is  ascertcdnable  by  it.  Thus,  where  a  tenant 
agreed  to  pay  so  much  a  quarter  for  every  yard  of  marl 
he  might  get,  and  an  additional  sum  for  every  thousand 
bricks  he  might  make,  this  was  held  to  be  sufficiently 
certain.  {Daniel  v.  Gfraciej  6  Q.  B.  145 ;  and  see  in/ra^ 
Chap.  VI.,  s.  1.) 

2.  It  must  be  reserved  out  of  something  to  which  the 
lessor  can  have  recourse  to  distrain.  Therefore  it  cannot 
be  reserved  out  of  incorporeal  hereditaments  {Buszard  v. 
Capel,  8  B.  &  C.  141) ;  but  a  grant  of  rent  in  respect  of 
things  incorporeal  may  operate  as  a  personal  contraict,  and 
so  bind  the  grantor.     (Co.  litt.  47  a.) 

3.  It  must  be  reserved  to  the  lessor,  and  not  to  a  third 
party.  Where  the  lessor  is  the  owner  of  the  fee,  the  re- 
selration  ought  to  be  to  himself,  his  heirs  and  assigns,  and 
not  to  his  heirs,  executors,  administrators  and  assigns ;  but 
if  it  be,  it  will  nevertheless  go  to  his  heirs,  because  it 
follows  the  reversion.  (Co.  Latt.  47  a.)  If  rent  be  re- 
served generally  by  the  lessor,  without  saying  to  whom,  it 
will  foUow  the  nature  of  the  lessor's  interest,  and,  if  he 
have  an  estate  of  freehold,  will,  after  his  death,  go  to  the 
heir ;  if  he  have  only  a  chattel  interest,  to  the  executor  or 
administrator.  ( Whitlock^a  casCy  8  Co.  71 ;  Sacheverel  v. 
Frogate^  1  Vent.  161.)  Inaccurate  forms  of  reservation  are 
of  little  importance  in  leases  dated  after  1881,  as  the  Con- 
veyancing Act,  1881,  provides  that  rent  reserved  by  a 
lease  shall  be  annexed  and  incident  to  the  reversion,  and 
be  recoverable  by  the  person  entitled  subject  to  the  term 
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to  the  inoome  of  the  land  leased.  (44  &  45  Yict.  o.  41, 
8.  10.)  This  gives  statutory  effect  to  the  authorities,  that 
a  lease  created  hy  a  tenant  for  life  under  a  power  in  a 
settlement  or  statute,  follows  the  reversion  after  the  death 
of  the  tenant  for  life  {Oreenaioay  v.  Rart,  14  C.  B.  340 ; 
Yellowly  v.  Gower,  11  Ex.  274;  24  L.  J.,  Ex.  289) ;  and 
farther,  makes  the  rent  of  a  lease  granted  by  a  mortgagor 
under  the  provisions  of  the  18th  seotion  of  the  Act,  incident 
to  the  reversion  of  the  mortgagee.  {Municipal  Permanent^ 
8(c,  Building  Society  v.  Smith,  22  Q.  B.  D.  70  ;  58  L.  J., 
Q.  B.  61.) 

It  is  not  necessary  to  reserve  one  entire  sum  in  respect  of  ReservationB 
the  whole  premises  demised.  Distinct  rents  may  be  pay-  ^^  ^^  or 
able  in  respect  of  distinct  parcels,  or  one  portion  of  the  ^^^  '^°  ' 
premises  may  be  burthened  with  the  whole  amount  in 
exoneration  of  the  rest.  (Knighfs  case,  5  Co.  54  b.)  There 
is  a  difference  between  a  reservation  of  several  distinct 
rents  and  a  reservation  of  an  entire  rent  with  a  subsequent 
apportionment  of  it  upon  the  several  parcels  demised, 
llius  a  lease  of  several  houses  at  the  annual  rent  of  5/., 
viz.,  for  one  house  3/.,  for  another  10^.,  and  for  the  rest  of 
the  houses  the  residue  of  the  said  rent  of  5/.,  with  a  proviso 
for  re-entiy  into  all  the  houses  on  non-payment  of  any 
parcel  of  the  rent,  is  but  one  reservation  of  one  entire  rent, 
Decause  all  the  houses  are  leased  at  one  entire  rent  and  the 
"  viz."  does  not  sever  the  reservation,  but  only  declares  the 
value  of  each  house.  But  a  lease  of  tliree  houses  rendering 
for  one  3/.,  for  another  20$.,  and  for  the  third  20$.,  with  a 
condition  to  re-enter  into  all  for  the  non-payment  of  any 
paroel  of  rent,  amounts  to  three  several  reservations  in  the 
nature  of  three  distinct  demises ;  and  each  house,  in  this 
case,  would  only  be  chargeable  with  its  own  rent,  and  the 
non-payment  of  the  rent  of  one  house  could  be  no  cause  of 
entry  into  another.  (Bac.  Ab.  "  Rent "  (E) ;  Qilb.  Rents, 
34,  35.)  Several  rents  may  be  made  payable  at  different 
times,  as,  for  instance,  one  rent  yearly,  another  quarterly. 
{Coomber  v.  Hoioardj  1  C.  B.  440.) 

Where  there  is  a  demise  of  premises  at  an  entire  rent,  if 
the  demise  fails  as  to  any  part  of  the  premises,  the  whole 
demise  is  void.  {Dae  v.  Lloydy  3  Esp.  78 ;  Neale  v.  Mac- 
kenzie,  1  M.  &  W.  747,  ante,  p.  74.)  But  where  the 
owners  in  fee  simple  leased  by  deed  certain  lands,  the 
greater  portion  of  which  was  in  their  own  possession,  but 
a  small  portion  was  in  possession  of  a  tenant  under  a  prior 
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lease,  it  was  held,  in  an  action  for  the  entire  rent,  that  the 
lease  was  valid,  operating  as  a  lease  in  possession  of  that 
portion  of  which  the  lessors  had  possession  at  the  time  of 
the  denuse,  and  as  a  lease  of  the  reversion  with  the  rent 
incident  thereto  of  that  portion  of  which  they  had  not  the 
possession.  {EcclmasUcal  Commissioners  of  Ireland  v. 
(y Connor  (1858),  9  Ir.  C.  L.  E.  242.) 

By  the  consent  and  to  effect  the  intention  of  the  parties, 
leases  usually  contain  covenants  varying  with  the  nature 
of  the  property  and  its  locality,  and  very  often  following 
a  common  form  in  use  hy  the  landlord  or  in  the  locality. 
A  covenant  is  merely  a  promise  or  agreement  hy  deed. 
(1  Shep.  Touch.  160.) 

Covenants  are  either  in  deed  or  in  law,  or,  according  to 
the  more  common  form  of  expression,  are  either  expressed 
or  implied.  A  covenant  in  law  is  an  agreement  wluch  the 
law  infers  from  words  hy  which  the  relation  of  landlord 
and  tenant  is  created,  or  from  the  very  relationship  itself. 
"  A  covenant  of  this  nature  and  description  is  sometimes 
(though  it  would  seem  improperly)  called  an  implied 
covenant,  whereas  an  implied  covenant,  in  its  proper  legal 
sense,  is  a  covenant  not  formally  nor  expressly  stated  in 
the  deed,  hut  which  is  to  he  collected  hy  construction  and 
inference  from  the  terms  used  in  it ;  and  we  think  an  im- 
plied covenant  in  its  proper  sense  is  not  to  he  distinguished 
in  its  effect  or  legal  consequence  from  an  express  covenant." 
( Williafns  v.  Burrell,  1  C.  B.  429 ;  14  L.  J.,  C.  P.  104, 
per  cur,)  But  notwithstanding  this  disapproval,  covenants 
in  law  are  almost  invariably  referred  to  as  "implied 
covenants"  (see  Pen/old  v.  Abbott,  32  L.  J.,  Q.  B.  67; 
Schwartz  v.  Lockety  61  L.  T.  719),  while  covenants  arising 
hy  construction  and  inference  are  treated  as  express  or 
constructive  covenants.  The  law  implies  what  are  termed 
"  usual "  covenants.  These  are,  on  the  part  of  the  tenant^ 
(1)  to  pay  rent ;  (2J  to  pay  taxes  (except  landlord's  taxes) ; 
(3)  to  keep  and  dehver  up  premises  in  repair ;  (4)  to  culti- 
vate land  in  accordance  witn  good  husbandry ;  (5)  to  per- 
mit the  landlord  to  enter  and  view  the  state  of  repairs ; 
and,  on  the  part  of  the  landlord,  (6)  for  quiet  enjoyment 
untU  default.  (See  2  Piatt  on  Leases,  155 — 162 ;  infra, 
Sect.  2.^  These  several  covenants  are  considered  more  at 
length  m  Chap.  V. 

An  express  covenant  qualifies  the  generality  of  an  im- 
plied one.    Thus,  an  implied  covenant  for  quiet  enjoyment 
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will  be  restraiiied  by  an  express  oovenant  for  quiet  enjoy- 
ment. {Merrill  v.  Frame^  4  Taunt.  329 ;  Line  v.  Stq>hm» 
son,  4  Bing.  N.  0.  678.) 

An  implied  oovenant,  so  far  as  the  lessor's  liability  is 
concerned,  ceases  with  the  determination  of  his  estate 
{Pen/old  V.  Abbott,  32  L.  J.,  Q.  B.  67),  and  so  far  as  the 
lessee  is  concerned,  ceases  with  the  determination  of  the 
privity  of  estate  by  assignment  of  the  term.  Under  an 
express  covenant,  although  arising  by  construction  only, 
the  obligation  continues  during  the  whole  of  the  term 
granted  by  .the  lease,  notwithstanding,  in  the  case  of  the 
landlord,  his  estate  may  have  determined  {Williams  v. 
Burrell,  1  0.  B.  402 ;  14  L.  J.,  G.  P.  98),  or,  in  the  case  of 
the  tenant,  the  lease  may  have  been  assigned  over.  (See 
Auriol  Y.  Mills,  iT.H.  98,) 

Covenants  are  also  distinguished  as  such  as  run  with  the  Coyenants 
land,  and  such  as  are  merely  personal.    A  covenant  run-  ^'^^  ^^ 
ning  with  the  land  is  one  wlucn  affects  the  nature,  quality  personal!  ^' 
or  value  of  the  land  demised,  or  the  mode  of  enjoying 
it,  independently  of  collateral  circumstances.      Such  a 
covenant  binds  not  only  the  covenantor  during  his  lifetime, 
and  his  representatives  after  his  death  in  respect  of  his 
assets,  by  privity  of  contract,  but  also  every  person  who 
enters  into  possession  of  the  estate  demised  under  the 
original  lease,  such  person  being  affected  by  privity  of 
estate. 

A  personal  covenant  is  one  which  does  not  affect  the 
land  demised,  but  is  merely  collateral  to  it.  Instead, 
therefore,  of  binding  the  persons  entering  into  possession 
as  assigns,  it  affects  only  the  covenantor  during  his  life, 
and  the  assets  in  the  hands  of  his  representatives  after  his 
death,  by  reason  of  the  priviiy  of  contract.  The  subject  of 
oovenants  running  with  the  land  is  dealt  with  more  fully 
imder  the  head  of  assignments,  infra,  Chap.  X.,  Sect.  1. 

No  precise  form  of  words  is  necessary  to  constitute  an  Form  and  ex- 
express  covenant.  (Piatt  on  Covenants,  28.)  It  may  be  pression  of 
inserted  in  any  part  of  the  deed,  and  may  be  either  an 
ordinary  covenant,  or  in  the  form  of  a  condition,  a  proviso, 
an  exception,  or  even  a  recital  {Rigby  v.  Oreat  Western 
Rail  Co,,  14  M.  &  W.  811 ;  Sampson  v.  Easterby,  9  B.  & 
C.  612 ;  Saltoun  v.  Houston,  1  Bing.  433 ;  Carr  v.  Roberts, 
5  B.  &  Ad.  78 ;  Brookes  v.  Drysdale,  3  C.  P.  D.  52 ;  26 
T7.  E.  331)  ;  and  if  it  clearly  appear  that  it  was  the  inten- 
tion oi  the  party  to  bind  himself  for  its  performance,  it 
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will  be  construed  as  a  oovenant.   (lb,;  Knight  v.  Oravesend 
WatermrH  Co.,  2  H.  &  N.  6 ;  27  L.  J.,  Ex.  73.) 

It  is  always  matter  of  construotion  to  discover  what  is 
the  sense  and  meaning  of  the  words  employed  by  the  par- 
ties. ( Williams  v.  Burrell,  1  C.  B.  402 ;  14  L.  J.,  G.  P. 
98.)  If  it  is  ascertained  that  the  meaning  is,  that  one  of 
the  parties  agrees  to  do  a  certain  thing,  that  amounts  to  a 
covenant.  {lb,)  Thus,  where  a  lease  contained  a  clause 
^'  declaring  "  it  to  be  the  intention  of  the  lessors  and  the 
understanding  of  the  lessee  that  the  lessors  should  do  cer- 
tain acts,  and  the  lessors  thereby  "  engaged  "  not  to  do  any 
act  which  should  have  an  effect  contrary  to  the  above 
intention,  it  was  held  to  amount  to  a  covenant.  {Rigby  v. 
Chreat  Western  Rail,  Co,,  14  M.  &  W.  811.)  A  lease  con- 
taining a  recital  of  an  agreement  by  a  lessee  to  build  a 
mill,  followed  by  a  covenant  to  repair  and  ^eld  up  in 
repair  the  new  mill,  but  no  covenant  to  build  it,  was  held 
to  amoimt  to  a  covenant  to  build  it.  {Sampson  v.  Easterby, 
9  B.  &  0.  505.)  It  is  said,  however,  that  "the  Court 
ought  to  be  cautious  in  spelling  a  covenant  out  of  a  recital 
in  a  deed,  because  that  is  not  the  part  of  a  deed  in  which 
covenants  are  usually  expressed."  {Fan*all  v.  ITilditch,  28 
an  exception;  L.  J.,  C.  P.  221 ;  5  C.  B.,  N.  S.  854.)  Where  a  lessee 
covenanted  that  he  would  at  all  times  plough,  sow,  manure, 
and  cultivate  the  demised  premises,  except  the  rabbit-warren 
and  sheep-walk,  this  was  held  a  covenant  not  to  plough  the 
rabbit-warren  and  sheep-walk.  (St,  Albans  v.  JEllis,  16  East, 
362.)  If  a  lessee  covenant  to  repair,  "provided  always,  and 
it  is  agreed  that  the  lessor  shall  find  great  timber,"  this 
amounte  to  a  covenant  by  the  lessor  to  find  great  timbers 
(EoU.Ab.518;  Bac.  Ab.  "  Covenant "  (A.)),  though  with- 
out  the  word  "  agreed  "  it  would  not.  (lb.)  So  a  lease 
for  years,  upon  condition  that  the  lessee  will  keep  and 
leave  the  premises  in  as  good  plight  as  he  found  them, 
will  amount  to  a  covenant  to  leave  them  in  good  repair  at 
the  end  of  the  term.     (lb,) 

But  it  must  be  clear  that  the  words  are  intended  to 
operate  as  an  agreement,  and  not  merely  as  words  of  con- 
dition or  qualification;  for  a  mere  proviso  at  the  end  of  a 
oovenant  by  the  one  party  will  not  be  construed  as  a 
covenant  by  the  other  party.  {Treloar  v.  Bigge,  43  L.  J., 
Ex.  95 ;  L.  E.,  9  Ex.  151 ;  Smith  v.  Mayor  of  Harwich,  2 
0.  B.,  N.  S.  651 ;  26  L.  J.,  0.  P.  257 ;  Sear  v.  Home  Pro- 
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peHy  and  Investment  Co,,  16  Ch.  D.  387 ;  50  L.  J.,  Ch.  77.) 
Thus,  where  there  was  a  oovenant  not  to  assign,  without 
the  consent  of  the  landlord,  '^  hut  such  consent  not  to  be 
unreasonably  withheld,'* — the  latter  words  were  held  not 
to  amount  to  a  covenant  by  the  landlord  not  to  unreason- 
ably withhold  his  consent.  {Sear  v.  House  Property  and 
Investment  Co,,  supra,)  And  where  a  lessee  assigned  the 
unexpired  residue  of  the  term  subject  to  the  payment  of  the 
rent  and  performance  of  the  covenants  and  agreements  in 
the  original  lease,  it  was  held  not  to  amount  to  a  covenant 
with  the  assignor  to  that  effect.  ( Wolveridge  v.  Steward, 
IC.  &M.  657.) 

Eveiy  covenant  is  to  be  expounded  with  regard  to  its  Conatruotion 
context,  and  such  exposition  must  be  upon  the  whole  in-  ^^  covenant. 
strument,  ex  antecedentihus  et  consequentihus,  and  according 
to  the  reasonable  sense  and  construction  of  the  words 
{Iggulden  v.  May,  7  East,  241),  and  to  give  effect  to  the 
apparent  intention  of  the  parties.  Thus,  a  covenant  by  a 
lessee  '^  that  he  shall  at  all  times  during  the  term  fold  the 
flock  of  sheep  which  he  shall  keep  upon  the  demised  pre- 
mises upon  such  parts  where  the  same  have  been  usually 
folded,"  was  held  to  impose  upon  the  tenant  the  obligation 
to  keep  a  flock  of  sheep  on  the  premises.  ( Wehh  v.  Plum-' 
mer,  2  B.  &  Aid.  74H.)  A  covenant  by  the  lessee  at  all 
times  and  seasons  of  burning  lime  to  supply  the  lessor  and 
his  tenants  with  lime  at  a  stipulated  price,  was  held  to 
impose  the  obligation  to  bum  lime  at  all  such  seasons. 
{Shreicsbury  v.  Gould,  2  B.  &  Aid.  487.)  If  a  man  act 
contrary  to  the  intention  of  his  covenant  it  shall  be  a 
breach,  although  he  perform  the  words  of  his  covenant ;  as 
if  a  man  covenants  to  leave  all  the  trees  upon  the  land, 
and  he  outs  them  down  and  leaves  them  there.  (Com. 
Dig.  Covenant  (E.  2).) 

When  two  or  more  persons  join  in  a  covenant,  the  Joint  or 
question  whether  it  is  joint  or  several  depends  upon  the  several, 
words  used.     If  the  several  persons  covenant  generally  for 
themselves  without  words  of  severance,  the  covenant  is 
joint  only,  and  not  several.     (Shep.  Touch.  375 ;  Levy  v. 
Sale,  37  L.  T.  709.)     If  they  covenant  severally,  or  each 
for  himself,  the  liability  is  separate.      If  they  covenant 
jointly  and  severally,  or  for  themselves  and  each  of  them, 
the  obligation  is  both  joint  and  several.     Where  the  cove- 
nant is  in  terms  which  import  without  ambiguity  a  joint 
and  not  a  several  obligation,  a  covenant  must  be  held  to  be 
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a  joint  one,  notwithstanding  the  habendum  in  the  lease  is 
expressly  to  the  covenantors  as  tenants  in  common.  (White 
V.  Tyndall,  13  App.  Ca.  263;  67  L.  J.,  R  C.  114.)  Where 
the  terms  are  ambiguoiiB  and  may  import  either  a  joint  or 
several  obligation,  then  the  covenant  may  be  construed  to 
be  joint  or  several  according  to  the  interests  of  the  cove- 
nantors, or  any  other  circumstances  appearing  on  the  face 
of  the  instrument,  which  will  aid  in  determining  the  in- 
tention of  the  parties.  {lb.;  pet*  Lord  Herschell;  Sorsbie 
V.  Park,  12  M.  &  W.  146.)  The  distinction  is  chiefly  im- 
portant with  reference  to  the  death  of  one  of  the  cove- 
nantors, for  although  where  several  persons  enter  into  a 
joint  covenant  each  is  liable  for  the  whole  performance 
during  his  life  (Leake,  Contracts,  448),  upon  the  death  of 
one  of  several  joint  covenantors  the  liability  under  the 
covenant  (except  in  partnership  cases,  1  Lindley,  193) 
devolves  upon  the  survivors,  and  the  estate  of  the  deceased 
is  not  liable.  (Lemj  v.  Sa/e,  37  L.  T.  709 ;  WTiite  v.  Tyn- 
d^lly  supra.)  If  the  covenant  is  several,  or  joint  and  several, 
the  estate  of  the  deceased  covenantor  remcdns  liable.  (2 
Wms.  Exors.  1741.)  General  words  at  the  commencement 
of  covenants,  whereby  the  lessees  "  jointly  and  severally 
covenant  in  manner  following,"  extend  to  all  the  subse- 
quent covenants.  {Duke  of  Northumberland  v.  JErringtorty 
5  T.  E.  622.)  And  where  there  was  a  covenant  by  a 
lessee  and  his  surety  that  they  would  pay  the  rent,  and 
further,  that  the  tenant  would  repair,  it  was  held  that  the 
surety  had  bound  himself  by  the  covenant  to  repair  as 
well  as  the  covenant  to  pay  rent,  notwithstanding  an  ex- 
press recital  that  the  surety  had  joined  to  secure  payment 
of  the  rent.  {Copland  v.  Laporte,  3  A.  &  E.  617.) 
ladependent  When  a  lease  contains  mutual  covenants  and  stipulations 
oon^tioM*^*^  by  the  lessor  and  lessee,  questions  sometimes  arise  as  to 
precedent.  whether  the  obligations  are  independent,  or  the  obligation 
of  the  one  is  dependent  or  conditional  upon  the  due  per- 
formance of  the  obligation  of  the  other.  It  has  been  laid 
down  by  two  eminent  authorities  {Acherley  v.  Vemon^ 
Willes,  157  n. ;  Kingston  v.  Preston,  2  Doug.  690),  in 
slightly  difEerent  language,  that  in  this  respect  covenants 
are  divisible  into  three  classes — ^viz.,  (1.)  Those  of  mutual 
and  independent  covenants,  where  either  party  may  main- 
tain an  action  on  the  covenant  to  be  performed  by  the 
other  without  performance  of  the  covenants  on  his  part, 
and  to  which  action  non-performance  of  the  plaintiff's 
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covenants  is  no  defence  (Boone  v.  JEf/re^  1  H.  Bl.  273,  n.) — 
thongli  it  would  be  subject  for  a  oounterolaim  or  cross- 
action.  (2.)  Those  of  dependent  and  concurrent  coYenantB> 
where  the  aot  of  each  party  is  to  be  done  at  the  same  time, 
and  where,  if  one  party  was  ready  and  offered  to  perform 
his  part,  he  who  was  ready  and  offered  has  fulfilled  his 
engagement,  and  may  maintain  an  action  for  the  default 
of  the  other  (Jones  v.  Barkleyy  2  Doug.  684 ;  Morton  v. 
Lamb^  7  T.  E.  125) ;  and  (3.)  Those  of  dependent  cove- 
nants or  conditions  precedent  in  which  the  performance  of 
one  act  depends  on  the  prior  performance  of  another  act 
by  the  other  party,  and  where,  until  the  prior  act  is  per- 
formed, no  right  is  vested  in  the  party  who  ought  to 
perform  it,  nor  is  the  other  party  liable  to  an  action  on  his 
covenant.     {Thomas  v.  Cadwaliadery  Willes,  496.) 

Whether  covenants  are  dependent  or  independent  is  to 
be  determined  by  the  intention  of  the  parties  as  it  appears 
on  the  instrument,  and  by  the  application  of  conunon 
sense  in  each  particular  case.  {Stavers  v.  Curling^  3  Bing. 
N.  C.  368 ;  Iti^erts  v.  Brett,  25  L.  J.,  C.  P.  286 ;  18  0.  B. 
573.)  Where  two  covenants  in  a  deed  have  no  relation 
to  each  other  (pet*  Willes,  C.  J.,  in  Thomas  v.  Cadtcallader, 
Willes,  499),  or  when  mutual  covenants  go  only  to  part  of 
the  consideration  on  each  side  {Ritchie  v.  Atkinson^  10  East, 
295 ;  Newson  v.  Smythies,  3  H.  &  N.  840 ;  28  L.  J.  Ex. 
97),  they  are  treated  as  independent  covenants.  Nor  is  a 
condition  precedent  created  where  one  party  covenants  to 
do  one  thing,  the  other  party  "doing  or  performing" 
another  {Boone  v.  Eyre,  2  W.  Bl.  1312) ;  nor  by  one 
party  covenanting  to  do  something  "  on  the  performance 
of  the  before-mentioned  terms  and  conditions  {Stavers  v. 
Curling,  3  Bing.  N.  0.  355) ;  nor  by  one  party  covenant- 
ing to  do  an  act,  the  other  "  paying  conmensation"  {Doe  v. 
Kennardy  12  Q.  B.  244),  or  the  like.  On  the  other  hand, 
a  covenant  by  the  tenant  to  keep  the  premises  in  repair, 
the  same  being  first  put  into  repair  by  the  landlord,  is  con- 
ditional. {Neale  v.  Batcliffe,  15  Q.  B.  916;  20  L.  J.,  Q.  B. 
130,  infra.  Chap.  V.,  "  Eepaiks.")  So  is  a  stipulation 
enablii^  the  tenant  to  determine  the  lease  upon  giving  a 
certain  notice,  "all  the  arrears  of  rent  being  paid,  and 
all  and  singular  the  covenants  and  agreements  on  the  part 
of  the  lessee  having  been  duly  observed  and  performed." 
{I^iar  V.  Gfrey,  5  Ex.  584,  ante,  p.  95.)  So  is  a  covenant 
to  renew  "  upon  the  lessee  paying  the  rent  and  performing 
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impossible 

oovenants. 


the  oovenants  of  the  present  lease."  {Bastin  v.  Bidtcelly  18 
Ch.  D.  238,  ante^  p.  20.)  But  an  agreement  to  let  land 
for  bnilding  in  the  ordinary  form,  by  which  the  builder 
agrees  to  build  certain  houses  upon  the  land,  and  the 
ground  landlord  agrees  to  grant  leases  of  the  houses  to  be 
built  at  separate  ground  rents,  is  in  general  intended  to  be 
divisible,  and  to  entitle  the  builder  to  have  a  lease  of  each 
house  when  finished,  without  the  condition  precedent  of 
finishing  all  the  houses.  (Wilkimon  v.  CkmenUy  L.  B.,  8 
Ch.  96 ;  42  L.  J.,  Ch.  38.^ 

A  lease  granted  for  the  purpose  of  carrying  out  an 
object  which  is  immoral  or  prejudicial  to  the  public 
interest,  or  otherwise  contrary  to  law,  is  void  (Shep. 
Touch.  163) ;  nor  can  an  action  be  maintained  upon  any 
of  the  covenants  {Smith  v.  White^  35  L.  J.,  Ch.  454; 
L.  B.,  1  Eq.  626),  notwithstanding  the  unlawful  act  has 
not  been  carried  into  efEect.  {OaaUght  and  Coke  Co,  v. 
Turner^  6  Bing.  N.  C.  324.)  A.  covenant  to  do  a  thing 
which  is  impossible  at  the  date  of  the  covenant  is  void. 
But  provided  they  are  not  illegal  or  impossible,  the  parties 
may  attach  such  conditions  as  they  deem  fit  to  a  demise, 
and  secure  the  observance  of  those  conditions  by  covenants. 
{Jones  V.  JoneSy  12  Ves.  189.)  The  rights  and  duties  of 
the  parties  under  covenants  will  be  dea&  with  in  the  sub- 
sequent parts  of  the  work  relating  to  those  matters  which 
the  covenants  affect. 

Where  a  lease  contains  a  number  of  covenants,  the 
doctrine  of  anticipatory  repudiation  does  not  apply,  so 
that  the  one  party  cannot  b:^at  a  declaration  of  inability 
to  perform,  before  the  time  for  performance,  as  a  repudia- 
tion of  the  covenant  by  the  other  party,  giving  an  imme- 
diate right  of  action.  {Johnstone  v.  Millingy  34  W.  B. 
238 ;  55  L.  J.,  Q.  B.  162 ;  16  Q.  B.  D.  460.) 

To  make  an  instrument  of  demise  a  deed,  it  must  be  sealed 
Lease  by  deed  and  delivered  by  the  lessor  and  the  lessee ;  but  according 
wiust  be  sealed  to  the  balance  of  authority,  the  first  section  of  the  Statute 
and  delivered.  ^£  pjauds,  requiring  leases  to  be  signed,  does  not  apply  to 
leases  by  deed.     {Cooch  v.  Goodman^  2  Q,  B.  580 ;  Aveltne 
V.  Whissonf  4  M.  &  Gb.  801 ;  and  see  Cherry/  v.  Heniingy  4 
Ex.  631 ;  19  L.  J.,  Ex.  63.)     It  is  not  necessary,  to  con- 
stitute sealing,  that  there  should  be  either  wax  or  wafer,  or 
any  actual  impression ;  the  deed  may  be  sealed  by  using  a 
bit  of  paper,  or  by  the  end  of  a  ruler,  without  making  any 
impression  or  mark.    And  where  an  instrument  is  in  the 
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form  of  a  deed,  and  on  proper  stamps,  and  it  is  stated  in 
the  attestation  to  have  oeen  sealed  and  delivered  in  the 
presence  of  the  witnesses,  it  will,  in  the  absence  of  proof 
to  the  oontrary,  be  presumed  to  have  been  sealed,  though 
no  impression  appear.  {Re  Mayer^  40  L.  J.,  C.  P.  201 ; 
8.  C,  mb  nam.  Be  SandilandSy  L.  R.,  6  C.  P.  411 ;  Sug. 
Powers,  232.  But  see  National  Prov.  Bank  of  England  v. 
Jachion,  33  Ch.  D.  1 ;  34  W.  R.  597 ;  Be  Balkis  Comoli- 
dated  Co,,  58  L.  T.  300 ;  Oftcell  v.  Shepherd,  67  L.  T.  64.) 
In  modem  practice  the  kind  of  seal  made  use  of  is  not 
regarded ;  and  merely  placing  the  finger  on  a  seal 
already  made  is  equivalent  to  sealing  (Shep.  Touch.  57) ; 
and  the  words  "  I  deliver  this  as  my  act  and  deed,"  which 
are  spoken  at  the  same  time,  are  regarded  as  equivalent  to 
delivery,  even  if  the  party  keep  the  deed  himself.  {Doe 
V.  Knightj  5  B.  &  G.  671 ;  Xenos  v.  Wickhamy  L.  R.,  2 
H.  L.  296 ;  36  L.  J.,  C.  P.  313.)  Where  a  delivery  is 
conditional,  and  only  to  take  effect  upon  the  happening  of 
some  evenly  or  the  performance  of  some  act,  it  is  a  mere 
escrow  (Gudgen  v.  Besset,  6  E.  &  B.  986) ;  but  on  the  per- 
formance of  the  condition  it  takes  effect  as  a  deed.  (Co. 
litt.  86  a.)  Possession  by  a  party  of  a  deed  executed  to 
him,  \Bprimd  facie  evidence  of  its  having  been  delivered  to 
him  as  a  deed.     {Hare  v.  Horton,  5  B.  &  Ad.  715.) 

Formerly,  a  lease  executed  by  an  attorney  must  have  Execution  bj 
been  in  the  name  of  the  principal,  and  not  of  the  attorney,  attoraej. 
{Frontin  v.  8maU,  2  Ld.  Raym.  1418 ;  Berkeley  v.  Hardy, 
5  B.  &  C.  355.)  The  correct  form  was,  "In  witness 
whereof  A.  B.  by  C.  D.,  his  attorney,  has  hereunto  set  his 
hand  and  seal."  But  it  did  not  matter  in  what  form  of 
words  the  execution  was,  if  in  the  name  of  the  principal ; 
thus,  "for  J.  B.  (the  principal),  M.  W.  (the  attorney)," 
was  held  suflScient.  (Wilks  v.  Back,  2  East,  142.)  Now, 
the  donee  of  a  power  of  attorney  (whether  created  before 
or  after  the  31st  December,  1881)  may,  if  he  thinks  fit, 
execute  any  instrument  in  and  with  his  own  name  and  his 
own  seal,  where  sealing  is  required,  by  the  authority  of 
the  donor  of  the  power,  and  when  so  executed  it  shall  be 
as  vaUd  as  if  done  with  the  idgnature  and  seal  of  the 
donor  of  the  power.  (44  &  45  Vict.  c.  41,  s.  46 ;  and  see 
45  &  46  Vict.  c.  39,  ss.  8,  9.) 

The  attorney  must  have  an  authority  in  writing,  and 
when  the  lease  is  by  deed  the  authority  must  be  under 
seal.     (Co.  litt.  486 ;  Berkeley  v.  Hardy,  supra,) 
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Effect  of  non-  An  instnixnent  which  is  not  executed  by  the  lessor  is  no 
l^W^  ^^  ^®*®®-  (Saj:>rani  v.  SkurrOy  Telv.  19 ;  Doe  v.  Wiggins,  4 
1^^.  Q.  B.  367.)     If  there  are  two  or  more  lessors,  they  should 

all  execute,  for  no  more  than  the  shares  of  those  who  do 
will  pass.  (Co.  litt.  192  a.)  And  though  in  an  ordinary 
indenture  a  covenantee  may  sue  the  covenantor,  although 
the  former  has  not  executed  the  deed  {Morgan  v.  Pike,  14 
C.  B.  473),  yet  in  the  case  of  a  lease  not  executed  by  the 
lessor,  the  covenants  on  the  part  of  the  lessee  would  not  at 
law  be  binding  upon  him,  though  he  had  executed  it 
{Swatman  v.  Ambler,  8  Ex.  72 ;  22  L.  J.,  Ex.  81 ;  Pitman 
V.  Woodbury,  3  Ex.  4),  unless  perhaps  in  the  event  of  his 
being  allowed  to  enjoy  during  the  whole  contemplated 
term.  (Cooch  v.  Ooodman,  2  Q.  B.  580.)  But  it  would 
now  appear  that  \mder  the  decision  of  Walsh  v.  Lonsdale 
(21  Oh.  D.  9,  ante,  p.  75),  after  entry  under  an  instrument 
specifically  enforceable  against  him,  the  tenant  would  be 
Imble,  and  even  at  common  law  the  lease  would  regulate 
the  holding  as  a  tenancy  from  year  to  year.  (See  Bolton 
V.  Tomlin,  5  A.  &  E.  856.) 
Non-exeoa-  If  a  lessee  has  neither  sealed  and  delivered  the  indenture 
tion  by  lessee,  of  lease,  nor  entered  and  taken  possession,  he  cannot  be 
made  responsible  upon  the  covenants ;  but  if  he  enters  and 
takes  possession  by  force  of  the  lease  he  is  deemed  to  have 
covenanted  to  hold  upon  the  terms  of  the  indenture,  and 
to  observe  the  conditions  of  the  lease.  {Brett  v.  Cumber' 
land,  Oro.  Jac.  521 ;  Mayor,  Sfc,  of  Lyme  v.  Henley,  1  Bing. 
N.  0.  237.) 
indonemmtt  An  indorsement  upon  a  deed  will,  in  the  absence  of 
and  altera-  proof,  be  presumed  to  have  been  made  before  the  execution 
of  the  deed,  and  so  to  be  parcel  of  it.  {Brewster  v.  Kidgell, 
Garth.  438 ;  Flint  y.  Brandon,  1  B.  &  P.  N.  E.  73.)  And 
if  made  after  the  signing  of  the  deed,  but  before  delivery, 
it  will  be  taken  as  part  of  the  deed.  {Lybum  v.  Wamng- 
tmi,  1  Stark.  Ib2.) 

So,  erasures  and  interlineations  are  presumed  to  have 
been  made  at  the  time  of  the  execution  of  the  deed.  {Doe 
V.  Cattamore,  20  L.  J.,  Q.  B.  364 ;  16  Q.  B.  745.) 
After  execu-  As  a  deed  can  only  be  varied  by  an  instrument  of  as 
tion  of  a  lease.  \i\f^  a  nature  as  itself,  after  it  is  once  delivered,  any  varia- 
tion of  its  terms  or  additions  thereto,  by  indorsement  or 
otherwise,  must  be  by  a  fresh  deed,  duly  stamped  {West  v. 
Blakeway,  2  M.  &  Gr.  751 ;  Roe  v.  Sannson,  2  T.  K.  425 ; 
Cordwent  v.  Hunt,  8  Taunt.  596) ;  and  in  such  case  the 
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alterations  will  be  taken  as  a  new  lease,  inoorporating  suoh 
of  the  terms  of  the  old  lease  as  are  not  expressly  varied. 
(See  Boe  v.  Geekie,  5  Q.  B.  841 ;  13  L.  J.,  Q.  B.  239.) 

If,  in  a  lease,  there  is  a  discrepancy  between  the  haben-  Mittake, 
dam  and  the  reddendmn,  the  habendum  will  prevail.  If 
the  lease  and  the  comiterpart  differ,  the  lease  overrides  the 
oomiterpart.  (Shep.  Touch.  52,  53.)  But  the  first  rule 
does  not  apply  where  it  appears  upon  the  face  of  the  lease, 
construed  with  the  ooxmteipart,  that  the  habendum  is 
wrong ;  and  the  second  rule  does  not  apply  where  the  lease 
is  inconsistent  with  itself,  and  the  counterpart  is  consistent 
throughout.  {Burchell  v.  Clark,  46  L.  J.,  C.  P.  115;  2  0. 
P.  D.  88 ;  25  W.  E.  334.)  Therefore,  where  the  term 
mentioned  in  the  reddendum  of  a  lease  differed  from  that 
stated  in  the  habendum,  but  the  counterpart  throughout 
stated  the  term  as  in  the  reddendum,  the  habendum  was 
corrected  so  as  to  agree  with  the  reddendum.  (lb.)  But 
this  will  only  be  done  in  the  case  of  deeds.  {Inglehy  v. 
Slack,  6  Times  L.  E.  284.) 

Where  owing  to  mistake,  which  must  be  clearly  estab-  Bectlfioation 
lished  by  the  pMntiff  (Fowler  v.  Fowler,  4  De  G.  &  J.  250,  <>»>.  f™^^  ®* 
265 ;  Seaton  v.  Stanilandj  4  Giff.  61),  a  lease  as  executed  °""^*^®* 
does  not  embody  the  intentions  of  either  of  the  parties,  it 
will  be  rectified  by  the  Court.     The  Court  will  not,  how- 
ever, rectify  a  spent  agreement.    {Caird  v.  Moss,  33  Ch.  D. 
22 ;  55  L.  J.,  Ch.  854.)     There  can  be  no  rectification  if 
the  mistake  be  not  mutual  or  common  to  all  parties  to  the 
instrument.   {Murray  v.  Parker,  19  Beav.  305 ;  Earl  BeaU' 
champ  V.  Winn,  L.  E.,  6  H.  L.  223  ;  Duke  of  SutJierland  v. 
Heathcote,  [1892]   1  Ch.  475 ;  66  L.  T.  213 ;  Kerr  on 
Frauds  498?)    Parol  evidence  of  the  mistake  may  be  given 
{Price  V.  Ley,  32  L.  J.,  Ch.  530),  but  not  to  rectify  a  lease 
prepared  in   strict  conformity  with   a  previous  written 
agreement.     {Davies  v.  Fitton,  2  Dr.  &  W.  225.) 

A  mistake  on  one  side  only  may  be  groxmd  for  rescinding, 
not  for  rectifying,  an  agreement.  {Mortimer  v.  Shortall,  2 
Dr.  &  W.  363.)  But  m  such  a  case  the  Court  may  give 
to  a  defendant  the  option  of  taking  what  plaintiff  meant 
to  give  in  Heu  of  rescission.  {Paget  v.  MarahuU,  28  Ch.  D. 
225,  infra.)  Thus,  where  a  lessor  by  mistake  inserted  in 
the  draft  lease  a  less  sum  for  the  rent  than  that  agreed 
upon,  and  it  was  in  that  form  engrossed  and  executed,  it 
was  held  that  the  lessee  was  entitled  to  retain  or  reject  the 
lease ;  but,  if  retained,  it  must  be  reformed  by  the  insertion 
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of  the  higher  rent  agreed  upon.  {Garrard  v.  Frankel,  31 
L.  J.,  Ch.  604;  30  Beav.  445.)  And  where  there  had 
been  a  mistake  in  the  paroels  in  an  executed  lease,  although 
a  mistake  by  the  plaintiff  only,  the  Court  ordered  the  an- 
nulment or,  at  the  option  of  the  defendant,  the  rectification 
of  the  lease.  {Paget  v.  MaraJuiU,  61  L.  T.  351 ;  28  Ch.  D. 
255 ;  54  L.  J.,  Ch.  576 ;  and  see  Mackenzie  v.  Hesketh^  7 
Ch.  D.  675 ;  26  W.  E.  189.)  Usually,  however,  in  the 
absence  of  fraud  or  ^t^^t-fraud  the  mistake  of  one  party 
not  contributed  to  by  the  other  party  is  no  ground  for  re- 
sisting specific  performance,  mucn  less  for  setting  aside  the 
contract  after  it  has  been  executed  and  the  lease  granted. 
{Tamplin  v.  James,  15  Ch.  D.  215;  29  W.  E.  311 ;  43 
L.  T.  620 ;  Harris  v.  Pepperell,  L.  E.,  5  Eq.  1 ;  16  W.  E. 
68.) 

Very  often  the  payment  of  rent  and  the  performance  of 
the  lessee's  coyenants  or  stipulations  are  secured  by  sure- 
ties, either  by  a  bond  {Holme  v.  Brunskill,  47  L.  J.,  C.  P. 
81,  610 ;  3  Q.  B.  D.  495),  by  a  separate  guarantee  {Tay- 
leur  V.  Wildin,  37  L.  J.,  Ex.  173;  Li.  E.,  3  Ex.  303),  or 
more  frequently  by  their  joining  in  the  lease.  {Toler  v. 
Slater,  37  L.  J.,  Q.  B.  33 ;  L.  E.,  3  Q.  B.  42.)  However 
created,  the  liability  of  the  surety  will  be  strictly  construed 
( Whitcher  v.  Hall,  6  B.  &  C.  269),  and  will  not  make  him 
liable  beyond  the  original  tenancy,  when  a  new  tenancy  is 
created  by  waiver  of  a  notice  to  quit.  {Tayleur  v.  Wildin, 
supra.)  The  surety  will  also  be  discharged  by  any  new 
arrangement  between  the  landlord  and  tenant,  not  assented 
to  by  the  surety,  varying  the  original  agreement,  unless  it 
is  self-evident  that  the  alteration  cannot  prejudice  the 
surety.  {Holme  v.  Brunskilly  supra;  Taylor  v.  Bank  of 
New  South  Wales,  11  App.  Cas.  696 ;  65  L.  J.,  P.  C.  47.) 
If  a  demise  is  to  two  persons  jointly,  evidence  is  not  ad- 
missible of  intention  that  one  only  should  be  tenant,  and 
the  other  a  surety. 

In  some  cases  leases  of  property  in  Middlesex  and  York- 
shire require  to  be  registered,  fey  7  Anne,  c.  20,  and  54 
&  56  Vict.  c.  64,  as  regards  Middlesex ;  by  2  &  3  Anne, 
c.  4,  and  5  Anne,  c.  18,  as  regards  the  West  Eiding  of 
Yorkshire ;  by  6  Anne,  c.  35,  as  regards  the  East  Eiding 
and  Kingston-upon-Hull ;  by  8  Geo.  2,  c.  6,  as  regards  the 
North  Eiding  (and  as  to  aU,  see  37  «St  38  Vict.  o.  78),  a 
memorial  of  cQl  deeds  and  conveyances,  and  of  all  wills  and 
devises  in  writing,  concerning  and  whereby  any  heredita- 
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ments  may  "be  in  any  way  affeoted  in  law  or  equity,  shall 
be  adjudged  fraudulent  and  void  against  any  subsequent 
purchaser  or  mortgagee  for  valuable  consideration,  imless 
such  memorial  thereof  be  registered,  as  by  the  Act  is 
directed,  before  the  registering  of  the  memorial  of  the  deed 
or  conveyance  under  which  such  subsequent  purchaser  or 
mortgagee  shall  claim.  The  Acts  (except  the  West  Biding 
Act)  do  not  extend  to  any  copyhold  estates,  leases  at  rack 
rent  or  for  a  term  not  exceeding  twenty-one  years,  when 
the  actual  possession  and  occupation  go  with  the  lease,  or 
to  any  chambers  in  Serjeant's  Inn  or  the  Inns  of  Court  or 
Chancery  in  Middlesex.  It  is,  however,  considered  advis- 
able, though  not  clearly  necessary,  to  register  leases  of 
copyholds  where  leases  of  freeholds  would  be  restored, 
the  leases  being  a  common  law  interest.  (Sug.  v.  &  P. 
732,  I4th  ed.)  Although  Serjeant's  Inn  is  within  the  City 
of  London,  it  is  considered  that  the  exception  of  it  from 
the  operation  of  the  Act  was  an  error,  and  does  not  imply 
that  assurances  within  the  city  must  generally  be  regis- 
tered, and  this  understanding  is  usually  acted  upon  in 
practice.  (lb.)  Eegistering  an  assignment  is  not  regis- 
tering the  lease.  {Honeycomb  v.  Waldrouy  2  Stra.  1064; 
JRowe  V.  Brenton,  8  B.  &  C.  765.)  By  15  Car.  2,  c.  17, 
leases  in  the  Bedford  Level, ''  except  leases  for  seven  years 
or  under,  in  possession,"  must  be  registered. 

It  is  not  necessary  that  one  of  the  witnesses  attesting 
the  memorial  to  be  enrolled  in  the  Middlesex  Brcgistry 
should  be  a  witness  to  the  execution  by  the  grantor.  {Eeg. 
V.  Truro,  35  W.  E.  808.) 

Aj3  from  the  1st  of  January,  1885,  the  registration  of  Yorkaliire 
leasee  in  the  three  ridings  of  Yorkshire  and  the  town  and  ?®?^^^ 
county  of  Kingston-upon-Hull,  are  regulated  by  the  York-     °  ' 
shire  Eegistries  Act,  1884  (47  &  48  Vict.  c.  54),  which 
differs  in  one  or  two  respects  from  the  old  Acts.     The 
former  Acts,  as  we  have  seen,  excepted  from  registration 
leases  at  a  rack  rent  or  for  a  term  not  exceeding  twenty- 
one  years  when  the  actual  possession  and  occupation  go  with 
the  lease.    Leases  at  a  rack  rent  are  no  longer  excepted, 
bat  only  copyholds  and  **  any  lease  not  exceeding  twenty- 
one  years,  or  any  assignment  thereof,  where  accompanied 
by  actual  possession  from  the  making  of  such  lease  or 
assignment."    (Sect.  28.)    The  word  "  occupation  "  is  now 
omitted,  and  it  would  seem  that  ^'  actual  possession "  is 
satisfied  by  the  receipt  of  income.     (See  '^  possession " 


no 
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88  &  39  Viot. 
c.  87,  8.  11. 


Ezpensesof 
lease  and 
oonnterpart. 


Amount  of 

solicitor's 

charges. 


defined  0.  A.  1881,  s.  2,  sub-s.  3 ;  8.  L.  A.  1882,  s.  2 
(10)  (i).)  Under  the  old  Acts,  in  order  to  avoid  reg^ra- 
tion,  there  must  have  been  actual  occupation,  mere  receipt 
of  the  rents  was  not  sufficient.  (2  Dart,  V.  &  P.  769 ; 
Sugden,  V.  &  P.  602.) 

Sy  38  &  39  Vict.  c.  87,  s.  11,  registration  is  extended 
to  leaseholds  in  whatever  part  of  England  situated.  But 
the  registration  is  ontional,  and  is  onlv  possible  where  the 
lease  is  for  a  life  or  lives,  or  determinable  on  a  life  or  lives, 
or  for  a  term  of  years  of  which  more  than  twenty-one 
years  are  imexpired,  and  the  lease  must  not  contain  an 
absolute  prohibition  against  alienation.  And  it  is  provided 
by  sect.  127,  that  lands  within  the  juiisdiotion  of  the  before- 
mentioned  local  registries  (other  than  the  Bedford  Level), 
if  registered  under  that  Act,  shall,  from  the  date  of  re^^isira- 
tion,  be  exempt  from  the  jurisdiction  of  such  local  registries. 

In  the  absence  of  express  stipulation,  a  lease  is  alwavs 

{)repared  by  the  solicitor  of  the  lessor  at  the  expense  of  the 
essee.  The  lessor  is,  however,  liable  to  the  solicitor  in  the 
first  instance,  and  upon  paying  the  charges  he  may  recover 
the  amount  from  the  lessee  {Orissell  v.  Robimon^  3  Bing. 
N.  C.  10;  Helps  v.  Clapton,  Si  L.  J.,  C.  P.  4,  6,  per 
Willes,  J.) ;  but  the  lessee  will  not  be  directly  liable  to 
the  solicitor  unless  he  has  imdertaken  to  be  so,  of  which 
very  slight  evidence  is  sufficient.  {Smith  v.  Clegg^  27  L.  J., 
Ex.  300;  Webb  v.  Ehodes,  3  Bing.  N.  C.  732.) 

The  expense  of  the  counterpart  is  borne  by  the  lessor  (2 
Piatt  on  Leases,  539),  unless  there  is  an  agreement  to  the 
contrary  {Jennings  v.  Major y  8  0.  &  P.  61) ;  and  an  agree- 
ment that  the  lease  is  to  be  prepared  at  the  tenant's  cost 
does  not  include  the  counterpart.  {lb.)  The  lessor  cannot 
insist  on  the  coimterpart  being  executed  in  the  presence  of 
himself  or  his  agent.  {Borradaile  v.  Smarts  5  W .  R.  270.) 
Under  the  provisions  of  the  Solicitors'  Bemuneration 
Act,  1881  (44  &  45  Vict.  o.  44),  solicitor  and  client  may, 
by  an  agreement  in  writing,  agree  on  the  form  and  amount 
of  remimeration  for  any  business  done  by  the  former. 
(Sect.  8.)  Subject  thereto,  the  remuneration  of  solicitors 
in  respect  of  business  in  connection  with  leases  and 
agreements  for  leases  is  prescribed  by  the  scale  given  in 
the  General  Order  of  1882,  made  in  pursuance  of  that  Act. 

iSee  Saverg  v.  Enfield  Local  Boards  in  H.  L.  95  L.  T.  Jour.  8.) 
)y  this  scale,  if  the  lease  be  at  a  rack  rent  (and  not  a 
mining  or  building  lease),  the  charges  are  limited  to  7/.  IQs. 
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per  cent,  on  a  rental  not  exceeding  100/.,  hut  not  less  in 
any  case  than  5/. ;  where  the  rent  exceeds  100/.  and  does 
not  exceed  500/.,  to  71.  10«.  on  the  first  100/.,  and  2/.  10«. 
on  each  additional  100/. ;  and  where  the  rent  exceeds  500/. 
to  the  same  charges  up  to  500/.,  and  1/.  in  respect  of  every 
additional  100/.  The  lessee's  solicitor  is  entitled  to  one- 
half  the  ahove  char^.  A  higher  percentage  rate  of 
remnneration  is  provided  in  the  case  of  huilcGng  leases, 
and  long  leases  not  at  rack  rent  (except  mining  leases). 
A  solicitor  concerned  for  hoth  parties  is  to  charge  the 
lessor's  solicitor's  charges  and  one-half  of  that  of  the 
lessee's  solicitor. 

The  above  scale  is  not  to  include  stamps,  coimsel's  fees, 
or  other  disbursements  reasonably  and  properly  paid. 

During  the  continuance  of  the  demise,  the  tenant  is  Custody  of 
entitled  to  the  custody  of  the  lease,  and  he  continues  so  ^®<^* 
entitled  even  after  the  term  created  has  expired,  whether 
by  effluxion  of  time  or  forfeiture.  (Sail  v.  jBa//,  10  L.  J., 
C.  P.  285 ;  Ehcorthy  v.  Sandford,  34  L.  J.,  Ex.  42 ;  3  H. 
A  C.  330 ;  but  see  Chrkson  v.  Woodhouse,  5  T.  E.  412.) 
Where  there  is  a  lease,  executed  by  both  parties,  and  no 
counterpart,  the  tenant  who  has  custody  of  it  is  bound  to 
produce  it  for  the  landlord  to  inspect  and  take  copies,  even 
for  the  purpose  of  an  ejectment.     (2  Piatt,  542.) 

Possession  under  the  instrument  is  necessary  to  complete  Entiy  of 
a  lease  for  years  at  common  law.    So  that  after  a  lease  lessee, 
has  been  granted,  and  before  actual  entry  has  been  made 
by  the  lessee,  he  is  for  many  purooses  not  a  tenant.     (Co. 
Litt.   46  b ;   1  Saimd.   251.)     Except  in  the  case  of  a  intereue 
freehold  lease  {Ecclesiastical  Cofntnissianers  for  England  v.  termini. 
Treenier,  41  W.  R.  166 ;  [1893]  1  Ch.  166)  the  demise 
only  gives  him  a  right  of  entry  on  the  tenement,  which  is 
called  his  interest  in  the  term,  or  interesse  termini^  and  this 
he  may  assign,  or  if  he  dies  it  will  pass  to  his  personal 
representatives.     (Co.  litt.  46  b.)     A  lessee  imder  a  parol 
lease  not  exceeding^ three  years,  which  is  valid  imder  sect.  2 
of  the  Statute  of  Frauds,  is  in  the  same  position,  for  until 
entry  he  has  a  mere  interesse  termini.     Where,  however, 
one  of  two  lessees  is  in  possession,  there  is  a  vested  interest 
in  possession  in  both,  without  further  entry.     {Keyse  v. 
Powell,  2  E.  A  B.  132 ;  22  L.  J.,  Q.  B.  305.) 

At  any  time  during  the  term,  even  after  the  death  of 
the  lessor,  the  lessee  or  his  assigns  or  personal  represen- 
tatives may  perfect  the  lease  by  entry  or  some  act  equiva- 
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lent  thereto.  (Go.  litt.  46  b ;  Copeland  v.  Stq^henSy  1 
B.  &  Aid.  605.)  Until  entry,  although  the  tenant  has 
the  right  to  maintain  an  action  against  a  third  party  for 
injury  to  the  premises  (Oillard  v.  Cheshire  Lines  Co.^  32 
W.  R.  943),  or  an  action  of  ejectment  {Doey.  Day^  2  Q,.  B. 
147,  156 ;  12  L.  J.,  Q.  B.  86, 88),  or  an  action  against  his 
landlord  for  not  putting  him  in  possession  ( Wallis  v.  Sands, 
37  Sol.  J.  284),  ne  cannot  maintain  an  action  for  trespass, 
since  such  an  action  is  founded  on  the  actual  possession  of 
the  plaintiff  during  the  time  in  respect  of  which  the  action 
is  brought.  {Ryan  v.  Clarke,  18  L.  J.,  Q.  B.  267 ;  14  Q.  B. 
73 ;  Harrison  v.  Blackburn,  34  L.  J.,  0.  P.  109 ;  17  C.  B., 
N.  8.  678 ;  Turner  v.  Cameran^s  Coalbrook  Co.,  20  L.  J., 
Ex.  71 ;  5  Ex.  932 ;  Wallis  y.  Hands,  37  Sol.  J.  284.) 

On  the  other  hand,  \mtil  entry  an  action  for  use  and 
occupation  will  not  lie  against  the  tenant  {Edge  v. 
Strafford,  1  Or.  &  J.  391 ;  Lowe  v.  Ross,  5  Ex.  553 ;  19 
L.  J.,  Ex.  318;  Towne  v.  D'Heinriche,  13  0.  B.  892;  22 
L.  J.,  C.  P.  219),  nor  an  action  for  damages  for  not 
occupying  and  becoming  tenant.  But  whatever  remedy 
can  DO  had  upon  the  lease  in  its  character  of  a  contract 
may  be  resorted  to.  A  tenant  becomes  liable  to  pay  the 
reserved  rent  though  he  never  enters.  {Bellasis  v. 
Burbriche,  1  Ld.  Raym.  170.) 


Informal  in- 
Btruments  of 
ten&ncy; 


remedies 
undeTi  depend 
upon  posses- 
sion taken  or 
not, 


and  jorifldio- 
tion  of  Conrt 
to  enforce 
perfonnaace. 


Sect.  2. — Agreements  for  Leases. 

In  many  cases  the  rights  of  the  parties,  instead  of  being 
ascertainable  from  formal  leases,  are  governed  by  mere 
agreements  or  by  instruments  purporting  to  be  leases,  but 
void  as  such  by  reason  of  not  being  under  seal. 

In  such  cases  the  rights  and  remedies  of  the  parties  will 
depend  to  a  great  extent  upon  whether  or  not  possession 
has  been  taken  of  the  property  under  the  instrument.  If 
possession  has  not  been  taken,  the  remedy  is  upon  the  con- 
tract to  grant  or  accept  a  tenancv.  If  possession  has  been 
taken,  and  the  contract  is  one  which  would  be  specifioelly 
enforced,  the  remedy  is  upon  the  tenancy  on  the  terms  of 
the  agreement,  which  would  then  be  treated  as  existing  in 
in  law.  {Walsh  v.  Lonsdale,  21  Ch.  D.  9  ;  52  L.  J.,  Ch. 
2 ;  Lowther  v.  Heaver,  41  Ch.  D.  264.)  But  the  equitable 
doctrine  that  the  tenant  so  in  possession  is  to  be  treated  as 
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if  a  Talid  lease  were  in  existence  (see  below)  can  only  be 
recogniBed  in  a  Court  which  in  the  particular  case  has 
equitable     jixrisdiction    to    grant    specific    performance. 
(Foster  v.  Reeres,  [1892]  2  Q.  B.  256;  61  L.  J.,  Q.  B.  763.) 
Where,  therefore,  the  value  of  the  property  exceeds  600/., 
so  that  it  is  outside  the  jurisdiction  of  the  County  Court  in 
reference  to  specific  performance,  a  County  Court  judge 
can  grant  no  relief  which  could  not  be  claimed  independ- 
ently of  the  right  to  specific  performance  of  the  agreement. 

As  no  formal  words  are  requisite  to  make  a  demise,  it  Void  leases 
was  frequently  a  question  before  8  &  9  Vict.  0.  106,  s.  3  ^'f^^t^ 
{anie,  p.  73),  which  provided,  in  effect,  that  leases  for 
more  than  three  years  should  be  void  unless  by  deed, 
whether  a  document  was  an  actual  lease,  or  only  an  agree- 
ment for  one.  In  Stratton  v.  Pettit  (16  C.  B.  420),  it  was 
held  that  a  lease  void  as  such  was  void  altogether.  But 
this  decision  was  overruled ;  and  it  is  now  settled  that  a 
lease  in  writing  not  under  seal,  though  void  as  a  lease, 
will  operate  as  an  agreement  for  the  term  and  upon  the 
conditions  therein  specified  {Bond  v.  Mosling^  30  L.  J., 
Q.  B.  227 ;  Eollason  v.  Leon,  31  L.  J.,  Ex.  96  ;  Tide^  v. 
Moliett,  33  L.  J.,  C.  P.  236 ;  16  C.  B.,  N.  S.  298),  and  as 
an  agreement  may  be  specifically  enforced.  {Parker  v. 
Tasiceli,  2  De  G.  &  J.  659 ;  27  L.  J.,  Ch.  812 ;  Drurp  v. 
Macnamara,  6  E.  &  B.  616 ;  26  L.  J.,  Q.  B.  6.^ 

Moreover,  if  a  tenant  entered  under  a  void  lease,  or  an  and  both 
airreement  for  a  lease,  he  formerly  became  at  law  tenant  f ^*^  ^^^  *• 
from  year  to  year  upon  aU  the  terms  of  the  lease  wHoh  '^- 
were  not  inconsistent  with  such  a  tenancy  {Martin  v. 
SmUh,  L.  R,  9  Ex.  60  ;  43  L.  J.,  Ex.  42 ;  ante,  pp.  8,  74), 
with  an  equitable  right  to  a  lease  in  the  terms  of  the 
agreement.  And  a  Court  of  Equity,  regarding  that  as 
done  which  ought  to  be  done,  treated  a  tenant  in  possession 
under  an  instrument  which  would  be  specifically  enforced 
as  in  the  same  position  as  if  a  valid  lease  were  in  exist- 
ence. Since  the  passing  of  the  Judicature  Acts  there  is 
but  one  Court,  and  the  rules  of  equity  prevail  in  it,  and 
the  tenant  in  possession,  if  his  document  of  tenancy  is  one 
which  would  be  specifically  enforced  {Coatsworth  v.  John- 
sen,  66  L.  J.,  Q.  B.  220),  is  in  the  same  position  as  if  an 
actual  lease  in  the  terms  of  the  agreement  had  been  granted 
t0  him.  ( TFalsh  v.  Lonsdale,  21  Ch.  D.  9 ;  62  L.  J.,  Ch.  2 ; 
JRe  Manghan,  14  Q.  B.  D.  966  ;  64  L.  J.,  Q.  B.  128 ;  All- 
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husen  v.  Brooking,  26  Ch.  D.  659 ;  53  L.  J.,  Ch.  520  ;  Be 
Northumberlafid  Avenue  Hotel  Co.,  SuUy*8  Case,  54  L.  T. 
76.) 

When  a  tenancy  is  actually  created  "by  entry  on  the 
land  and  payment  of  rent,  the  terms  of  the  tenancy  may 
be  proved  by  oral  testimony.  And  a  document  read  over 
at  the  treaty  for  the  taking  may  be  used  i)y  a  witness  to 
refresh  his  memory  as  to  the  stipulations.  [Bolton  v. 
Tamlin,  5  A.  «St  E.  856  ;  Doe  v.  Rajfan,  6  Esp.  4 ;  Tomlin- 
son  V.  Dai/,  2  B.  &  B.  680.)  It  cannot,  however,  be  used 
in  evidence  without  a  stamp.  {Chadicick  v.  Clarke,  14  L.  J., 
C.  P.  233 ;  1  0.  B.  700 ;  but  see  Doe  v.  Pedgriph,  4  C.  & 
P.  312 ;  Drant  v.  Brov^n,  3  B.  «St  C.  665 ;  Clay  v.  Crofts,  20 
L.  J.,  Ex.  361.) 

We  now  propose  to  consider  the  essentials  of  a  valid 
agreement  for  a  lease,  and  the  rights  of  the  parties  there- 
imder. 

(a.)  Essentials  of  a  complete  and  valid  Agreement, 

All  agree-  By  seot.  4  of  the  Statute  of  Frauds  (29  Car.  2,  c.  3),  it 

rasestob  *    ^  provided,  "that  no  action  shall  be  brought  to  charge 

writing.  ^^J  person  upon  any  contract  or  sale  of  lands,  tenements, 

or  hereditaments,  or  any  interest  in  or  concerning  them, 

unless  the  agreement  or  some  memorandum  or  note  thereof 

shall  be  in  writing  signed  by  the  party  to  be  charged,  or 

some  other  person  thereunto  by  him  lawfully  authorized." 

This  includes  all  agreements  for  leases  of  any  "  interest  in 

lands  or  hereditaments";  and  for  however  short  a  period 

the  interest  may  be,  the  agreement  concerning  it  must  be 

Thongh  for  a   in  writing ;  so  that,  although  a  lease  not  exceeding  three 

term  of  less     years  (from  the  making  thereof)  may  be  an  oral  one,  an 

TCMB  agreement  for  such  a  lease  must  be  in  writing.     (Edge  v. 

Strafford,  I  TyT.2Q6.) 

What  is  a  In  addition  to  the  ordinary  contract  to  grant  or  take  a 

contract  for  an  lease  or  tenancy  of  a  house  or  land,  or  to  assign  a  tenancy 

land.  {Buttcmere  v.  Hayes,  5  M.  &  W.  456),  any  contract  for 

the  exclusive  possession  of  a  specific  part  of  a  house  or 

premises,  as  the  ordinary  contract  for  lodgings,  is  within 

the  statute  (InmanY.  Stamp,  1  Stark.  12 ;  Edge  v.  Strafford, 

sttpra) ;  but  a  contract  for  a  mere  licence  or  permission  to 

reside  in  or  use  certain  premises,  not  involving  the  exclusive 

possession  of  any  part,  such  as  a  contract  for  board  and 

lodging  in  the  house  of  another,  is  not  within  the  statute. 

(Wright  y.  Stavert,  2  E.  &  E.  721 ;  29  L.  J.,  Q.  B.  161.) 

Neither  is  nn  agreement  for  the  use  of  a  graving  dock 
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mider  oertain  rtiles  and  regulationB  for  the  repair  of  a  ship. 

{Welh  V.  Ktugstan-upon-Hull,  L.  R,  10  0.  P.  402;  44 

L.  J.,  G.  P.  267.)     A  eontraot  to  procure  for  a  person  the 

assignment  of  a  lease  is  within  the  statute,  although  the 

contractor  has  no  interest  in  the  lease.    {Horsey  v.  Gfrahamy 

L.  R.,  5  C.  P.  9 ;  39  L.  J.,  0.  P.  58 ;  and  see  Foster  v. 

Wheeler,  38  Ch.  D.  130 ;  57  L.  J.,  Oh.  871.)     So  is  an 

i^ieement  to  assira  rent  not  yet  due  {Ex  parte  Sally  Re 

WkiUing,  27  W.  K.  385 ;  40  L.  T.  179 ;  48  L.  J.,  Bkcy. 

79) ;   a  contract  to  surrender  a  tenancy  to  the  landlord 

and  prevail  upon  him  to  accept  another  as  his  tenant 

{Cocking  v.  Ward,  1  0.  B.  858 ;  15  L.  J.,  0.  P.  245) ;  a 

contract  to  quit  possession  of  a  house  in  favour  of  another 

{Kelly  V.  Webster,  12  0.  B.  283;  21  L.  J.,  0.  P.  163), 

and  an  agreement  to  give  a  right  both  to  shoot  game  and 

to  take  away  a  share  of  the  game  shot.     {Webber  v.  Lee, 

61  L,  J.,  a  B.  485 ;  9  Q.  B.  D.  315.) 

A  contract  which  comprises  several  matters,  some  within 
the  statute  and  some  not,  and  which  does  not  satisfy  the 
requirements  of  the  statute,  is  not  enforceable,  even  as  to 
so  much  as  is  not  within  the  statute.  Thus,  where  upon  a 
verbal  letting  of  a  house  and  furniture,  the  landlord 
promised  to  send  in  more  furniture,  it  was  held  to  be  one 
contract,  and  that  no  action  would  lie  for  not  sending  in 
the  furniture  {Mecheleti  v.  Wallace,  7  A.  &  E.  49) ;  and  in 
the  case  of  a  verbal  agreement  for  a  tenancy  of  a  house, 
the  landlord  undertaking  to  make  certain  alterations,  for 
which  as  well  as  for  the  furniture  and  fixtures  the  tenant 
was  to  pay,  it  was  held  that  no  action  could  be  maintained 
for  the  furniture  and  costs  of  alterations.  ( Vaughan  v. 
Hancock,  3  C.  B.  766;  16  L.  J.,  0.  P.  1.)  So,  where 
land  was  let  on  lease,  together  with  the  crops  and  tillages, 
bat  the  latter  were  to  be  paid  for  at  a  valuation,  it  was 
held  that  they  nevertheless  passed  with  the  land,  and  that 
the  whole  contract  was  withm  the  statute,  and  must  be  in 
writing.     {Earl  of  Falmouth  v.  Thomas,  1  Cr.  &  M.  89.) 

The  statute  does  not  make  the  contract  void,  but  only 
not  enforceable  by  action,  unless  there  is  a  memorandum 
in  writing  to  satisfy  its  requirements.  {Maddison  v.  Aider" 
son,  8  App.  Ca.  467,  per  Ijord  Blackburn.) 

A  memorandum  to  satisfy  the  statute  must  be  in 
existence  at  the  time  the  action  upon  it  is  commenced 
{Laeas  v.  Di^ron,  22  Q.  B.  D.  357;  58  L.  J.,  Q.  B.  Ifil); 
must  be  a  memorandum  of  a  contract  then  in  existence, 

i2 
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and  not  of  an  expected  future  contract  {Mundy  v.  Asprey^ 
13  Oh.  D.  855 ;  49  L.  J.,  Oh.  216) ;  and  must  contain, 
either  expressly  or  by  reference  to  other  documents,  all  the 
terms,  or  provide  the  compulsory  means  of  determining  all 
the  terms,  of  the  contract  between  the  parties,  thus : — 

(1) — It  must  specify  both  the  lessor  and  the  lessee 
{Warner  v.  Willington,  25  L.  J.,  Ch.  662  ;  3  Drew.  523  ; 
WilHams  v.  Jordm^  6  Ch.  D.  517 ;  46  L.  J.,  Ch.  681), 
either  by  name  {Williama  v.  Lake^  29  L.  J.,  Q.  B.  1),  or 
by  some  description  or  reference  which  sufficiently  points 
out  the  person  referred  to — all  that  is  required  oeing 
identification.  {Catling  v.  King,  5  Ch.  D.  660 ;  46  L.  J., 
Ch.  384.)  Thus,  "  proprietor,"  «  owner,"  "  mortgagee," 
'^  trustee  under  a  trust  for  sale,"  is  a  sufficient  description 
of  the  lessor,  although  he  is  not  named ;  but  "  vendor," 
"  lessor,"  "  client,"  or  "  friend  "  of  a  named  agent  is  not 
sufficient.  {Jarrett  v.  HunteVy  34  Ch.  D.  182 ;  56  L.  J.,  Ch. 
141 ;  8ak  v.  Lambert,  43  L.  J.,  Ch.  470 ;  L.  E.,  18  Eq.  1 ; 
Potter  v.  Duffield,  43  L.  J.,  Ch.  472 ;  Commim  v.  Scotty 
L.  E.,  20  Eq.  11 ;  44  L.  J.,  Ch.  563 ;  Thomas  v.  Bro^cfiy 
45  L.  J.,  Q.  B.  811 ;  1  Q.  B.  D.  714;  Rossiter  v.  Miller y 
3  App.  Ca.  1124;  48  L.  J.,  Ch.  10;  Catling  v.  Kingy  46 
L.  J.,  Ch.  384 ;  5  Ch.  D.  660 ;  Donniaon  v.  People's  Caf^ 
Co.y  45  L.  T.  187 ;  Lavery  v.  Purselly  39  Ch.  D.  608 ;  57 
L.  J.,  Ch.  570 ;  Coombs  v.  WUkeSy  [1891]  3  Ch.  77 ;  61 
L.  J.,  Ch.  42.)  It  is  sufficient  if  the  name  occurs  only  in 
the  signature.     {Stokell  v.  Niveny  61  L.  T.  18.^ 

(2) — It  must  describe  the  property  to  be  leased  {Lan^ 
caster  v.  De  Traffordy  31  L.  J.,  Ch.  554) ;  but  a  very 
general  description  is  ordinarily  sufficient  {WMurray  v. 
Spicery  L.  E.,  5  Eq.  527;  37  Li.  J.,  Ch.  505),  as  "my 
house"  {Cowley  v.  WattSy  17  Jur.  172) ;  the  "property  in 
Cable  Street"  {Bleakley  v.  SmUhy  11  Sim.  150);  "the 
house  in  Newport"  {Owen  v.  ThomaSy  3  My.  &  K.  353) ; 
or  the  like.  (1  Dart,  V.  &  P.  254.)  The  use  of  the 
words  "  et  cetera  "  should  be  avoided  as  ambiguous  {Price 
V.  Griffithy  1  De  G.,  M.  &  G.  80 ;  Nayloi^  v.  Goodally  47 
L.  J.,  Ch.  53;  26  W.  E.  162) ;  and  "the  property"  was 
held  an  insufficient  description  of  colliery  pL&nt  and  stock 
{Vale  of  Neath  Colliery  Co.  v.  FumesSy  45  L.  J.,  Ch.  276) ; 
though  it  would  be  sufficient  if  parol  evidence  could  be 
produced  to  show  what  property  was  intended.  {Shardlow 
V.  Cotterilly  20  Ch.  D.  137 ;  51  L.  J.,  Ch.  353.) 
(3)  The  term.  (3) — ^It  must  state  the  length  of  the  proposed  lease. 
{Fitzmaurice  v.  Bayky,  9  II.  L  Ca.  78 ;  27  L.  J.,  Q.  B. 


(2)  The 
property 
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143 ;  Ciinan  v.  Code,  1  Sch.  &  Lef.  22 ;  Gordon  v.  Tre- 
relyany  1  Price,  64 ;  Cox  v.  Middhton,  23  L.  J.,  Ch.  618 ; 
Boiling  v.  Evans^  36  L.  J.,  Ch.  474.)     But  an  agreement 

for  a  lease  "  for  seven,  fourteen,  or years  "  was  held 

to  entitle  the  tenant  to  a  lease  for  fourteen  years,  deter- 
minable at  his  option  at  the  end  of  seven  years.  (Potvell 
V.  SmitJi,  L.  E.,  14  Eq.  85 ;  41  L.  J.,  Ch.  734.)  An 
agreement  for  ihe  purchase  of  a  lease,  which  does  not 
mention  the  length  of  the  term  granted  by  the  lease,  is 
void  for  uncertfSnty  {Southern  v.  Hairiman^  14  W.  R. 
487),  d  fortiori  when  the  purchase  is  to  be  carried  out  by 
an  underlease  which  does  not  mention  the  term  to  be 
underleased.     (Dolling  v.  Evana^  supra.) 

(4) — It  must  state  the  day  on  which  the  term  is  to  (4)  Com- 
oommence.  {Blore  v.  Sutton^  3  Mer.  237;  Nesham  v.  Selhy^  mencement 
41  L.  J.,  Ch.  173;  lb.  561;  L.  R.,  7  Ch.  406;  Hersey  v.  ''^*^- 
Oihktt,  23  L.  J.,  Ch.  818;  Datis  v.  Jones,  25  L.  J.,  C.  P. 
91;  Cartienght  v.  Miller,  36  L.  T.,  N.  S.  398.)  In  Jaqiies 
V.  Millar  (47  L.  J.,  Ch.  544 ;  25  W.  E.  846 ;  6  Ch.  D.  153), 
where  the  date  of  commencement  was  not  stated,  it  was 
held  to  commence  from  the  date  of  the  agreement.  But 
this  case  was  overruled  by  Marshall  v.  Benidge  (19  Ch.  D. 
233 ;  51  L.  J.,  Ch.  329 ;  Fry,  172),  and  it  is  now  settled 
that  in  the  case  of  an  executory  agreement  to  grant  a  lease, 
the  mere  fact  of  the  agreement  being  dated  does  not  show 
from  what  date  the  term  is  to  run  {lb, ;  Mock  Portland  Co, 
V.  Wilson,  52  L.  J.,  Ch.  214;  31  W.  E.  193;  Wysey. 
Russell  (1882),  11  L.  E.,  Ir.  173;  White  y.  MMahon  (1886), 
.  18  L.  E.,  Ir.  460) ;  but  it  is  sufficient  if  it  appears  either 
in  express  terms,  or  by  reference  to  some  writing  which 
would  make  it  certain,  or  by  reasonable  inference  &om  the 
language  used,  on  what  date  the  term  is  to  commence. 
{Marshall  v.  Berridge,  supra,  pei'  Lush,  L.  J. ;  Phelan  v. 
Tedcastle  (1885),  15  L.  E.,  Ir.  169,  per  SulUvan,  L.  C.) 
Thus,  where  a  landlord  was  proceeding  by  ejectment 
against  the  tenant  in  possession  of  property  an  offer  made 
by  another  person  to  become  tenant  thereof,  adding,  "  and 
I  propose  taking  possession  of  the  said  premises  inmiedi- 
ately  after  the  execution  of  the  Jmbere  m  the  said  eject- 
ment,'' was  held  to  sufficiently  indicate  the  commencement 
of  the  term.  {Phelan  v.  Tedcastle,  supra,)  And  under  an 
agreement,  dated  the  Ist  of  April,  for  a  lease,  possession  to 
be  given  "  within  one  month  from  this  date,"  for  a  term 
of  three  years,  the  date  on  which  possession  was  given 
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within  the  month  (of  which  evidence  was  admitted),  was 
held  to  be  the  date  from  which  the  lease  was  to  commence. 
(Re  Lander  and  Bagley's  Cmtract,  [1892]  3  Ch.  41.)  An 
ag^reement  to  grant  to  a  tenant  in  possession  an  '^  extension 
of  lease  "  for  a  given  term,  entitles  him  to  a  lease  com- 
mencing on  the  expiration  of  the  existing  term.  ( Vei^lander 
V.  Coddj  T.  &  R.  352.)  And  where  a  lessee  wrote  to  his 
landlord's  agent  asking  for  an  extension  of  his  term  for 
twenty-one  years  from  the  termination  of  his  present  lease, 
a  subsequent  commimication  from  the  latter  that  the  land- 
lord was  willing  to  grant  a  lease  for  twenty-one  years  was 
held  to  be  sufficiently  connected  with  the  original  applica- 
tion, and  to  fix  the  date  of  commencement  as  the  expiration 
of  the  old  lease.  {Wood  v.  Aylward,  58  L.  T.  662.) 
Where  the  agreement  fixed  the  day  from  which  rent  was 
to  be  payable,  the  term  was  held  to  commence  on  that  day. 
( Wesley  v.  Walker,  26  W.  E.  368 ;  38  L.  T.  284.)  And 
an  agreement  between  A.  and  B.,  that  on  paying  20/.  B. 
was  to  get  possession  of  a  farm  of  land  and  also  a  lease  for 
twenty-one  years,  was  held  clearly  to  indicate  that  the 
term  was  to  commence  on  payment  of  the  20/.  {Erskine  v. 
Armstrong  (1887),  20  L.  R.,  Ir.  296.) 

(5) — ^And  it  must  specify  the  amount  of  rent  to  be  paid. 

It  is  not  necessary  that  the  aCTeement  shoidd  be  a  formal 
instrument,  or  be  contained  in  a  single  paper.  It  may  be 
contained  in  a  letter  or  a  correspondence  {Kennedy  v.  Lee,  3 
Mer.  441 ;  Cay  ley  v.  Walpole,  39  L.  J.,  Ch.  609),  or  even 
in  a  receipt  for  consideration  money.  {Dolling  v.  Evans, 
36  L.  J.,  Ch.  474;  Wesley  v.  Walker,  supra;  Evans  v. 
Prothero,  21  L.  J.,  Ch.  772 ;  Shardloic  v.  Cotterill,  20  Ch. 
D.  137 ;  51  L.  J.,  Ch.  363.)  Any  number  of  documents, 
written  or  printed,  provided  they  contain  in  themselves 
clear  reference  to  eadi  other,  may  be  used  to  evidence  the 
agreement.  {Warmer  v.  Willington,  25  L.  J.,  Ch.  662; 
Baumann  v.  Janies,  L.  E.,  3  Ch.  508;  16  W.  R.  877; 
Pierce  v.  Corf,  L.  K,  9  Q.  B.  210;  22  W.  E.  299;  Dobell 
V.  Hutchinson,  3  A.  &  E.  355  ;  Clinan  v.  Cooke,  1  Sch.  & 
Lef.  22 ;  Ifene  Valley  Drainage  Co.  v.  Dunkley,  4  Ch.  D.  1.) 
There  need  not  be  an  express  reference  from  one  document 
to  another.  ( Wylson  v.  Dunn,  34  Ch.  D.  569 ;  66  L.  J,, 
Ch.  855.)  But  they  must  on  the  face  of  them  be  connected 
with  each  other,  either  by  specific  reference  (Rishton  v. 
Whatmore,  8  Ch.  D.  467 ;  47  L.  J.,  Ch.  629 ;  Williams  v. 
Jordan,  6  Ch.  D.  617 ;  46  L.  J.,  Ch.  681),  or  by  neoessary 
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or  reasonable  intendment.  {Long  v.  Miliary  4  0.  P.  D. 
450 ;  48  L.  J.,  Q.  B.  696 ;  Ridgway  v.  Wharton,  6  H.  L. 
C.  238  ;  27  L.  J.,  Ch.  46 ;  Taylor  v.  SmUh,  67  L.  T.  39.) 
Parol  evidence  cannot  be  given  to  show  that  two  or  more 
documents  relate  to  the  same  transctotion ;  but  where  one 
document  refers  to  other  documents  by  a  vague  description, 
parol  evidence  may  be  given  to  identify  the  documents 
referred  to.  {Owen  v.  ThomaSy  3  My.  &  K.  353 ;  Nay  lory, 
Goodall,  37  L.  T.,  N.  S.  422.)  In  other  words,  it  may  be 
given  to  earmark  or  identify  something  referred  to  in  the 
documents  which,  when  identified,  makes  the  written  docu- 
ments capable  of  being  read  together.  {Long  v.  Miliary 
supra y  per  Thesiger,  L.  J. ;  Roots  v.  Snellingy  48  L.  T.  216; 
Studds  V.  WatsoHy  28  Ch.  D.  305 ;  52  L.  T.  129 ;  54  L.  J., 
Ch.  626 ;  Oliver  v.  Huntingy  44  Ch.  D.  205 ;  59  L.  J.,  Ch. 
256.)  Thus,  in  Ridgway  v.  Wharton  {aupra),  where  an 
agreement  to  grant  a  lease  did  not  contain  all  the  terms, 
but  referred  to  ''instructions,"  parol  evidence  was  held 
admissible  to  show  that  the  instructions  were  in  writing, 
and  that  the  document  containing  them  was  the  thing 
referred  to.  In  Long  v.  Millar  (supra),  a  receipt  expressed 
to  be  for  the  "  deposit  on  the  purchase  of  tlu-ee  plots  of 
land  at  H.,"  was  held  a  sufficient  reference  to  a  prior  agree- 
ment  to  purchase,  and  evidence  was  admitted  to  show  that 
the  agreement  was  in  writing,  and  to  identify  the  paper 
containing  it.  A  reference  to  ''  our  arrangement  as  to 
the  hiring  of  your  carriage''  was  held  a  sufficient  reference 
to  the  writing  containing  the  arrangement  {Cave  v.  Hast- 
ings, 50  L.  J.,  Q.  B.  575;  7  Q.  B.  D.  125) ;  and  "I  accept 
your  offer  "  is  sufficient  to  admit  evidence  of  the  terms  of 
a  written  offer.  {Long  v.  Miliary  supra y per  Bramwell,  L.  J.) 
Where  there  was  an  offer  to  grant  a  lease  for  fourteen 
years  "  at  the  rent  and  terms  agreed  on,"  parol  evidence 
was  admitted  to  show  the  existence  of  and  identify  a  pre- 
vious written  document  containing  all  the  terms  except  the 
length  of  the  lease.  {Baumaiin  v.  JamcSy  L.  R.,  3  Ch.  508 ; 
16  W.  R.  877.) 

A  letter,  containing  the  terms  of  the  agreement,  written 
to  an  agent  or  other  third  party  ( Gibson  v.  Hoi  land,  L.  li., 
1  C.  P.  1 ;  35  L.  J  ,  C.  P.  5  ;  Wood  v.  Aylward,  58  L  T. 
662),  or  written  to  the  other  party  to  repudiate  the  contract 
upon  insufficient  grounds  [Bailey  v.  Sweeting,  9  C.  B.,  N.  8. 
843 ;  30  L.  J.,  C  .P.  150  ;  and  see  Buxton  v.  Rust,  L.  R.,  7 
Ex.  279)  f  the  minutes  of  a  limited  company  containing  the 


120 


THE  DEMISE — ITS  UEQTJISITES  AND  NATURE.      [cHAP.  IV. 


Distinotion 
between  a 
treaty  and  a 
concluded 
agreement. 


terms  of  an  agreement  and  signed  by  the  chairman  {Jones 
V.  Victoria,  8fc.  Dock  Co.,  46  L  J.,  Q.  B.  219  ;  2  Q.  B.  D. 
314),  or  indeed  any  other  writing  by  which  a  party  admits 
an  agreement  and  the  terms  thereof  will  be  sufficient. 
(Kammersley  v.  Be  Biel,  12  01.  &  F.  45.)  But  a  refusal 
to  carry  out  "  the  agreement  to  grant  a  lease  which  your 
client  alleges  he  (the  other  party)  has  entered  into  "  is  not 
sufficient.  {Jackson  v.  Oglander,  2  H.  &  M.  465  ;  13  W. 
E.  936.)  A  solicitor  of  one  party,  without  express  autho- 
rity to  conclude  an  agreement,  nas  no  power  to  make  a 
binding  admission  of  the  terms  of  an  agreement.  {Smith 
V.  Webster,  45  L.  J.,  Ch.  528 ;  3  Ch.  D.  49.) 

When  an  agreement  is  to  be  made  out  from  a  corre- 
spondence, it  must  be  clear,  taking  the  whole  together, 
that  there  is  a  concluded  assent  to  all  the  terms,  and  not 
a  mere  treaty  or  conditional  assent.  {Mai/  v.  Thomson,  20 
Ch.  D.  705  ;  51  L.  J.,  Ch.  917;  JFoody.  Silcock,  32  W. 
E.  845  ;  50  L.  T.  251 ;  Donnison  v.  People's  Cafi  Co.,  45 
L.  T.  187.)  A  proposal  met  with  a  simple  and  unqualified 
acceptance  will  be  sufficient  {Qretton  v.  Mees,  7  Ch.  D. 
839  ;  26  W.  E.  607) ;  but  if  the  proposal  is  met  by  a 
counter  proposal,  or  is  accepted  subject  to  some  new  terms, 
or  is  otherwise  qualified,  this  operates  as  a  rejection  of  the 
original  offer,  which  at  once  ceases  to  be  binding  notwith- 
standing the  other  party  afterwards  tenders  an  acceptance 
of  it,  and  there  will  be  no  agreement  until  both  parties 
have  clearly  assented  to  one  and  the  same  set  of  terms. 
{Nesham  v.  Selby,  L.  E.,  7  Ch.  406 ;  41  L.  J.,  Ch.  551 ; 
Cartu>right  v.  Miller,  36  L.  T.  398 ;  Cowley  v.  Watts,  17 
Jur.  172 ;  Watts  v.  Ainstcorth,  1  H.  &  C.  83 ;  31  L.  J., 
Ex.  448 ;  Routledge  v.  Orant,  4  Bing.  653 ;  Hussey  v. 
Hoime-Payne,  8  Ch.  D.  670 ;  4  App.  Cas.  311 ;  47  L.  J., 
Ch.  751 ;  48  L.  J.,  Ch.  846.)  To  ascertain  whether  or  not 
the  correspondence  amounts  to  a  complete  and  final  assent 
we  must  look  at  the  whole  from  beginning  to  end  {May  v. 
Thomson,  supra,  per  lindley,  L.  J.,),  and  a  correspondence 
which  would  be  final,  if  it  had  stopped  at  a  certain  point, 
may,  by  subsequent  letters,  show  that  the  parties  have  not 
agreed  as  to  all  the  terms.  {Smsey  v.  Horne-Payne,  supra; 
Williams  v.  Bri^co,  22  Ch.  D.  441;  48  L.  T.  198.)  In  the 
case  of  Bolton  Partners  v.  Lambert  (37  W.  E.  434 ;  41  Ch. 
D.  295 ;  58  L.  J.,  Ch.  425),  the  Court  of  Appeal  held  that 
where  there  had  been  by  means  of  letters  an  offer  and 
acceptance  constituting  a  completed  contract,  the  fact  that 
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the  party  seeking  specific  performance  had,  in  letters  subse- 
quent to  those  constituting  the  contract,  sought  to  insert  a 
new  stipulation,  did  not  deprive  the  earlier  letters  of  their 
character  of  a  complete  contract.  This  case  was  regarded 
by  Kay,  J.,  in  Bristol,  &c.  Aerated  Bread  Co.  v.  Maggs 
(44  Ch.  D.  616 ;  69  L.  J.,  Ch.  472 ;  and  see  Bellamy  v. 
Debenham,  [1891]  1  Ch.  412),  as  in  conflict  with  the  earlier 
authorities. 

If  the  acceptance  of  an  offer  is  subject  to  certain  condi-  Conditional 
tions,  specified  or  to  be  specified  by  the  party  himself  or  "*^*- 
bis  solicitor,  then,  until  those  conditions  are  accepted,  there 
is  no  final  agreement.  {Crosskt/  v.  Maycocky  L.  K.,  18  Eq. 
180;  43  L.  J.,  Ch.  379.)  The  point  most  frequently 
arises  where  there  is  a  reference  to  a  future  formal  instru- 
ment. If  in  any  informal  documents  the  parties  have 
assented  conclusively  and  finally  to  the  same  terms,  a  mere 
provision  that  they  shall  be  embodied  in  a  more  formal  or 
detailed  instrument  will  not  prevent  their  operating  as  a 
concluded  agreement,  {lb.  ;  Bolton  Partners  v.  Lambert, 
supra;  Ridgway  v.  Wharton,  6  H.  L.  Ca.  238;  27  L.  J., 
Ch.  46 ;  Cayley  v.  Walpole,  39  L.  J.,  Ch.  609 ;  Rossiter  v. 
Milkr,  48  L.  J.,  Ch.  10 ;  26  W.  E.  866  (H.  L.) ;  Lewis  v. 
Brass,  26  W.  E.  162 ;  37  L.  T.  738.) 

But  if  an  offer  is  accepted  subject  to  the  preparation  of  a 
formal  agreement,  there  is  no  contract  until  the  formal 
agreement  is  signed.  {Bolton  Partners  v.  Lambert,  41  Ch. 
D.  303 ;  per  Cotton,  L.  J. ;  Honeyman  v.  Marryat,  6  H. 
L.  Ca.  112;  26  L.  J.,  Ch.  619;  Chinnock  y.  Marchioness 
of  Ely,  4  De  G.,  J.  &  8.  638  ;  34  L.  J.,  Ch.  399 ;  Winn  v. 
Bull,  7  Ch.  D.  29;  47  L.  J.,  Ch.  139;  Harvey  v.  Barnard's 
Inn,  60  L.  J.,  Ch.  750 ;  46  L.  T.  280;  Qoodall  v.  Harding, 
62  L.  T.  126 ;  Bmhell  v.  Pocock,  63  L.  T.  860 ;  Hawkes- 
icorth  V.  CJujffey,  66  L.  J.,  Ch.  336  ;  64  L.  T.  72.)  And  it 
is  not  necessary  the  words  "subject  to"  should  be  used, 
if  it  is  clear  that  the  signature  to  a  more  formal  agreement 
is  a  term  of  the  assent  {Crossley  v.  Maycock,  L.  E.,  18 
Eq.  180) ;  thus,  "  I  accept  your  offer ;  I  will  send  draft 
contract  in  due  course."  {Vale  of  Neath  Colliery  Co.  v. 
Furness,  45  L.  J.,  Ch.  276 ;  Qoodall  v.  Harding,  62  L.  T. 
126.)  This  is  particularly  the  case  where  it  is  obvious 
the  formal  contract  is  to  supply  material  terms  not  yet 
agreed  upon  {Donnison  v.  People's  Cafi  Co.,  46  L.  T.  187) ; 
or  the  correspondence  has  been  between  agents  settling 
the  terms  of  a  formal  contract  intended  to  be  signed  by 


122  THE  DEMISE — ^ITS  REQUISITES  AND  NATURE.      [cHAP.  IV. 

their  principals.  {Bushell  v.  Pocock,  supra.)  Where  all 
the  necessary  terms  had  been  assented  to,  an  agreement 
was  held  to  be  final,  notwithstanding  a  stipulation  for  "  a 
proper  lease  to  be  drawn  up  with  all  proper  clauses  and 
approved  of  bv  me  "  {Eadie  v.  Addison^  52  L.  J.,  Ch.  80 ; 
31  W.  E.  320) ;  and  an  unqualified  acceptance  of  terms, 
with  the  addition,  '^I  shall  be  there  to  sign  the  contract  at 
11  o'clock,"  was  held  not  to  attach  punctual  attendance  as 
a  condition.  {Bramon  v.  Stammers^  28  W.  R.  180 ;  41 
L.  T.  434.)  But  a  contract  to  take  a  lease  on  terms  men- 
tioned, "  provided  the  terms  of  the  draft  lease  are  reason- 
able in  our  estimation,"  was  held  to  be  conditional  and  not 
final  ( Wilcox  v.  Redhead,  49  L.  J.,  Ch.  539 ;  28  W.  E. 
795) ;  and  so  was  a  contract  subject  to  the  approval  of  the 
title  by  the  purchaser's  solicitor.  {Hudson  v.  Buck,  7  Ch. 
D.  68-3 ;  47  L.  J.,  Ch.  247 ;  but  see  Hussey  v.  Home- 
Payne,  4  App.  Ca.  Zll,  per  Cairns,  L.  C.)  Where  A.  and 
B.  agree  that  A.  shall  grant  a  lease  to  the  nominee  of  B., 
the  contract  is  not  enforceable  until  B.  has  made  his 
nomination,  and  the  nominee  has  agreed  to  accept  the 
lease.  ( Williams  v.  Brisco,  22  Ch.  D.  441 ;  48  L.  T.  198.) 
Where  all  the  terms  are  assented  to  subject  to  a  condition, 
the  contract  upon  the  performance  of  that  condition  be- 
comes absolute.  {Bonnewell  v.  Jenkins,  8  Ch.  D.  70 ;  47 
L.  J.,  Ch.  758.)  But  there  must  be  a  final  assent  to  all 
the  terms  {Stanley  v.  Doicdeswell,  L.  R.,  10  C.  P.  102 ;  23 
W.  R.  389),  and  nothing  to  manifest  that  the  writings 
contain  only  part  of  the  terms,  and  that  the  parties  have 
left  something  to  be  determined  by  future  agreement. 
{Eolland  v.  JSyre,  2  Sim.  &  St.  194 ;  JEnglish  Credit  Co.  v. 
Arduin,  40  L.  J.,  Ex.  108 ;  Bertel  v.  Neveux,  39  L.  T. 
257.) 
Continuance  An  offer  which  in  express  terms  limits  the  time  for  its 
of  offer.  acceptance  comes  to  an  end  at  the  expiration  of  the  time 

named  ;  an  offer  not  expressly  limited  in  continuance 
ceases  if  not  accepted  within  a  reasonable  time.  (Leake, 
40  et  seq.)  An  offer  is  put  an  end  to  by  a  direct  refusal  of 
it,  or  by  an  indirect  refusal  in  the  shape  of  a  proposed 
variation  of  terms  not  assented  to  by  the  other  side. 
(Dart,  2H7.)  It  is  revoked  by  the  death  or  bankruptcy  of 
the  person  who  makes  the  offer.  {Meynell  v.  Surtees,  25 
L.  J.,  Ch.  257).  A  proposal  may  be  withdrawn  or  varied 
at  any  time  before  it  is  accepted,  even  although  a  time  be 
named  for  its  acceptance,  which  time  has  not  expired. 
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{Dickinwn  v.  Dodds,  45  L.  J.,  Ch.  777 ;  2  Ch.  D.  463 ; 
Graham  v.  Campbell,  7  Ch.  D.  490 ;  47  L.  J.,  Ch.  593.) 
But  an  offer  is  treated  as  made  continiiously  until  it  be 
brought  to  the  knowledge  of  the  person  to  whom  it  has 
been  made  that  it  is  witiidrawn.  {Hentharn  v.  Fraser^  66 
L.  T.  439 ;  [1892]  2  Ch.  27 ;  61  L.  J.,  Ch.  373 ;  Byrne  v. 
Van  TienhaveUy  6  C.  P.  D.  344 ;  Stevenson  v.  McLean,  5 
Q.  B.  D.  346 ;  49  L.  J.,  Q.  B.  701 ;  but  see  Quenerduaine 
V.  Cole^  32  W.  E.  185.)  Formal  notice  of  withdrawal  is 
not,  however,  necessary ;  it  is  sufficient  if  the  person  to 
whom  it  is  made  has  actual  knowledge  that  the  person 
who  has  made  it  has  done  some  act  inconsistent  with  the 
contmuance  of  the  offer.     {Dickinson  v.  Dodds,  supra.) 

It  is  sufficient  if  the  agreement  be  signed  by  the  party  Signed  by  the 
against  whom  it  is  sought  to  be  enforced,  or  his  agent.  P^^  *?  ^® 
It  need  not  be  signed  by  the  other  party.    {Boys  v.  Aycrsfy  °  ^^^ 
6  Madd.  323 ;  Laxjthoarp  v.  Biyant,  2  Bing.  N.  C.  735 ; 
Warner  v.  Willington,  25  L.  J.,  Ch.  662;  Reuss  Y,Picksley, 
L.  R.,  1  Ex.  342 ;  35  L.  J.,  Ex.  218.)     But  it  seems  that 
if  the  party  who  has  not  signed  it  refuses,  when  called 
upon,  to  do  so,  the  other  party  may  treat  this  as  a  repu- 
diation of  the  contract.     (Sugden,  V.  &  P.  104,  13th  ed.) 
If  the  agreement  is  in  duplicate,  and  the  two  copies  differ, 
it  is  sufficient  that  the  one  signed  by  the  defendant  con- 
tains all  the  essentials.      {Butcher  v.  Na-sh,  W.  N.  (1889) 
116 ;  but  see  Smith  v.  Wheatcroft,  9  Ch.  D.  223 ;  47  L.  J., 
Ch.  746.) 

As  to  signature,  all  that  is  necessary  is  that  a  person  How  signed. 
should,  by  writing  his  name,  or  other  equivalent  act,  testify 
that  he  has  entered  into  the  contract.     {Propert  v.  Parker, 

I  Buss.  &  M.  625;  Jones  v.  Victoria,  Sfc.  Dock  Co,,  2 
Q.  B.  D.  314 ;  46  L.  J.,  Q.  B.  219.)  Thus,  writing  at 
the  head  of  the  document,  "I,  J.  C,  agree"  {Knight  v. 
Civekford,  1  Esp.  190),  **J.B.  agrees"  {Bleaklei/Y.  Smith, 

II  Sim.  150),  or  "Mr.  W.  P.  has  agreed"  {Propert  v. 
Parker,  supra),  would  be  sufficient.  It  must,  however,  be 
introduced  into  the  document  in  such  a  manner  as  to 
govern  and  authenticate  the  whole  instrument  {Ogilvie  v. 
Foljambe,  3  Mer.  53 ;  Caton  v.  Caton,  L.  E.,  2  H.  L.  127 ; 
36  L.  J.,  Ch.  886 ;  Kronheim  v.  Johnson,  7  Ch.  D.  60 ; 
47  L.  J.,  Ch.  132) ;  provided  it  have  that  effect,  it  is 
immaterial  whether  it  is  at  the.  beginning,  in  the  middle, 
or  at  the  end.  If  there  be  an  apparent  intention  to  sign 
at  the  foot  of  the  instrument,  as  by  using  the  words  '*  as 
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witness  our  hands,"  there  is  no  signing  unless  the  names 
be  subscribed.  {Hubert  v.  Treheme^  3  M.  &  Gh*.  743.) 
A  man  may  sign  by  stamping  his  name  {Bennett  v. 
Bnmfitt,  L.  E.  3  C.  P.  28;  37  L.  J.,  C.  P.  25),  or  by 
using  his  initials  (Sug^.  V.  &  P.  144,  14th  ed.),  or  by 
recognizing  and  adoptmg  his  name  printed  at  the  head  of 
a  memorandum  {Tourret  v.  Cripps,  48  L.  J.,  Ch.  567  ;  27 
W.  E.  706),  or  a  bill  of  parcels  {Schneider  v.  Iforris,  2  M. 

6  S.  286)  ;  or  by  adopting  a  previous  signature,  as  by 
altering  or  assenting  to  an  alteration  made  after  signature. 
{Hudson  V.   Stiiarty  22  W.  E.  534;  Bluck  v.   Gompertz, 

7  Ex.  862.)  A  document  containing  the  name  of  the 
party  to  be  charged,  and  presented  by  him  or  his  agent  to 
the  other  party  for  signature,  is  sufficiently  signed  by  the 
party  to  be  charged.  {Evans  v.  Hoare^  [1892]  1  Q.  B. 
693 ;  61  L.  J.,  Q:  B.  470.)  Thus,  a  document  in  the  form 
of  a  letter  and  commencing  with  the  defendants'  name  (as 
being  addressed  to  them),  and  submitted  by  their  agent  to 
the  plaintiff  for  signature  by  him,  was  held  to  be  suffi- 
ciently signed.  {lb.)  Signed  instructions  to  a  telegram 
would  be  sufficient  {Godtcin  v.  FranciSy  L.  E.  5  C.  P.  295 ; 
39  L.  J.,  0.  P.  12*1),  but  a  signature  to  a  letter,  which 
referred  to  and  accompanied  an  engrossment  containing  a 
recital  of  the  contract,  was  held  not  sufficient.  {Mundy  v. 
Asprey,  49  L.  J.,  Ch.  216;  13  Ch.  D.  855.)  But  where  a 
plaintiff  sent  a  draft  to  the  defendant's  solicitor,  which  the 
latter  returned  approved,  and  afterwards  the  defendant  wrote 
complaining  that  the  lease  had  not  been  engrossed,  it  was 
held,  that  the  defendant's  letter  contained  a  sufficient  refer- 
ence to  the  draft  to  enable  the  two  to  be  read  together  to 
satisfy  the  statute.  {Craig  v.  Elliott ^  15  L.  E.,  Ir.  257.) 
The  signature  may  be  in  ink  or  in  lead.  {Geary  v.  Physic^ 
5  B.  &  C.  234.) 

Agent  need  If  an  agreement  be  signed  by  an  agent,  he  need  not  be 

^ohited^b"  authorized  to  do  so  by  writing  {Heard  v.  Pilky^  L.  E.,  4 
writing.  ^  Ch.  548 ;  Cave  v.  Mackenzie^  46  L.  J.,  Ch.  564) ;  but  he 
must,  in  fact,  have  the  authority  of  his  principal  to  sign  a 
binding  contract  {Vale  of  Neath  Colliery  Co,  y.  Furness^  46 
L.  J.,  Oh.  276 ;  24  W.  E.  631 ;  Smith  v.  Webster,  3  Ch.  D. 
49 ;  45  L.  J.,  Ch.  528;  Forster  v.  Borland,  7  H.  &  N.  103; 
30  L.  J.,  Ex.  396),  of  which  the  onus  of  proof  would  lie 
upon  a  plaintiff  relying  upon  the  authority.  {Davis  v. 
Coles,  85  L.  T.  Jour.  229 ;  Saunders  v.  Dence,  52  L.  T. 
644.)    And  a  house  agent,  with  instructions  merely  to  find 
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a  tenant  for  property,  wotdd  not  be  impliedly  authorized 
to  enter  into  a  binding  agreement  with  a  person  willing  to 
become  tenant.     {Hamer  v.  Sharp^  L.  E.,  19  Eq.   108; 

44  L.  J.,  Ch.  63;  Wilde  v.  Watson^  1  L.  E.  Ir.  402; 
Prior  V.  MoorCy  3  Times  Ia  E.  624 ;  Chadburn  v.  Moore^ 
67  L.  T.  257.) 

The  authority  of  the  agent  may  be  shown  by  the  subse-  Ratification 
quent  recognition  and  adoption  by  the  principal  of  his  acts.  ^  agent's 
(Bolton  Partners  v.  Lambert,  41  Ch.  D.  295 ;  58  L.  J.,  Ch.  *^**- 
425.)     The  rule  as  to  ratification  by  a  principal  of  acts 
done  by  an  assumed  agent  is,  that  the  ratification  is  thrown 
back  to  the  date  of  the  act  done,  and  that  the  agent  is  put 
in  the  same  position  as  if  he  had  authority  to  do  the  act 
at. the  time  it  was  done  by  him.     (iJ.,  per  Cotton,  L.  J. ; 
Re  Portuguese  Consolidated  Copper  Mines,  Ex  parte  Badman, 

45  Ch.  D.  16;  see  Fiy,  711.)i 

When  in  the  course  of  negotiations  a  misrepresentation  Mlfirepi^sen- 
is  made  by  an  agent,  the  principal  is  responsible  for  the  ***^°^  ^y 
misrepresentation  if  it  is  within  the  scope  of  the  agent's  *^^°  ' 
authority.    If  a  man  employs  an  agent  to  let  a  house,  the 
employment  implies  an  authority  to  describe  the  property 
tmly,  to  represent  its  actual  situation,  and,  if  the  agent 
thinks  fit,  its  value.    {Mullens  v.  Miller,  52  L.  J.,  Ch.  380 ; 
22  Ch.  D.  194 ;  Ludgate?-  v.  Lore,  44  L.  T.  694.) 

It  often  happens  during  the  treaty  for,  and  before  a  Oral  agree- 
formal  lease  or  agreement  is  drawn  up,  that  certain  matters  ™®"*  ®°^^*" 
are  agreed  upon  which  are  not  afterwards  embodied  in  the  ^  writing^ 
formal  instrument,  and  a  question  arises  whether  they  can  supported. 
be  enforced  by  tiie  one  party  against  the    other.     The 
test  would  seem  to  be,  first,  whether  the  alleged  agreement 
is  concerning  "  an  interest  in  lands  or  tenements,"  and  if 
not,  then,  secondly,  whether  it  amounts  to  a  variation  of 
the  terms  of  the  written  agreement,  or  forms  an  indepen- 
dent collateral  contract.     In  the  latter  case  it  may  be 
supported,  though  not  in  writing.     {Lindky  v.  Lacey,  17 
C.  B.,  N.  S.  578 ;   34  L.  J.,  C.  P.  7.)     Thus,  where  a 
tenant  entered  on  land  on  the  understanding  that  a  lease 
should  be  executed  at  a  future  time,  and  when  the  lease 
was  presented  he  refused  to  sign  unless  the  landlord  would 
agree  to  destroy  the  rabbits.     The  landlord  then  verbally 
consented,  and  the  tenant  signed  the  lease,  which  contained 
a  clause  by  which  the  tenant  agreed  not  to  shoot,  hunt, 
sport,  or  destroy  any  game,  but  to  use  his  best  endeavours 
for  the  preservation  of  the  same.     In  an  action  by  the 
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tenant  upon  the  landlord's  verbal  agreement  to  destroy  the 
rabbits,  it  was  held  that  this  agreement,  thoufi^h  oral,  was 
binding,  since  it  was  collateral  to,  and  did  not  alter  or  vary, 
the  written  contract.  (Morgan  v.  QHffith^  L.  R.,  6  Ex. 
70 ;  40  L.  J.,  Ex.  46 ;  Erskine  v.  Adeane,  42  L.  J.,  Ch. 
849 ;  L.  E.,  8  Ch.  756.)  So,  where  a  lessor  promised  that 
if  the  proposed  lessee  would  take  the  lease  oi  a  house,  he 
would  complete  the  house  and,  amongst  other  things,  con- 
struct a  water-closet,  it  was  held  that  the  promise  to 
complete  the  house  and  construct  the  closet  was  a  distinct 
collateral  contract  not  required  to  be  in  writing.  [Mann 
V.  NunUy  43  L.  J.,  C.  P.  241 ;  but  the  case  has  been  ques- 
tioned, 32  L.  T.  320.)  And  where,  upon  the  negotiation 
for  a  tenancy  of  a  house  and  furniture,  the  landloid  afirreed 
to  do  repaii^  and  send  in  more  furniture,  it  was  hell,  on 
demurrer,  that  this  was  a  collateral  agreement  not  required 
to  be  in  writing.  {Angelly,  DukCyij.  R.,  10  Q.  B.  174  ; 
44  L.  J.,  Q.  B.  78 ;  approved  Carter  v.  Saltnouy  43  L.  T. 
490.)  But  evidence  cannot  be  given  to  set  up  a  prior 
parol  agreement  in  lieu  of  a  written  one ;  and  upon  the 
trial  of  Angell  v.  Duke  (supra)  it  appeared  that  after  the 
promise  by  the  landlord  the  plaintiff  had  entered  into  a 
written  agreement  to  take  the  house  and  the  specified 
furniture  in  the  house,  and  it  was  held  that  evidence  of  the 
previous  parol  promise  was  inadmissible  as  being  an  attempt 
to  add  an  additional  term  to  the  written  contract.  (Angell 
V.  Duke,  32  L.  T.,  N.  S.  320 ;  L.  R.,  10  Q.  B.  174 ;  Carter 
V.  Salmon,  43  L.  T.  490 ;  Burtsal  v.  Bianchi,  65  L.  T. 
678.) 

Though  evidence  may  not  be  given  to  vary  the  terms  of 
a  written  contract,  evidence  may  be  given  to  show  that  it 
was  not  the  intention  of  the  parties  that  the  writing  should 
operate  as  a  contract.  (Rogers  v.  Sadley,  32  L.  J.,  Ex. 
241 ;  Tym  v.  Campbell,  26  L.  J.,  Q.  B.  277 ;  CUver  v. 
Kirknian,  24  W.  R.  159 ;  33  L.  T.  672 ;  M'Collin  v. 
Qilpin,  29  W.  R.  408 ;  44  L.  T.  914.) 

The  manner  in  which  a  collateral  agreement  may  be 

used  in  answer  to  a  claim  for  specific  performance  will  be 

hereafter  noticed. 

How  far  lease      Where  there  has  been  a  written  agreement  for  a  lease, 

supenedeB       followed  by  an  actual  lease,  the  rights  of  the  parties  must 

^^^^    ^  be  governed  wholly  by  the  deed  as  to  so  much  of  the 

contract  as  the  deed  deals  with.     (Leggott  v.  Barret,  15 

Ch.  D.  306 ;  Wheeldon  v.  Bunnncs,  12  Ch.  D.  31 ;  48  L.  J., 
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Ch.  853.)  If  the  agreement  also  contain  stipulations 
as  to  oollateral  matters  whioh  are  not  dealt  with  hj  the 
lease,  the  agreement  may  he  looked  at  to  ascertain  the 
rights  of  the  parties  {Salaman  v.  Ohver^  L.  R.,  20  Eq. 
444 ;  44  L.  J.,  Ch.  551 ;  Palmer  v.  JohnsoUy  53  L.  J., 
Q.  B.  348 ;  13  Q.  B.  D.  361) ;  unless  it  be  shown  that 
the  lease  was  in  pursuance  of  a  new  parol  agreement  vary- 
ing the  terms  of  the  original  writing.  (Sanderson  v. 
Grates,  23  W.  R.  797.) 


(b.)  Right  to  investigate  Lessor*s  Titk. 

But  for  the  provisions  of  the  Acts  next  hereinafter  Former  right 
considered,  a  person  who  had  agreed  to  grant  a  lease  would  to  investigate 
have  been  bound  to  make  out  and  verify  his  title  in  the 
same  way  as  if  he  had  agreed  to  sell  the  fee  simple. 
{Jones  V.  WattSj  43  Ch.  D.  574,  per  lindley,  L.  J.) 

However,  by  the  Vendor  and  Purchaser  Act,  1874  (37  &  V.  &  P.  Act, 
38  Vict.  c.  78),  s.  2,  it  is  provided  that  "  under  a  contract  ^^^*' 
to  grant  or  assign  a  term  of  years,  whether  derived  or  to 
be  derived  out  of  a  freehold  or  leasehold  estate,  the  in- 
tended lessee  or  assign  shall  not  be  entitled  to  call  for  the 
title  of  the  freehold.  This  did  not  prevent  the  grantee 
or  purchaser  of  an  underlease  calling  for  the  title  of  his 
immediate  lessor.  But  by  the  Conveyanoinff  Act,  1881 
(44  &  45  Vict.  0.  41),  s.  3,  subs.  (1),  a  purchaser  of  an 
underlease  is  precluded  from  calling  for  the  title  of  the 
leasehold  reversion ;  and  by  sect.  13,  on  a  contract  for  a 
sub-demise,  the  title  to  the  leasehold  reversion  cannot  be 
required  without  express  stipulation.  The  Act  still  leaves 
a  sub-tenant  liable  to  produce  his  own  lease  to  his  intend- 
ing lessee.  (Gosling  v.  TToolf,  41  W.  R.  106 ;  [1893]  1 
Q.  B.  39.)  It  is  not  quite  clear  what  the  expression  "  to 
call  for  the  title  "  means.  It  obviously  exempts  the  lessor 
from  furnishing  an  abstract  or  producing  his  deeds,  but  it 
does  not  prevent  the  lessee  from  showing  aliunde  that  the 
title  is  bad.  {Jones  v.  Watts,  supra,)  In  an  action  for 
specific  performance  of  an  agreement  to  accept  a  lease,  if 
the  defendant  raises  a  definite  objection  to  the  title,  which 
the  Court  can  deal  with,  he  will  have  the  usual  right  of  a 
litigant  to  production  of  documents  in  the  possession  of 
the  lessor  relative  to  that  issue ;  but  he  gets  no  such  right 
from  a  mere  denial  of  the  plaintifi's  title  or  vague  general 
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allegations  of  the  existence  of  restriotiYe  oovenants.    {Jones 
V.  Watts,  supra.) 

The  statutory  restriction  against  calling  for  the  title 
of  the  lessor  does  not  relieve  me  lessee  from  constructive 
notice  of  anything  which  he  could  have  discovered  had  he 
examined  the  title.  The  position  of  the  lessee  is,  in  fact, 
the  same  as  if,  under  the  previous  law,  he  had  expressly 
stipulated  not  to  call  for  the  title.  {Patman  v.  Harland, 
17  Ch.  D.  353 ;  50  L.  J.,  Ch.  642.)  Therefore,  in  any 
case  in  which  the  intended  lessee  proposes  to  expend  money 
in  improvements  or  building,  it  is  imprudent  to  take  a 
lease  without  investigating  the  lessor's  title  (see  Besley  v. 
BesUy,  9  Ch.  D.  103  ;  38  L.  T.  844  ;  Clayton  v.  Leech,  41 
Ch.  D.  103) ;  for  he  is  bound  by  all  the  infirmities  of  the 
title  of  his  lessor,  notwithstanding:  he  may  have  been  ex- 
eluded  by  statute'  or  express  conlition  Jm  investigatiBg 
it.  {Patman  v.  Harland,  supra ;  Thornewell  v.  Johnson,  50 
L.  J.,  Ch.  641 ;  29  W.  R.  677 ;  Porter  v.  Drew,  5  C.  P.  D. 
143 ;  49  L.  J.,  C.  P.  482 ;  Mogridge  v.  Clapp,  40  W.  R. 
663  ;  [1892]  3  Ch.  382.) 

(c.)  Form  of  Lease  pursuant  to  Agreement — "  Usual 

Covenants." 

Agreements  for  leases  are  often  very  concise  and  in- 
formal documents,  and  it  is  frequently  an  important 
question,  what  terms  tibe  parties  really  have  attached  to 
tneir  relationship  of  landlord  and  tenant.  Thus  it  is  often 
''  U8iiar'  agreed  that  a  lease  shall  contain  ^'  all  usual  covenants  and 
covenants.  clauses,"  and,  indeed,  a  bare  contract  for  a  lease  imports 
that  there  should  be  proper  covenants,  and,  according  to 
Lord  Eldon,  the  law  implies  what  they  are.  {Church  v. 
Brown,  15  Ves.  265 ;  Propert  v.  Parker,  3  My.  &  K.  280  ; 
and  seejoer  Jessel,  M.  R.,  Hampshire  v.  Wickens,  47  L.  J., 
Ch.  243;  7  Ch.  D.  555.)  It  has,  however,  often  been 
treated  as  a  question  of  fact  properly  left  to  a  jury  to  say 
what  covenants  are  "  usual  {Bennett  v.  Woniack,  3  C.  & 
P.  96) ;  and  was  so  left  in  the  later  case  of  Brookes  v. 
Drysdale  (3  C.  P.  D.  52  ;  26  W.  R.  331).  It  is  submitted 
that  the  true  distinction  is,  that  the  covenants  mentioned 
below  as  usual  and  proper  in  any  lease  would  be  so 
regarded  as  matter  of  law ;  and  that  other  covenants 
claimed  to  be  usual  from  custom,  particular  trade,  or  other 
circumstances,  would  be  a  question  of  fact  for  a  jury. 
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Covenants  by  the  lessee  for  payment  of  rent  {Tat/lor  v.  What  are 
Sordcy  1  Burr.  60, 126) ;  for  payment  of  such  taxes  as  are  "w^al." 
not  expressly  payable  by  the  landlord  (5  Da  v.  Con  v.  51, 
3rd  ed.)  ;  to  keep  the  j)remises  in  repair  {Doe  v.  Withers^ 

2  B.  &  Ad.  903) ;  to  ^ve  them  up  in  that  condition  at  the 
expiration  or  determination  of  the  term;  to  permit  the 
lessor  to  enter  and  view  the  state  of  repairs  {Blakesley  v. 
Wheldofiy  1  Hare,  181) ;  to  cultivate  lands  according  to  the 
approved  rules  of  husbandry;  and  a  covenant  by  the  lessor 
for  quiet  enjoyment  as  against  himself  and  those  claiming 
through  him  {Hall  v.  City  of  London  Brewery  Co.^  31  L.  J., 
Q.  B.  257),  may  be  treated  as  usual  and  proper  covenants 
in  any  lease.  {Hampshire  v.  Wickens,  7  Ch.  D.  555 ;  47 
L.  J.,  Ch.  243.)  Custom  and  the  particular  circumstances 
may  render  other  covenants  proper,  but  they  cannot  be 
considered  as  usual  ones  in  a  legal  sense.  Thus,  in  an 
agreement  for  a  lease  to  contain  ^'  aU  covenants  usual  and 
ordinary  in  farming  leases,"  the  local  custom  in  respect  of 
such  leasee  may  be  looked  to  {Bell  v.  Barchard,  21  L.  J., 
Ch.  411 ;  16  Beav.  8),  or  previous  leases  between  the  same 
parties. 

In  ascertaining  what  are  usual  covenants,  clauses,  and 
provisoes,  it  must  be  borne  in  mind  that  the  fact  of  a 
covenant  or  proviso  being  usually  inserted  in  leases  of  a 
similar  kind  will  not  bring  it  witlun  the  legal  acceptation 
of  the  term  "usual."  (5  Dav.  Conv.  51,  3rd  ed.)  Thus, 
where  there  was  an  agreement  for  a  lease  to  contain 
"usual  and  customary  mining  clauses:"  it  was  held  to 
mean  not  usual  clauses  in  a  miniug  lease,  but  usual  clauses 
for  earndng  on  mining  operations.  {Hodgkinson  v.  Crowe, 
44  L.  J.,  Ch.  238 ;  L.  E.,  19  Eq.  591.) 

In  the  absence  of  an  express  stipulation,  the  Court,  Froyisofor 
imder  an  agreement  for  "  usual  and  customary  clauses,"  "-e^^'7- 
wiU  only  allow  to  be  inserted  in  the  lease  a  proviso  for 
re-entry  on  non-payment  of  rent,  and  not  a  general  proviso 
for  re-entry  on  breach  of  any  covenant,  although  the  latter 
may  be  usually  inserted  in  similar  leases  in  the  locality. 
{Sodgkinson  v.  Crowe,  44  L.  J.,  Ch.  680 ;  L.  E.,  10  Ch. 
622 ;  lie  Anderton  and  Milner^s  Contract,  45  Ch.  D.  476 ; 
59  L.  J.,  Ch.  765 ;  Be  Lander  and  Bagleyh  Contract,  [1892] 

3  Ch.  41.) 

Clauses  as  to  forfeiture  on  bankruptcy,  and  in  restraint  Goyenants 
of  assignment  without  licence,  are  not  usual  {Sendersofi  v.  ^gg^^^ 


130 


THE  DEMISES-ITS  BEQUISITES  AND  NATURE.      [CHAP.  IV. 


In  restraint 
of  trade. 


To  restore  in 
case  of  de- 
Btrootioo. 


Hay,  3  Bro.  0.  C.  632;  Jones  v.  Janes,  12  Ves.  186; 
Hampshire  v.  Wickens,  47  L.  J.,  Ch.  243 ;  7  Ch.  D.  655  ; 
Hy<k  V.  Wardm,  3  Ex.  D.  72 ;  47  L.  J.,  Ex.  121 ;  Eadie 
V.  Addison,  62  L.  J.,  Ch.  80 ;  31  W.  R.  320 ;  Church  v. 
Brown,  15  Ves.  268 ;  Buckland  v.  Papillan,  L.  R.,  2  Ch. 
67;  36  L.  J.,  Ch.  81;  Bishop  v.  Taylor,  39  W.  R.  642; 
60  L.  J.,  Q.  B.  666) ;  even  in  a  mining  district  where 
such  clauses  are  customary  {Hodgkinson  v.  Crowe^  L.  R., 
19  Eq.  691 ;  44  L.  J.,  Ch.  238) ;  or  in  a  lease  of  a  public- 
house.  {Re  Lander  and  Bagley's  Contract,  [1892]  3  Ch. 
41.)  Neither  is  a  proviso  that  underleases,  assignments, 
and  evidence  of  devolutions  of  the  premises  shall  be  left 
with  the  solicitor  of  the  lessor  within  two  calendar  months 
from  the  date  thereof  for  registration,  and  a  fee  paid  for 
registration,  *' common  and  usual"  in  leases  of  public- 
houses.  {Brookes  v.  Drysdak,  3  C.  P.  D.  52 ;  26  W.  R. 
331.)  Such  provisoes  are,  however,  common  in  leases  in 
the  coimtj  of  Middlesex, — a  fact  to  be  borne  in  mind  in 
dealing  with  property  so  situate. 

In  a  lease  of  a  mine  in  Derbyshire,  a  proviso,  that  when 
the  mines  demised  are  incapable  of  being  worked  to  a 
profit  the  lessee  shall  be  entitled  to  determme  the  lease,  is 
not  usual.  (Strelley  v.  Pearson,  15  Ch.  D.  113 ;  49  L.  J., 
Ch.  406.) 

Covenants  in  restraint  of  trade  in  a  trading  district 
{Wilbraham  v.  Livesey,  18  Beav.  206),  or  restraining  the 
lessee  from  carrying  on  a  particular  trade  without  the 
licence  of  the  lessor,  are  not  "  usual "  {Propert  v.  Parker, 
3  My.  &  K.  280) ;  and  an  agreement  that  a  house  shall 
not  be  converted  into  a  school  will  not  authorize  a  restric- 
tion against  the  carrying  on  of  other  trades.  {Van  v. 
Corpe,  3  My.  &  K.  269.)  Neither  will  an  agreement  not 
to  carry  on  any  but  a  given  trade  authorize  the  insertion 
of  affirmative  covenants  to  carry  on  that  trade.  {Doe  v. 
Guest,  15  UL.&^.IQQ.) 

It  is  not  a  usual  proviso  that  if  the  premises  demised  be 
blown  down  or  burned  by  accidental  fire,  the  lessor  shall 
repair  or  rebuild,  or  in  default  the  lessee  shall  be  at  liberty 
to  quit  the  premises,  and  be  forthwith  discharged  from 
payment  of  rent.  {Doe  v.  Sandham,  1  T.  R.  706 ;  Thotpe 
V.  Milligan,  6  W.  R.  336.)  And  upon  an  agreement  "  for 
usual  and  necessary  covenants  and  provisoes,  and  par- 
ticularly a  covenant  on  the  part  of  the  lessee  to  keep  the 
premises  in  good  tenantable  repair,"  it  vras  held  that  he 
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iras  not  entitled  to  introdnoe  into  the  covenant  the  words 
"  damages  by  fire  or  tempest  only  excepted."  {Sharp  v. 
Milliganj  23  Beav.  419.)  Even  where  the  lessor  consents 
to  the  covenant  to  repair  being  qualified  by  excepting 
damaj?e  by  fire,  the  lessee  is  not  entitled  to  the  finiher 
qnalincation  of  "  or  other  casualty."  {Crosse  v.  Morgan^ 
37  W.  E.  643 ;  60  L.  T.  703.) 

Upon  the  letting  of  a  public-house  a  covenant  that  the  Covenantfl  as 
tenant  shall  do  no  act  whereby  the  licence  shall  become  *®  °?*?^l 
forfeited,  is  not  an  implied,  and  therefore  not  a  usual,  ST-houaM! 
covenant  {Maw  v.  Hhulmarsh^  28  L.  T.,  N.  S.  644) ; 
neither  is  a  covenant  that  the  lessee  shall  reside  on  the 
premises,  and  personally  conduct  the  business.  {Re  Lander 
and  Bagley's  Contract,  [1892]  3  Ch.  41.)  And  where  a 
lease  of  a  public-house  contained  covenants  by  the  lessee 
to  keep  up  the  licence,  and  after  its  expiration  the  lessor 
agreed  to  grant  a  new  lease  to  contain  covenants  ^^  similar 
to"  those  of  the  former  lease,  under  which  agreement 
the  lessee  retained  possession  and  suffered  a  forfeiture  of 
his  licence ;  the  lessor  having  sought  specific  performance, 
it  was  held,  that  he  was  not  entitled  to  insert  a  covenant  to 
keep  up  the  licence,  but  only  a  covenant  that  the  lessee 
would  use  his  best  endeavours  to  obtain  a  licence,  and,  if 
obtained,  would  keep  up  the  same,  in  the  terms  of  the  old 
covenant.     {Shepheard  v.  Walker,  34  L.  T.,  N.  S.  230.) 

The  only  safe  course  is  to  set  out  verbatim  in  an  agree- 
ment the  covenants  intended  to  be  inserted  in  the  lease ; 
for  otherwise  questions  in  respect  of  ^'  usual "  clauses  will 
arise  upon  an  attempt  to  enforce  specific  performance  of  the 
agreement,  or  in  any  legal  proceedings  in  respect  of  the 
duties  and  liabilities  of  the  parties  thereunder. 

The  Vendor  and  Purchaser  Act,  1874  (37  &  38  Vict.  Summona 
c.  28),  s.  9,  provides  that  a  vendor  or  a  purchaser  of  real  T^f^iJ^i*^' 
or  leasehold  estate  may  apply  in  a  summary  way  to  a  toVecide ' 
jud^e  in  chambers  in  respect  of  any  question  arising  out  questioos 
of  the  contract  (not  being  a  question  affecting  its  validity  2^®"^ 
or  existence).     Under  this  provision  a  summons  may  be 
taken  out  to  settle  questions  arising  between  a  lessor  and 
lessee  out  of  the  contract  to  grant  a  lease  {Re  Step/ienson 
and  CoXy  36  Sol.  J.  287) ;  such  as  to  the  form  of  the  lease 
to  be  granted  {Re  Anderton   and  Milner's  Contract,  45 
CL  D.  476 ;  69  L.  J.,  Ch.  765 ;  Re  Lander  and  Raglet/s 
Contract,  [1892]  3  Ch.  41),  or  the  like. 

K  2 


con- 
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(d)  Action  far  Specific  Performance. 

Afisumin^  the  existenoe  of  a  valid  oontraot  for  a  lease, 
of  which  the  written  evidence  satisfies  the  Statute  of 
Frauds,  the  remedy  of  either  party  for  non-fulfilment  of 
its  terois  by  the  other  party  is  either  an  action  for  specific 
perforinan^  or  for  dan^  J  or  for  both. 

Where  such  a  contract  has  been  entered  into  by  com- 
petent parties,  and  is  unobjectionable  in  its  nature  and 
circumstances,  specific  performance  is  as  much  a  matter  of 
course,  and  therefore  of  right,  as  are  damages.  {Hall  v. 
Warren^  9  Ves.  605  ;  Fry,  19.)  The  jurisdiction  in  specific 
performance  exists : — 1st.  Where  damages  will  not  afford 
an  adequate  compensation  for  the  non-performance  of  the 
contract  {Harnett  v.  Yeilding^  2  Sch.  &  Xief .  553  ;  Davis  v. 
Hone^  ibid,  341 ;  Hyan  v.  Mutual  Tontine,  8fc.  Association^ 
;i893]  1  Ch.  116,  pef^  Kay,  L.  J.) ;  and  2nd.  Where  the 
essor  IS  unable  to  perform  his  part  of  the  contract  literally, 
although  he  is  able  to  perform  it  substantially;  or,  not 
being  able  to  perform  it  substantially,  the  lessee  is  willing 
to  taJke  what  he  can  get.  In  the  last-mentioned  class  of 
cases  the  Court  exercises  its  jurisdiction  to  grant  specific 
performance  with  compensation  in  respect  of  the  difference 
between  the  actual  and  expressed  subject-matter  of  the 
contract.     (Fry,  22,  518.) 

The  exercise  of  tiie  jurisdiction  in  specific  performance 
is  in  the  discretion  of  the  Court;  not  an  arbitrary  or 
capricious  discretion,  but  one  to  be  governed,  as  far  as 

fossible,  hy  fixed  rules  and  principles.  {Lamare  v.  Dixon^ 
A.  E.,  6  H.  L.  414 ;  43  L.  J.,  Ch.  203 ;  Haywood  y.  Cope, 
27  L.  J.,  Ch.  468.)  Accordingly,  on  the  ground  that  the 
remedy  in  damages  is  adequate,  performance  will  not  be 
enforced  of  an  agreement  for  a  lease  from  year  to  year 
{Clayton  v.  Illingworthj  10  Hare,  451) ;  nor  where  the 
term  agreed  upon  has  expired,  or  will  expire,  before  a 
decree  can  be  obtained.  {Nesbit  v.  Meyer,  1  Swanst.  226 ; 
Walters  v.  Northern  Coal  Co,,  25  L.  J.,  Ch.  633,  638 ; 
5  De  G.,  M.  &  G.  629  ;  Be  Brassac  v.  Martyn,  11  W.  E. 
1020.) 

The  rule  of  the  Court  is  to  refuse  specific  performance 
where  the  judgment  would  be  inoperative  {Gregory  v. 
Wilson,  9  Hare,  683) ;  for  instance,  where  the  lease,  if 
granted,  might  at  once  be  determined  under  the  proviso 
for  re-entry  for  breach  of  a  covenant  to  repair  {ibid, ;  Nunn 
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y.  Truacott,  3  De  G.  &  S.  304 ;  Swain  y.  At/res,  21 Q.  B.  D. 
289 ;  57  L.  J.,  Q.  B.  428),  to  cultivate  in  a  husbandlike 
manner  {Coatsicorih  v.  JohmoUy  56  L.  J.,  Q.  B.  220),  or 
to  insure  (Thompson  v.  Ouyouy  5  Sim.  65),  or  for  breach  of 
any  other  covenant  which  must  of  necessity  be  introduced 
into  the  lease.  (Jones  v.  Jones^  12  Ves.  188;  Leiois  v. 
Bondy  18  Beay.  85.)  Even  where  the  lease,  if  executed, 
would  contain  no  proviso  for  re-entry,  or  only  a  proviso 
for  re-entry  on  non-payment  of  rent  {antCy  p.  129),  yet 
where  acts  of  waste  wnich  would  work  a  forfeiture,  or 
breaches  of  covenant  which  could  not  be  compensated  by 
damages,  have  been  committed,  specific  performance  would 
be  renised.  (Oourlay  v.  Duke  of  Somerset^  1  V.  &  B.  68  ; 
Hare  v.  Surges^  5  W.  E.  585.)  It  is  said  that  in  order 
that  such  breaches  may  be  a  bar  to  specific  performance 
they  must  be  gross  and  wilful.  (Parker  v.  Ta^welly  2  De 
Q.  &  J.  573.)  The  meaning  of  the  expression  is  not 
dear  (Fry,  442),  and  at  all  events  a  breach  would  be 
r^arded  as  ^^ gross  and  wilful"  if  not  attributable  to 
mistake  or  accident.     (Qregory  v.  Wtlsony  9  Hare,  689.) 

The  above  rule  was  not  affected  by  sect.  14  of  the  Howsaoh 
Conveyancing  Act,  1881  (44  &  46  Vict.  c.  41),  under  X^^*' 
which  if  the  lease  had  actually  been  granted,  the  Court  Conreyanc- 
could  have  relieved  against  the  forfeiture.  The  section  ingActs. 
deals  in  terms  only  witn  forfeiture  "  under  any  proviso  or 
stipulation  in  a  lease^  for  a  breach  of  any  covenant  or 
condition  in  the  lease."  It  has  been  held  that  ''  lease  " 
does  not  include  an  agreement  for  a  lease.  (Coatsworth  v. 
Johnson,  64  L.  T.  520 ;  Swain  v.  Ayres,  20  Q.  B.  D.  585.) 
And,  according  to  the  later  view  of  the  Court  of  Appeal,  it 
does  not  include  an  agreement  for  a  lease  unless  the 
agreement  is  one  of  which  a  Court  of  Equity  tvould  have 
granted  specific  performance  altogether  apturt  from  the 
provisions  of  sect.  14.  {Swain  v.  Ayres,  21  Q.  B.  D.  289 ; 
57  L,  J.,  Q.  B.  428.)  Applying  that  decision  affirma- 
tively, Kekewich,  J.,  held  that  where,  notwithstanding 
breaches  of  covenant,  there  was  a  right  to  specific  per- 
formance of  an  agreement  for  a  lease  independently  of  the 
section,  the  tenant  might  have  performance  upon  making 
compensation  according  to  the  section.  {Strong  v.  Stringer y 
61  £.  T.  470.)  The  matter  has  been  further  dealt  with 
by  the  Conveyancing  Act,  1892  (55  &  56  Vict.  c.  13),  s.  5, 
which  enacts  that  in  sect.  14  of  the  Act  of  1881,  "lease" 
fkh^W  also  include  an  agreement  for  a  lease  where  the 
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leflsee  has  become  entitled  to  have  his  lease  granted.  It  is 
not  qtdte  dear  whether  this  part  of  the  section  is  merely 
declaratory  of  the  law,  as  laid  down  in  Swain  v.  Ayrea^  or 
was  intended  to  include  an  agreement  for  a  lease  where 
the  lessee  would,  but  for  the  breach  complained  of  have 
become  entitled  to  have  his  lease  granted. 

Formerly,  when  it  was  doubtful  whether  or  not  there 
had  been  a  breach  of  the  covenants  which  ought  to  be 
introduced  into  the  lease,  the  Court  decreed  specific  per- 
formance, and  directed  the  lease  to  bear  the  date  of  the 
a^eement,  giving  the  lessor  the  opportunity  to  bring  an 
ejectment  in  respect  of  the  breaches.     {Pain  v.  Coombs^ 
1  De  G.  &  J.  34 ;  Lillie  v.  Legh,  3  De  G.  &  J.  204 ; 
Poyntz  V.  Fortune^  27  Beav.  393 ;  Rankin  v.  Lay^  29  L.  J., 
Ch.  734.)     But  now  the  whole  matter  will  be  disposed  of 
in  one  action. 
Of  oral  agree-      Even  where  there  has  been  only  an  oral  agreement  for 
ments  after      ^k  lease,  it  may  be  enforced  specifically  where  there  has 
part  perform.  ^^^  ^  sufficient  part  performmce  of  the  contract  to  take 
it  out  of  the  operation  of  the  Statute  of  Frauds,  and  the 
terms  of  the  agreement  can  be  distinctly  shown.     {Lester 
V.  Foxcrqft,  1  Wh.  &  Tu.  L.  C.  828.)     The  doctrine  of 
part  performance  applies  to  all  cases  in  which  a  Court  of 
Equity  would  grant  specific  performance  if  the  alleged 
agreement  had  been  in  writmg.      {McManua  v.  Cooke^ 
35  Ch.  D.  681 ;  56  L.  J.,  Ch.  662 ;  Fry,  276.)     To  amount 
to  part  performance,  an  act  must  be  unequivocally  refer- 
able to  the  agreement  {Morphett  v.  Jones^  1  Swanst.  181 ; 
Maddiaon  v.  Alderson^  8  App.  Cas.  467 ;  52  L.  J.,  Q.  B. 
737),  and  such  as  to  raise  an  inference  of  some  agreement, 
and  then  parol  evidence  is  admitted  to  show  what  the 
agreement  was.     {Frame  v.  Dawson^  14  Ves.  386.) 
Acts  of  part         Thus,  where  a  person  enters  into  possession  imder  a 
performanoe:   parol  agreement,  and  with  unequivocal  reference  to  such 
(1)  Po88M8ion  agreement  {Morphett  v.  Jones,  supra;   Ungky  v.   Ungley^ 
e!^^e.    6  Ch.  D.  887  ;  46  L.  J.,  Ch.  854 ;  Bowers  v.  Cator,  4  Ves. 
91) ;  d  fortiori  J  where  such  person  has,  upon  the  faith  of 
the  agreement,  and  with    the    landlord's    acquiescence, 
expended  money  in    building,  or    other   improvements 
{Gregory  v.  Mighell,  18  Ves.  328 ;  Sutherland  v.  Briggs^ 
1  Hare,  26 ;  Mundy  v.  Jollijfe,  5  My.  &  C.  167 ;  ShiUibeer 
V.  JarviSy  8  De  G.,  M.  &  G.  79),  or  otherwise  acted  in 
reliance  on  and  in  execution  of  the  agreement,  so  that 
non-performance  would  be  a  fraud  upon  him  {Phillips  v. 
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AlderUmj  24  W.  R.  8),  speoifio  performance  will  be  en- 
ioToed  {per  Lord  Eingsdown,  Ramsden  v.  D^son,  L.  R., 
1  H.  L.  170  ;  Bankart  v.  Tennant,  39  L.  J.,  Ch.  809 ; 
Lindsay  v.  Lynch^  2  Sch.  &  Lef.  1 ;  Plimmer  v.  Mayor  of 
WeUington,  61  L.  T.  475 ;  9  App.  Ca.  699) ;  and  posses- 
sion and  a  special  expenditure  by  the  tenant  on  the  faith 
of  a  parol  agreement  for  a  lease  was  held  sufficient  to 
entitle  him  to  specific  performance,  although  the  agreement 
was  altogether  denied  by  the  landlord.  {Farrall  v.  Daren- 
party  3  QiS.  363.)  And  so,  where  there  has  been  such  an 
expenditure  or  possession  given,  the  Court  will  decree 
specifio  performance  of  an  agreement  by  a  corporation 
which  is  not  under  the  corporate  seal.  {Crook  v.  Seaford, 
L.  B.,  6  Ch.  551 ;  Wihon  v.  West  Hartlepool  Rail,  Co,j 
34  L.  J.,  Ch.  241.)  But  it  is  essential  that  the  possession 
should  be  given  according  to  the  contract,  and  not  obtained 
wrongfully.     {Cole  y.  White,  cited  1  Bro.  C.  C.  409.) 

Payment  of  consideration  money  is  not  an  act  of  part  (2)  Payments. 
performance  {CUnan  v.  Cooke,  1  Sch.  &  Lef.  40 ;  Hum- 
phreys  v.  Green,  10  a  B.  D.  148 ;  52  L,  J.,  Q.  B.  140 ; 
Maddison  v.  Alderson,  8  App.  Cas.  467) ;  neither  are  pay- 
ments introductoiy  to  an  agreement,  such  as  making  a 
survey,  valuation,  or  appraisement,  or  preparing  an  instru- 
ment of  demise.  Ordinarily,  when  the  tenant  is  in  pos-  (3)  Remaming 
session  at  the  date  of  the  parol  agreement,  merely  continuing  "^  poaseaaion. 
in  possession  does  not  of  itself  amount  to  part  performance. 
{Morphett  v.  Jones,  1  Swanst.  181 ;  Wills  v.  Stradling,  3 
Ves.  378 ;  Bradtfs  case,  15  W.  E.  753 ;  but  see  Dowell  v. 
Deic,  1  T.  &  C.  0.  0.  345.)  He  must  do  some  act  pur- 
porting to  be  in  pursuance  of  the  new  contract.  Tnus, 
payment  by  a  lessee  in  possession  of  an  increased  rent 
{Nunn  V.  Fabian,  L.  R.,  1  Ch.  35  ;  36  L.  J.,  Ch.  140) ;  and 
expenditure  of  money  by  the  lessee,  or  an  intending  sub- 
lessee by  his  authority,  in  repairing  the  buildings  {mundy 
V.  Jollvffe,  5  My.  &  C.  167 ;  Williams  v.  Evans,  L.  R.,  19  "Eq. 
547 ;  44  L.  J.,  Ch.  319),  in  accordance  with  the  terms  of 
the  agreement  for  a  further  lease,  have  been  held  to  amount 
to  acts  of  part  performance.  But  merely  doing  acts  which 
the  lessee  would  be  liable  to  do  if  there  were  no  agreement 
does  not  amount  to  part  performance.  (See  Frame  v. 
Daicson,  14  Ves.  386.) 

In  all  oases  it  must  be  shown  plainly  and  distinctly 
what  the  terms  of  the  agreement  are,  and  that  the  acts 
done  are  referable  to  that  agreement  alone.     {Per  Lord 
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Eomilly,  Price  v.  Salushury^  32  L.  J.,  Ch.  447 ;  Faulkner 
V.  Llewelliny  31  L.  J.,  Ch.  549.)     "WTiere  possession  has 
been  given  on  the  faith  of  an  agreement,  it  is  the  duty  of 
the  Court,  as  far  as  it  is  possible  to  do  so,  to  asoertain  the 
terms  of  the  agreement  and  give  effect  to  it.     ( Wilson  v. 
West  Hartlepool  Bail.  Co.^  34  L.  J.,  Ch.  249,  per  Turner, 
L.  J.) 
Specific  per-        Where  the  landlord  is  able  to  perform  his  contract  in 
fonnanoe  with  gubstance,  but  unable  to  perform  it  literally  in  all  its  parts, 
^  he  may  maintain  an  action  for  specinc  performance,  making 

compensation  for  the  portion  of  the  contract  which  he  is 
unable  to  perform.  But  where  he  is  unable  to  perform  his 
contract  substantially,  as  for  example,  if  he  has  not  sub- 
stantially the  whole  interest  he  has  contracted  to  demise,  he 
cannot  enforce  the  contract  against  the  tenant;  yet  the 
tenant  can  insist  on  a  lease  of  so  much  as  the  landlord  can 
demise,  with  compensation  for  the  difference  in  the  shape 
of  a  diminution  oi  rent.  {Bui^ow  v.  Scammelly  19  Ch.  I). 
175 ;  51  L.  J.,  Ch.  296;  McKenzie  v.  JSesketh,  7  Ch.  D. 
675  ;  47  L.  J.,  Ch.  231 ;  Pry,  548.) 
Specific  per-  It  is  not  the  practice  of  the  Court  to  enforce  part  of 
'^™^5^®^  an  agreement  which  cannot  be  enforced  in  its  entirety. 
Sortrao*  {Ogden  v.  Fossick,  4  De  G.  F.  &  J.  426 ;  32  L.  J.,  Ch.  73 ; 
Merchants^  Trading  Co.  v.  Banner ,  L.  E.,  12  Eq.  18 ;  40 
L.  J.,  Ch.  515 ;  Byan  v.  Mutual  Tontine,  Sfc.  Associcitionj 
[1893]  1  Ch.  116.)  And,  inasmuch  as  the  Court  cannot 
enforce  a  contract  for  personal  service,  specific  perform- 
ance was  refused  of  an  agreement  to  grant  a  lease  of  a 
wharf,  one  of  the  terms  of  which  was  that  the  lessee  should 
employ  the  lessor  as  manager  at  the  wharf.  {Ogden  v. 
Fossick,  supra.) 

Where,  however,  the  contract,  though  contained  in  one 
document,  consists  of  separable  and  independent  parts,  the 
execution  of  one  part  may  be  ordered  although  the 
remainder  is  incapable  of  being  enforced  or  may  not  have 
been  performed.  {Ogden  y.  Fossick,  supra ;  Wilkinson  v. 
Clements,  L.  E.,  8  Ch.  96 ;  42  L.  J.,  Ch.  38 ;  Green  v. 
Low,  22  Beav.  625.)  Thus,  where  by  a  building  agree- 
ment the  landlord  agreed  to  grant  separate  leases  of 
successive  plots  of  land  when  the  houses,  or  each  of  them, 
should  be  built  to  a  certain  sta^e,  it  was  held  that  the 
contract  was  separable  and  could  be  separately  enforced  as 
to  some  plots,  notwithstanding  the  agreement  remained 
unperformed  as  to  the  other  plots.     ( Wilkinson  v.  Clements^ 
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supra;  Loicther  v.  Heaver ^  41  Ch.  D.  248;  68  L.  J.,  Oh. 
482.) 

To  the  rule  that  the  Court  will  not  enforce  part  of  an 
entire  contract  there  are  two  exceptions,  viz. : — first,  where 
the  thing  which  the  Court  cannot  enforce  is  unimportant 
and  non-essential  {Middleton  v.  Oreenwoody  2  De  Q.  J.  &  S. 
142 ;  Rkkardwn  v.  SmUh,  L.  E,,  5  Ch.  648 ;  39  L.  J., 
Ch.  877) ;  and,  secondly,  where  it  is  a  condition  inserted 
for  the  plaintiff's  benefit  in  respect  of  which  the  defendant 
is  in  default  and  the  plaintiff  is  willing  to  waive  the  con- 
dition, in  which  case  the  Court  may  grant  specific  perform- 
ance of  the  rest  of  the  contract,  and  damages  for  non- 
performance of  the  condition.  (21  &  22  Yict.  c.  27  ;  and 
although  the  statute  is  repealed,  the  jurisdiction  conferred 
by  it  remains :  Sayers  v.  Collyer^  28  Ch.  D.  103 ;  54  L.  J., 
Ch.  1.)  Thus,  where  the  plaintiff  has  agreed  to  grant  a 
lease,  and  the  defendant  to  accept  such  lease  and  build  on 
or  repair  the  premises,  the  plaintiff  may,  even  at  the  trial, 
waive  the  contract  to  build  and  have  damages  for  the 
breach  thereof,  and  specific  performance  of  the  contract  to 
accept  the  lease.  {Soames  v.  Edge^  Johns.  669 ;  Mayor  of 
London  v.  Southgate,  38  L.  J.,  Ch.  141 ;  17  W.  E.  197  ; 
Kay  V.  Johnson^  2  H.  &  M.  118.)  But  the  plaintiff  cannot 
have  specific  performance  of  an  agreement  for  a  lease 
subject  to  a  condition  which  (without  any  default  of  the 
other  contracting  party)  has  become  impossible,  without 
waiving  both  the  performance  of  the  condition  and  the 
claim  for  damages.  Therefore,  where  a  landlord  had 
agreed  to  grant  a  lease  and  to  do  such  repairs  as  the 
parties  should  mutually  arrange,  but  died  before  the  nature 
and  extent  of  the  repairs  had  been  arranged,  though  no 
suggestion  was  made  that  he  evaded  an  arrangement,  the 
Coi^  declined  either  to  determine  what  repairs  ought  to 
be  done  or  grant  damages  for  their  non-execution  {Norri^ 
V.  Jacksony  1  J.  &  H.  319,  Wood,  V.-C),  but  granted 
specific  performance  of  the  agreement  for  a  lease.  {Ibid,f 
3  Giff.  396,  Stuart,  V.-O.) 

The  combined  operation  of  Lord  Cairns'  Act  (21  &  22  Specific  per- 
Viot.  c.  27)  and  the  Judicature  Act  is  that,  in  an  action  ^^''^7'*^ 
for  specific  performance,  the  Court  may  give — 1st,  damages,         ^ 
either  in  addition  to  or  in  substitution  for  specific  perform- 
ance where  there  is  a  case  for  specific  performance ;  or 
2nd,  damages  as  at  common  law  where  there  is  no  case  for 
q)e(nfio  performance.     {Elmore  v.  Pirrie^  57  L.  T.  333 ; 
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Fry,  585.)  But  damages  in  the  former  case  will  only  be 
granted  where  the  plaintiff  has  a  case  for  specific  perform- 
ance when  he  issues  his  writ  {White  v.  Boby,'26  W.  K. 
133 ;  Lavefy  v.  Pursell,  39  Ch.  D.  508 ;  57  L.  J.,  Ch. 
570),  and  in  the  latter  case,  only  where  there  is  a  complete 
contract  upon  which,  before  the  Judicature  Act,  damages 
might  have  been  recovered.     Thus,  damages  will  not  be 

fiven  in  the  case  of  an  oral  agreement  which  at  the  hearing 
as  become  incapable  of  specific  performance,  notwith- 
standing there  may  have  been  part  performance.  {He 
Northumberland  Apentie  Hotel  Co.^  54  L.  T.  76 ;  affirmed 
33  Ch.  D.  16 ;  Latery  v.  Pursell^  mpra.)  The  measure  of 
damages  in  any  case  is  the  same  as  would  have  been  given 
at  common  law  in  an  action  for  breach  of  the  contract. 
{Bock  Portland  Cemejit  Co.  v.  Wilson,  31  W.  B.  193.) 

Although  a  plaintiff  may  claim  both  specific  perform- 
ance and  damages  in  the  same  action,  he  cannot  maintain 
an  action  for  specific  performance  after  he  has  recovered 
damages  in  an  independent  action.  {Sainter  v.  Ferguson, 
1  M.  &  G.  286.) 

When,  in  an  action  for  specific  performance,  a  person 
had  been  directed  to  execute  a  lease,  but  refused  to  do  so, 
the  Court  could  formerly  only  enforce  the  order  for  its 
execution  by  attachment,  the  Trustee  Act,  1850,  not 
applying  to  such  a  case.  {Orace  v.  Bai/nton,  25  W.  E. 
506 ;  but  see  Hall  v.  Hale,  51  L.  T.  226.)  Now,  under 
47  &  48  Vict.  c.  61,  s.  14,  where  any  person  neglects  or 
refuses  to  execute  a  document,  the  Vourt  may  order  it  to 
be  executed  by  a  person  nominated  by  the  Court  for  that 
purpose.     {Oicen  v.  Edwards,  33  W.  R.  578.) 

The  parties  to  the  agreement,  or  their  representatives  in 
interest,  are  necessary  and  sufficient  parties  to  an  action  for 
specific  performance.  A  remainderman  would  be  con- 
sidered the  representative  of  a  tenant  for  life  who  had 
entered  into  a  contract  within  his  statutory  or  settlement 
powers.  {Shannon  v.  Bradstreet,  1  Sch.  &  L.  52,  65.) 
Btrangers  to  the  contract,  though  necessary  parties  to  the 
lease,  ought  not  to  be  made  pames.  Thus,  the  mortgagee 
of  the  reversion  (subsequent  to  an  agreement  for  a  lease), 
who  did  not  dispute  the  right  to  a  lease,  was  held  to  be 
improperly  joined.  {Long  v.  Bowring,  33  Beav.  585 ;  12 
W.  E.  972.) 

Where  a  person  who  has  agreed  to  accept  a  lease  or  a 
renewed  lease  dies,  his  executors  may  be  compelled  to  take 
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a  lease,  the  ooyenants  being  so  framed  that  the  executors  exeoutor  of 
shall  be  no  further  Hable  thereon  than  they  would  have  ^^^^ 
been  on  the  covenants  which  ought  to  have  been  entered 
into  by  the  testator.  {Phillips  v.  Everard^  5  Sim.  102 ; 
Sickens  v.  Hotham,  1  K.  &  J.  671 ;  24  L.  J.,  Ch.  665.) 
And  so  in  any  case  in  which  specific  performance  is  sought 
against  persons  in  a  fiduciary  capacity,  they  covenant  only 
so  as  to  bind  the  property,  not  themselves  personally ;  but 
if  they  seek  to  enforce  performance  they  must  bind  them- 
selves personally. 

In  addition  to  the  defences  arising  under  the  Statute  Dztsnoes: 
of  Frauds  and  the  other  matters  already  considered,  the 
specific  performance  of  a  contract  may  be  resisted  on  the 
following  amongst  other  grounds,  viz. : — (1)  the  incapacity 
of  one  or  both  of  the  contracting  parties ;  (2)  the  nature  of 
the  contract,  as  that  it  is  incomplete,  conditional,  ambigu- 
ous, contradictory  or  uncertain,  illegal,  amounts  to  a  breach 
of  trust  or  of  a  previous  contract  with  a  third  person,  or  is 
harsh,  unreasonable,  or  imf air,  or  the  like ;  (3)  the  inability 
of  plaintiff  or  defendant  to  perform  his  part  of  the  con- 
tract; (4)  matters  attending  the  inception  of  the  agreement, 
such  as  fraud,  misrepresentation,  or  mistake,  or  the  exist- 
ence of  an  inconsistent  cotemporaneous  parol  agreement ; 
and  (5)  the  conduct  of  the  parties  subsequent  to  the 
contract,  such  as  waiver  or  abandonment,  and  laches  or 
delay. 

The  personal  incapacity  of  either  party  to  a  contract  is  a  ineapaeity  to 
defence  to  a  claim  against  that  party  for  specific  perform-  <^^raet, 
ance,  and,  on  the  ground  of  the  mutuality  required  in  equity, 
is  also  a  defence  for  the  other  party.  Thus,  an  infant  can 
neither  sue  nor  be  sued  for  specific  performance.  (Flight 
V.  BoUandf  4  Euss.  298.)  The  contract  made  with  a  lunatic 
cannot  be  enforced  unless  made  during  a  lucid  interval. 
{HaU  V.  Warren,  9  Ves.  605.) 

An  imperfect  or  incomplete  contract  will  not  be  enforced,  yature  of  the 
Where  it  is  of  the  essence  of  the  agreement  that  one  or  ^o'^^raet. 
more  of  its  terms  should  be  ascertained  in  a  specified  Incomplete- 
manner,  the  agreement  is  incomplete  until  this  is  done.  "®**' 
(Jlilnes  V.  Ger^,  14  Ves.  400.)    Thus,  specific  performance 
at  the  suit  of  the  lessor  was  refused  of  an  agreement  to 
grant  a  lease  so  soon  as  the  lessee  should  have  built  a  house 
of  a  given  value  "  according  to  a  plan  to  be  submitted  to 
and  approved  by  the  lessor, '  which  house  the  lessee  agreed 
to  build  and  to  accept  a  lease  of,  but  no  plan  had  been  sub- 
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mitted  or  approved.  {Brace  v.  Wehnert^  25  Beav.  348 ; 
27  L.  J.,  Ch.  572  ;  Noiris  v.  Jackstm^  1  J.  &  H.  319 ;  but 
see  Mayor  of  London  v.  Southgate,  38  L.  J.,  Ch.  141.)  And 
BO  performance  was  refused  of  a  '^  preliminary  "  building 
agreement  intended  to  be  supplemented  by  partioulars  and 
plaDs,to  be  agreed  upon  by  the  parties,  of  the  kind  of  houses 
to  be  erected.  ( Wood  v.  Silcock,  50  L.  T.  251.)  An  agree- 
ment was  held  incomplete  which  did  not  state  from  what 
time  an  increased  rent  was  to  be  paid.  {Lord  Ortnond  v. 
Andersoriy  2  Ball  &  B.  363.)  So  was  an  agreement  for  a 
lease  for  lives  which  neither  named  the  lives  or  the  person 
by  whom  they  were  to  be  named.  ( Wlieeler  v.  D^Esterre^ 
2  Dow,  359 ;  but  see  Fitzgerald  v.  Vicars,  2  D.  &  Wal. 
298.) 
ConditioiiaL  The  right  to  enforce  an  agreement  may  be  lost  by  the 
plaintiff  having  failed  in  the  observance  of  some  stipulation, 
express  or  implied,  upon  the  faith  of  which  the  defendant 
entered  into  the  agreement.  {Finch  v.  Underwood,  2  Ch. 
D.  310 ;  45  L.  J.,  Ch.  522 ;  Williama  v.  Brisco,  22  Ch. 
D.  441 ;  48  L.  T.  198;  Lord  Ranelagh  v.  Meltm,  13  W. 
B.  150.)  But  the  non-performance  must  be  of  an  essential 
and  important  part  of  the  contract  (Fry,  431),  otherwise 
the  plamtiff 's  breach  of  duty  may  be  adequately  met  by 
damages.  {Oxford  v.  Provand,  L.  R.,  2  P.  C.  135 ;  Hem- 
brow  V.  Talbot,  36  Sol.  J.  712.) 

Thus,  specific  performance  was  refused  of  an  agreement 
to  accept  a  lease  of  a  public-house,  where  the  con(£tion  was 
that  the  plaintiff  should  obtain  for  the  defendant  a  retail 
licence  for  the  premises,  and  the  licence,  when  obtained, 
was  fettered  with  a  proviso  that  spirits  should  not  be  drunk 
on  the  premises  {Modlen  v.  Snowball,  10  W.  B.  24 ;  31  L. 
J.,  Ch.  44) ;  and  so  where  the  condition  (implied)  was  that 
the  landlord  should  complete  the  building  of  an  unfinished 
house  and  give  possession  thereof  to  the  defendant  on  a 
given  date  in  a  tenantable  state  of  repair ;  but  the  house, 
when  possession  was  offered,  was  so  defectively  constructed 
as  to  expose  the  defendant  to  the  risk  of  an  excessive  annual 
expenditure,  under  his  repairing  covenants,  to  maintain  and 
repair  it.  {Tildesley  v.  Clarkson,  31  L.  J.,  Ch.  362 ;  30 
Beav.  419 ;  10  W.  R.  328.)  But  specific  performance  was 
granted  where  the  condition  was  that  a  house  should  be 
completed  by  a  given  date  in  a  proper  and  satisfactory 
manner,  and  the  defects  were  trifling  and  could  be  remedied 
by  the  expenditure  of  35/.,  which  was  awarded  to  the  de* 
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fendant  as  oompensation.  {Hemhrow  y.  Talbot^  supra,) 
Where  there  was  an  agreement  for  a  lease  of  a  house"  when 
complete,  finished,  and  fit  for  habitation,''  and  the  defen- 
dant having  taken  possession  and  oocupied  afterwards  re- 
sisted specific  performance,  making  various  objections  as  to 
the  unfitness  of  the  house,  which  were  referred  by  the  Court 
to  an  expert,  who  reported  that,  although  serious  objections 
existed,  the  house  was  "  complete,  finished,  and  fit  for 
habitation,"  the  Court  acted  upon  his  report.  {Faulk- 
ner  v,  Llewellin,  1 1  W.  R.  1055  ;  12  W.  E.  193.)  The 
performance  of  a  condition  may  be  waived  or  the  defence 
lost  by  delay  in  repudiating  the  agreement.  But  it  must 
be  delay  under  such  circumstances  as  to  raise  the  presump- 
tion of  acquiescence  in  the  non-fulfilment  of  the  stipulation. 
Thus,  where  a  tenant,  relyine  upon  the  landlord's  promise 
to  construct  certain  cellars,  which  would  make  the  premises 
suitable  for  the  tenant's  business  of  a  wine  merchant,  signed 
an  agreement  for  a  lease  and  went  into  possession  and  oc- 
cupation for  two  years,  but  while  in  occupation,  from  time 
to  time  called  upon  the  landlord  to  fulfil  the  promise,  and 
always  jmd  his  rent  under  protest ;  it  was  held,  that  there 
was  no  acquiescence  so  as  to  prevent  his  setting  up  the  non- 
fulfilment  of  the  plaintiff's  promise  as  a  defence  to  a  claim 
for  specific  performance.  {Lamare  v.  Dixon^  L.  E.,  6  H, 
L.  414 ;  43  L.  J.,  Ch.  203.) 

A  contract  for  a  lease  which  is  expressly  conditional  on 
the  lessor  being  able  to  grant  it,  cannot  be  enforced  by 
either  party  witnout  showing  that  the  lessor  has  a  legal 
title  enablmg  him  to  grant  the  lease.  {Abbot  v.  Blair^  8 
W;  E.  672 ;  Bauman  v.  Matthews,  4  L.  T.,  N.  S.  783.) 

Discrepancy  {Callaghan  v.  Calkighan,  8  CI.  &  F.  374),  or  Ambiguity  or 
ambiguity,  or  want  of  reasonable  certainty  {Bummem  v.  ^certainty. 
Bobins,  3  De  G.,  J.  &  S.  88;  13  W.  E.  979;  Bernard  y. 
Meara,  12  Jr.  Ch.  E.  389),  in  the  terms  of  a  contract,  is 
ground  for  refusing  fo  enforce  it.  For  the  Court  will 
refuse  its  aid  when  it  is  doubtful  whether  the  defendant 
meant  to  contract  to  the  extent  to  which  he  is  sought  to 
be  charged.  {Harnett  v.  Yeilding,  2  Sch.  &  L.  554.) 
Specific  performance  was  refused,  on  the  ground  of  uncer- 
tainty, of  an  agreement  for  a  mineral  lease  which  did  not 
clearly  define  the  area  to  be  comprised  in  the  lease  {Lan- 
caster  V.  De  Trqfford,  31  L.  J.,  Ch.  554) ;  of  an  agreement 
to  take  a  house,  "i/  put  into  thorough  repair  and  the 
drawing  rooms  handsomely  decorated  acooniing  to  the 
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present  style;  paint  required  both  inside  and  out,  although 
perhaps  for  some  parts  one  coat  would  be  sufficient"  {Tay^ 
lor  V.  Partington,  7  De  G.,  M.  &  G.  328— it  will  be 
observed  that  the  contract  was  conditional,  see  Dear  y. 
Veriti/,  38  L.  J.,  Ch.  487) ;  of  an  agreement  that  a  con» 
siderable  sum  should  be  laid  out  in  repairs  {Gardner  y. 
FookSf  15  W.  B.  388) ;  and  of  an  agreement  for  a  lease 
"  agreeably  to  our  coyenants,"  there  being  a  conflict  as  to 
what  those  coyenants  were.  {Jeffery  y.  Stephens,  8  W.  R. 
427.)  On  the  other  hand,  where  there  was  an  agreement 
to  let  a  house,  and  a  stipulation  that  the  lessor  should  put 
it  into  '*  substantial  and  decoratiye  repair,"  the  Court 
granted  specific  performance  at  the  suit  of  the  lessee,  with 
an  inquiry  whether  the  repairs  had  been  properly  exe- 
cuted, and  if  not,  then  an  award  of  damages  {Samuda  y. 
Lawfordy  4  Gfi£P.  42) ;  and  an  agreement  to  grant  a  lease 
under  which  the  lessee  was  '^  to  do  all  the  painting,  paper- 
ing, repairing,  decorating,  &c.,  during  the  term,  was 
enforced  at  the  instance  of  the  lessee.  {Dear  y.  Verity,  38 
L.  J.,  Ch.  297,  486.)  Although  the  use  of  the  words  «  et 
cetera  "  will  often  make  a  contract  ambiguous  {Price  y. 
Ghriffith,  1  De  G.,  M.  &  G.  80),  they  do  not  necessarily 
import  uncertainty,  as  they  may  be  sufficiently  understood 
by  reference  to  the  words  to  which  they  are  added  and 
surrounding  facts.  {Powell  y.  Lovegrove,  8  De  G.,  M.  & 
G.  367 ;  Parker  y.  Tmwell,  27  L.  J.,  Ch.  812 ;  2  De  G.  & 
J.  559.)  Where  by  an  agreement  for  a  lease  the  tenant 
was  to  do  certain  specified  repairs  and  other  works  upon 
the  property  at  a  total  estimated  expenditure  of  150/.,  and 
the  specified  works  would  eyidently  cost  nearly  that  sum, 
the  Court  considered  the  "  other  works "  to  be  of  such  a 
trifling  description  that  their  being  left  imdefined  was  not 
a  ground  for  refusing  specific  perlormance.  {Baumann  y. 
James,  L.  R.,  3  Ch.  508.) 

Where  the  agreement  is  uncertain  as  to  the  subject- 
matter,  it  may  sometimes  be  rendered  certain  by  the 
election  of  the  person  who  under  the  contract  has  to  do 
the  first  act.  {Bumble  y.  Heygate,  18  W.  R.  749.)  Thus, 
under  a  contract  to  let  a  glebe,  "except  thirty-seyen  acres," 
it  was  held  that  the  rignt  of  election  was  with  the  lessor, 
as  he  had  the  first  act  to  do.  {Jenkins  y.  Oreen,  27  Beay. 
437 ;  28  L.  J.,  Ch.  8l7 ;  but  see  Pearce  y.  JFatts,  L.  E., 
20  Eq.  492 ;  44  L.  J.,  Ch.  492.) 
Illegality.  An  agreement  in  furtherance  of  a  purpose  which  is 
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illegal  or  against  public  policy  will  not  be  enforced  {Sykes 
y.  Beadon,  11  Ch.  D.  170 ;  48  L.  J.,  Ch.  622) ;  even  if  the 
illegality  be  doubtful.  {Johnson  v.  Shrewsbury^  8fc,  Rail, 
Co.,  3  De  G.,  M.  &  G.  914,  923 ;  but  see  Aubin  v.  Holt,  2 
X.  &  J.  70;  25  L.  J.,  Ch.  36.)  It  would  be  a  good 
defence,  therefore,  that  the  premises  are  intended  to  be 
used  for  a  purpose  forbidden  by  law  (Cowan  v.  Milbourn, 
L.  R.,  2  Ex.  230 ;  36  L.  J.,  Ex.  124 ;  Gaslight  and  Coke 
Co.  V.  Turner,  6  Bing.  N.  C.  324) ;  or  for  an  immoral 
purpose.  {Smith  v.  White,  L.  R.,  1  Eq.  626;  35  L.  J.,  Ch. 
454.) 

On  grounds  somewhat  related  to  those  lastly  consi-  Bieaohof 
deredy  a  contract  will  not  be  enforced  when  the  perform-  *™*** 
ance  would  amount  to  a  breach  of  trust  {Oceanic  Steam 
Navigation  Co.  v.  Sutherberry,  16  Ch.  D.  236 ;  50  L.  J., 
Ch.  308),  as  where  trustees  have  entered  into  a  contract 
for  a  lease,  or  a  renewal  of  a  lease,  which  is  in  excess  of 
their  powers.  {Harnett  v.  Yeilding,  2  Sch.  &  L.  549 ; 
Beilringer  v.  Bhgrave,  1  De  G.  &  8.  63.)  But  a  covenant 
for  the  renewal  of  a  lease  is  good  if  the  lease  would  satisfy 
the  power  when  the  time  for  granting  it  arrives.  {Gaslight 
and  Coke  Co.  v.  Towse,  35  Ch.  D.  619 ;  56  L.  T.  602.) 
And  if  a  trustee  has  power  to  grant  a  lease,  say,  for  ten 
years,  it  does  not  appear  to  make  any  difference  whether 
in  form  he  grant  a  lease  for  three  years  with  an  option  to 
renew  for  another  seven,  or  a  lease  for  ten  years  with  an 
option  to  determine  at  the  end  of  the  first  seven.  {Re 
Lander  and  Bagley's  Contract,  [1892]  3  Ch.  41,  per 
Chitty,  J.) 

A  contract  will  not  be  enforced  which  would  involve  a  Breach  of 
breach  of  an  earlier  contract  with  a  third  person.     ( Will-  oo^}*?^*  with 
mott  V.  Barber,  15  Ch.  D.  96 ;  43  L.  T.  95.)    Thus,  where  ^^. 
A.,  who  held  under  a  lease  from  B.,  with  a  covenant  not  to 
assign  or  underlet  without  B.'s  consent,  agreed  to  underlet 
part  of  the  property  to  C,  with  the  option  of  purchasing 
the  whole  withm  five  years,  and  B.  refused  his  consent,  it 
was  held  that  C.  was  not  entitled  to  specific  performance, 
as  that  would  involve  a  breach  of  A.  s  covenant  with  B. 

Hie  Court  will  not  enforce  the  performance  of  a  contract  Hardship, 
which  is  unreasonable,  or  would  impose  great  hardship  on* 
the  defendant  {Talbot  v.  Fo^^d,  13  Sim.  173 ;  Dean  of  Ely 
V.  Stewart,  2  Atk,  44) ;  unless  the  hardship  arises  out  of 
ciroomstances    subsequent    to  the    contract.      {Evans  v. 
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Wakhe^  2  Sch.  &  L.  519.)  Thus,  an  intending  lessor  wiU 
not  be  compelled  to  give  e£Peot  to  his  agreement  when  it 
can  only  be  done  by  paying  off  a  mortgage  on  the  pre- 
mises {Costigan  v.  Hostler^  2  Sch.  &  L.  160) ;  or  by  litiga- 
tion (Acranian  \,  Price,  18  W.  R.  640;  19  W.  E.  364) ; 
but  the  lessee  will  be  left  to  his  remedy  in  damages. 
{Horn  V.  Hunt,  31  Beav.  420 ;  32  L.  J.,  Ch,  36.)  So, 
where  forfeiture  would  result  on  the  enforcement  of  the 
contract.  But  it  must  clearly  appear  that  forfeiture  will 
follow  upon  the  performance  of  the  agreement  being 
ordered ;  and  even  then,  if  the  danger  of  forfeiture  arise 
out  of  the  defendant's  own  acts  subsequent  to  the  contract, 
the  Court  will  grant  specific  performance,  and  leave  the 
defendant  to  the  consequence.  {Helling  v.  Lumley,  3  De 
G.  &  J.  493 ;  28  L.  J.,  Ch.  249.) 

It  is  a  defence  to  an  action  that  the  plaintiff  is  unable  to 
perform  in  its  intemty  his  part  of  the  contract  which  he 
seeks  to  enforce.  Therefore,  a  lessor  whose  title  is  defec- 
tive cannot  enforce  specific  performance  of  the  agreement 
(Fildes  V.  Hooker,  2  Mer.  424),  even  with  an  indemnity 
against  the  defect.  (lb.;  3  Madd.  193;  Hanbury  v. 
Litchfield,  2  My.  &  K.  632.)  Nor  is  it  material  that  the 
defect  in  title  was  not  the  original  ground  for  refusing  to 
accept  the  lease.  {Baskcomb  v.  Phillips,  29  L.  J.,  Ch.  380.) 
It  is  a  defect  in  title  that  the  ground  landlord's  licence 
(which  is  refused  or  not  obtained)  is  essential  to  a  valid 
lease.     {Forrer  v.  Nash,  35  Beav.  167 ;  14  W.  E.  8.) 

When  the  intending  lessee  is  the  plaintiff,  proof  of 
general  insolvency  showing  him  not  to  be  in  a  position  to 
perform  the  covenants  in  the  lease  is  a  defence  to  the 
action.  [Neale  v.  Mackenzie,  1  Keen,  474.)  But  it  is  no 
defence  to  a  claim  by  an  assignee  of  an  agreement  that  the 
party  with  whom  the  landlord  contracted  has  become  in- 
solvent, provided  the  assignee  is  solvent  and  there  is  no 
evidence  that  the  contract  was  entered  into  upon  conside- 
rations personal  to  the  assignor.  {Crosbie  v.  Tooke,  1  My. 
&  K.  431 ;  Morgan  v.  Rhodes,  ib,  435.) 
Bankrnptoy.  Specific  performance  will  not  be  granted  at  the  instance  of 
a  bankrupt  lessee,  nor  of  his  trustee,  unless  the  latter  will 
enter  personally  into  the  covenants  the  bankrupt  should 
have  entered  into.  {Powell  v.  Lloi/d,  2  T.  &  J.  372.) 
Specific  performance  of  an  agreement  for  a  lease  cannot  be 
enforced  agednst  a  trustee  in  bankruptcy  without  his  con- 
sent {HoUoway  v.  York,  25  W.  E.  627) ;  but  under  sect.  55 
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of  the  Bankrupioy  Act,  1883,  he  may  be  compelled  to  elect 
whether  or  not  he  will  disclaim  the  agreement. 

The  Court  never  orders  a  defendant  to  perform  in  specie  Inability  of 
an  impossibility.  {Green  v.  SmM,  1  Atk.  573 ;  Ast/lum  ^^ff^*** '« 
for  Fetmle  Orphans  v.  Waterlow,  16  W.  E.  1102.)  There-  ^tT^t, 
fore  it  is  a  defence  to  a  claim  for  specific  performance  (but 
not  to  a  claim  for  damages)  against  an  intending  lessee 
that  he  cannot  grant  the  proposed  lease  without  the  con- 
sent (which  cannot  be  obtained)  of  a  third  person,  such  as 
a  mortgagor  or  mortgagee  {Franklinski  v.  Bally  33  Beav. 
560),  or  superior  landloid.  {Lehtnann  v.  Mc Arthur ^  L.  E., 
3  €h,  496 ;  Milton  v.  Tipper,  16  W.  E.  888.)  But  where 
the  consent  of  a  superior  landlord  may  be  obtained  on 
payment  of  a  reasonable  sum  of  money  the  agreement  will 
DC  enforced.  (Hilton  v.  Tipper ,  supra;  18  L.  T.  626. 
As  to  payments  the  landlord  can  now  exact,  see  55  &  56 
Vict.  c.  13,  s.  3.)  Under  an  agreement  to  obtain  the  con- 
sent or  pay  a  sum  by  way  of  liquidated  damages  the  de- 
fendant cannot  refuse  to  apply  for  the  consent  and  escape 
specific  performance  by  paying  the  stipulated  amount. 
(Long  V.  Botcring,  33  Beav.  585.) 

The  defendant  cannot  be  compelled  to  execute  a  lease 
to  property  to  which  his  title  is  defective  {Bauman  v. 
Matthews,  4  L.  T.,  N.  S.  783),  imless  the  plaintiJff  is  willing 
to  accept  such  title  as  the  defendant  can  give.  (Harnett  v. 
Yeilding,  2  Sch.  &  L.  554.)  We  have  pointed  out  that 
where  the  defendant  can  grant  a  valid  lea.se  of  part  only 
of  the  premises,  the  plaintifF  may  accept  a  lease  of  such 
part  with  a  proportionate  abatement  of  rent  (ante,  p.  136). 
And  it  appears  that  a  copyholder  contracting  to  grant  a 
lease  for  a  longer  term  than  the  custom  allows  would  be 
compelled  to  effectuate  his  contract  in  substance  by  from 
time  to  time  executing  leases  for  such  terms  as  he  could 
until  he  had  made  up  the  term  contracted  for  (Paxton  v. 
Newton,  2  Sm.  &  G.  437) ;  and,  generally,  when  the  defen- 
dant has  contracted  beyond  his  power  or  estate  the  Court 
will  order  him  to  grant  a  lease  for  such  term  as  is  within 
his  power.  {Cleaton  v.  Goicer,  Finch,  164 ;  Dale  v.  Lister, 
16  Yes.  7.) 

Defences  based  on  importing  into  a  contract  something  Matun 
cotemporaneous  with  its  creation  which  is  not  found  in  ^^^tmding  the 
the  document  itself  are  of  two  classes.     "  One  set  of  cases  ^ae  agreement. 
is  this :  where  there  is  a  clear  and  distinct  agreement,  and 
a  defence  is  made  that  the  agreement  ought  not  to  be 
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performed  because  of  some  collateral  circumstance  which 
shows  fraud  [or  misrepresentation],  or  mistake,  or  sur- 
prise. .  .  .  The  other,  where  by  parol  evidence  it  is 
sought  to  prove  that  the  agreement  in  writing  is  not  the 
real  agreement  between  the  parties,  or,  in  other  terms,  that 
there  was  something  arranged  by  parol  which  is  of  the 
essence  of  the  written  agreement  and  not  expressed  in  it." 
{Dear  v.  Veriti/,  38  L.  J.,  Ch.  297,  302,  per  Stuart,  V.-C.) 
Frand.  An  untrue  statement  or  misrepresentation,  whether  by 

word  or  deed,  intentionally  made  by  one  person  or  his 
agent  to  induce  another  person  to  do  some  aict,  and  relied 
upon  by  the  other  person,  constitutes  fraud.  It  is  im- 
material whether  the  person  making  the  representation 
knew  it  to  be  false,  or  made  it  recklessly,  not  knowing 
whether  it  was  true  or  false. 
Misrepreeen-  But  it  is  not  necessary  to  the  defence  that  a  misrepre- 
tation.  sentation  should  be  fraudulent.    An  innocent  misrepre- 

sentation of  a  material  matter  of  fact,  or  an  ambiguous 
statement  of  fact  understood  by  the  defendant  in  a  sense 
which  was  untrue,  made  by  the  plainti£P  or  his  agent  (antey 
p.  125  ;  Mullens  v.  Miller,  22  Ch.  D.  194 ;  Cornfoot  v. 
FowkCj  6  M.  &  W.  358),  in  reference  to  the  subject-matter 
of  the  contract  for  the  purpose  of  inducing  the  contract, 
and  upon  which  the  defendant  relies,  is  a  good  defence  to 
an  action  for  specific  performance.  {Higgins  v.  SamelSj  2 
J.  &  H.  460 ;  7  L.  T.,  N.  S.  240 ;  Wall  v.  Stubbs,  1  Madd. 
80.) 

Ordinarily  silence  is  neither  misrepresentation  or  fraud, 
though  it  may  be  either,  as  being  either  concealment  or 
tacit  representation.  Thus,  where  a  lessee  for  lives  ob- 
tained an  agreement  for  the  renewal  of  his  lease,  concealing 
the  fact  that  the  surviving  life  for  which  he  held  was 
in  extremis,  performance  of  the  agreement  was  refused 
{Ullard  V.  Llandaff,  1  Ball  &  B.  241) ;  and  so  where  the 
solicitor  of  one  party  wrote  to  the  solicitor  of  the  other 
that  he  assumed  certain  facts,  and  the  assumption  was 
erroneous  to  the  knowledge  of  the  other  solicitor,  but  he 
passed  it  in  silence.     {Andrew  v.  Aitken,  31  W.  E.  425.) 

The  misrepresentation  must  be  upon  a  material  point. 
It  is  material  where  it  affects  the  money  value  of  the 
bargain  {Jennings  v.  Broughton,  5  De  G.,  M.  &  G.  126),  or 
operates,  though  only  slightly,  to  the  defendant's  pre- 
judice {Cad man  v.  Ilorner,  18  Ves.  10),  and  is  not  a  mere 
matter  of  sentiment.     {Fellowea  v.  Lord  Chcydyr,  1  Sim. 
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63.)  A  representation  as  to  the  solvency  or  respeotabilitj 
of  an  intending  tenant  would  be  material.  ( Willingham  y. 
JoycCy  3  Ves.  168 ;  Canham  v.  Bany^  16  C.  B.  697 ;  24 
L.  J.,  C.  P.  100.) 

It  must  be  of  a  matter  of  fact.  A  misrepresentation  of 
a  matter  of  general  law  is  not  sufficient.  (Rashdally. 
Ford,  L.  E.,  2  Eq.  750 ;  36  L.  J.,  Ch.  769.)  Neither  are 
statements  of  opinion  in  vague  and  general  language 
of  the  lessor's  estimate  of  the  value  of  the  property 
merely  amounting  to  commendation  or  puffing.  {Scott 
V.  Hamofiy  1  Sim.  13.)  But  it  is  otherwise  of  a 
representation,  as  a  matter  of  fact,  of  the  price  the 
lessor  paid  for  the  property  {Kent  v.  Freehold  Land  Co., 
L.  B.,  4  Eq.  588),  or  of  its  former  rental.  {Dimmock  v. 
Hallett,  L.  B.,  2  Ch.  21.)  A  representation  of  an  inten- 
tion to  do  in  the  future,  acts  which  remain  unperformed, 
and  upon  the  faith  of  which  the  contract  was  made,  may 
be  ground  for  refusing  specific  performance,  the  contract 
being  treated  as  conditional.  (Beaumont  v.  Dukes,  Jao. 
422 ;  Myers  v.  Watson,  1  Sim.,  N.  S.  623.) 

It  is  essential  that  the  defendant  should  have  acted  in 
reliance  upon  the  statement  {Jennings  v.  Broughtoh,  5 
De  Q.,  M.  &  Q.  126) ;  but  it  is  not  necessary  that  it  should 
have  been  the  sole  or  even  chief  inducement  to  the  con- 
tract. {NkhoVs  case,  3  De  G.  &  J.  387 ;  28  L.  J.,  Ch. 
270,  per  James,  L.  J.)  It  is  a  question  of  fact  in  each 
case  whether  or  no  reliance  was  placed  upon  the  repre- 
sentation. {Smith  V.  Chadwick,  9  App.  Ca.  196 ;  53  L.  J., 
Ch.  877.)  If  it  is  a  material  representation  calculated  to 
induce  a  person  to  enter  into  the  contract,  it  is  a  fair  infer- 
ence of  fact  that  he  entered  into  the  contract  relying  upon  it 
{lb. ;  Redgrave  v.  Hurd,  51  L.  J.,  Ch.  121 ;  20  Ch.  D.  21 ; 
Arnison  v.  Smith,  41  Ch.  D.  348) ;  and  the  burden  of  proof 
will  lie  upon  the  plaintiff  to  show  that  the  defendant  did 
not  rely  upon  it.  {Torrance  v.  Bolton,  L.  B.,  8  Ch.  118; 
42  L.  J.,  Ch.  177.)  Thus,  if  he  resorted  to  the  proper 
means  of  verification  before  entering  into  the  contract,  it 
is  a  matter  of  inference  that  he  did  not  rely  upon  the 
representation.  {CktphamY.  Shilifo,  7  Beav.  149  ;  Attwood 
V.  Small,  6  CI.  &  F.  232.)  But  partial  investigation  is 
not  inconsistent  with  reliance  upon  a  misstatement.  {Red- 
grat>e  v.  Hurd,  supra,)  And  where  the  representation  was 
as  to  the  quality  of  the  lime  to  be  made  from  the  stone 
under  a  field,  a  cursory  inspection  by  the  defendant,  who 
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was  not  an  expert,  of  the  property  to  be  let,  was  held  not 
to  preclude  reliance  upon  the  representation.  {Higgim  v, 
Samek,  2  J.  &  H.  460.)  Again,  it  may  be  matter  of 
inference  that  the  defen(kiit  did  not  rely  upon  a  misrepre- 
sentation which  was  patent  {Colby  v.  Gadsden,  16  W.  E. 
1185),  or  contradicted  Dy  the  actual  knowledge  of  the  party 
to  whom  it  was  made.  {Dt/er  v.  Hargrave,  10  Ves.  605.) 
It  is  not,  however,  sufficient  that  he  had  the  means  of 
knowledge,  since  he  was  not  bound  to  avail  himself  of 
them.  Moreover,  it  must  be  clearly  shown  that  the  party 
to  whom  the  representation  was  made  knew  that  to  be 
untrue  which  was  represented  to  him  as  true.  (Price  v. 
Macauhy,  2  De  G.,  M.  &  G.  346.)  And  where  a  lessor 
represented  a  house  to  be  well  built,  which  proved  to  be 
the  contrary,  this  was  held  to  be  a  defence  though  the  lessee 
might  have  ascertained  its  actual  state.  {Cox  v.  Middleton^ 
2  Drew.  209 ;  23  L.  J.,  Ch.  618.) 

The  defence  based  on  misrepresentation  may  be  lost  by 
acquiescence,  as  where  the  lessee  of  a  mine,  after  knowledge 
of  alleged  misrepresentations,  continued  to  work  it.    (  Vigen 
V.  Pike,  8  CI.  &  F.  562.) 
Mistake.  It  is  a  good  defence  that  the  defendant  executed  the 

agreement  under  a  reasonable  misapprehension  as  to  its 
terms,  or  as  to  its  effect  on  a  matenal  point  as  between 
himself  and  the  plaintiff,  for  such  a  mistake  indicates  the 
want  of  mutual  assent  to  the  same  terms  necessary  to  con- 
stitute a  contract. 

A  mistake  may  be  mutual,  or  of  one  party  only.  A 
mutual  mistake  is  ground  for  either  party  resisting  per- 
formance {Cochrane  v.  Willis,  L.  E.,  1  Ch.  58 ;  35  L.  J., 
Ch.  36) ;  as  where,  through  a  common  mistake  as  to  the 
position  of  "a  fault"  referred  to  as  the  boundary  of 
minerals  agreed  to  be  demised,  the  area  included  was 
largely  in  excess  of  that  contemplated.  {Davis  v.  Shep^ 
herd,  L.  E.,  1  Ch.  410 ;  35  L.  J.,  Ch.  581.)  But  where 
the  subject-matter  of  the  lease  is  speculative,  as  in  the  case 
of  unopened  mines,  the  non-existence  of  that  which  both 
parties  assumed  to  exist  is  no  defence  to  an  action.  {Jef- 
freys V.  Fairs,  46  L.  J.,  Ch,  113;  4  Ch.  D.  448.) 

An  agreement  will  not  be  enforced  where  the  parties 
are  at  cross-purposes,  as  where  the  lessor  did  not  intend  to 
include  in  the  lease  property  which  the  lessee  believed  was 
comprised  in  the  agreement.  {Richards  v.  London  and 
North  Western  Rail.  Co.,  20  W.  E.  194;  BuftericoHh  y. 
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Walker,  1 3  W.  R.  168 ;  Cali^erley  v.  Williams,  1  Ves.  jr. 
210 ;  PWctf  V.  Ley,  4  Qiff.  235.) 

The  mistake  of  the  defendant  alone  is  ground  for 
refusing  specific  performance  where  it  would  be  hard  or 
unreasonable  to. compel  him  to  perform  the  agreement. 
(Preston  v.  Liu:k,  27  Ch.  D.  497;  33  W.  R.  317,i?^r 
Cotton,  L.  J.)  The  common  instances  of  this  are  where 
the  plaintiff  has  been  guilty  of  unintentional  misrepresent 
tation,  or  the  use  of  misleading  particulars  (Jones  v.  Rim' 
mer,  14  Ch.  D.  588 ;  49  L.  J .,  Ch.  775) ;  or  furnishing 
misleading  information  (Moxey  y.Bigtcood,  12  W.  R.  811); 
or  where,  from  the  ambiguity  of  the  agreement,  it  is 
understood  in  different  senses  by  the  parties.  (Manser  v. 
Bach,  6  Hare,  447  ;  Powell  v.  Smith,  L.  R.,  14  Eq.  85;  41 
L.  J.,  Ch.  734,  per  cur.)  Except  in  such  cases,  a  defen- 
dant is  not  allowed  to  evade  performance  of  the  contract 
by  a  simple  statement  that  he  made  a  mistake.  (Tamplin 
V.  James,  15  Ch.  D.  215;  29  W.  R.  311.)  If,  for  ex- 
ample,  it  appears  upon  the  evidence  that  there  was  in  the 
description  of  the  property  a  matter  on  which  a  person 
might  bond  fide  make  a  mistake,  and  the  defendant  swears 
positively  that  he  did  make  such  mistake,  and  the  evidence 
IS  not  disputed,  the  Court  cannot  enforce  the  agreement 
against  him.  (lb, ;  Sicaisland  v.  Dearsley,  29  Beav.  430  ; 
30  L.  J.,  Ch.  625.)  If  the  mistake  arose  from  his  own 
negligence^  or  was  not  one  which  a  man  with  his  senses 
about  him'  could  have  made,  he  will  not  be  relieved.     (lb.) 

The  mistake  must  be  one  of  fact,  and  not  a  mistake  as 
to  the  general  pric^iples  of  law,  or  as  to  the  legal  effect  of 
the  agreement  he  has  entered  into.  (Powell  v.  Smith, 
L.  R.,  14  Eq.  85 ;  41  L.  J.,  Ch.  734.)  A  mistake  in  law 
as  to  private  rights  may  be  a  defence,  as  in  the  case  of  a 
person  agreeing  to  take  a  lease  of  his  own  property,  under 
a  mistake  as  to  his  rights  founded  upon  an  erroneous 
impression,  upon  a  point  of  doubtful  construction,  of  the 
effect  of  certain  prior  documents.  ( Cooper  v.  Phibbs,  L.  R., 
2  H.  L.  170 ;  Earl  Beauchamp  v.  Winn,  6  ib.  234.) 

In  a  case  of  mistake,  a  plaintiff  may  have  specific  per- 
formance of  the  contract,  if  he  elect  to  take  it  in  the  sense 
in  which  the  contract  was  understood  by  the  defendant. 
(Preston  Y.Ltick,  27  Ch.  D.  497;  33  W.  R.  317;  Eigginson 
V.  Clowes,  15  Ves.  516.) 

If,  before  or  at  the  time  of  signing  a  contract,  a  verbal  InoonsiBtcnt 
agreement  is   entered  into  between    the    parties  which  ^^^^^al 

agYGomenta. 
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ohase,  and  then  let  the  matter  drop  for  five  years,  but 
remamed  in  possession  paying  rent,  and  he  was  held  to 
have  lost  his  right  to  performance  of  the  contract  to 
purchase,  since  his  possession  was  not  attributable  to  that 
contract,  but  to  the  tenancy.  (lb.) 
Default  of  When  the  time  fixed  for  completion  or  giving  possession 

^^*^f  ti^^       is  of  the  essence  of  the  contract,  the  plaintitt,  who  is  in 
daytixedf^^  default  in  either    respect,  cannot   enforce  the  contract. 
Usually  time  is  not  of  the  "essence  of  the  contract." 
But  it  may  be  made  such  by  express  stipulation,  using 
those  terms  {Eoberts  v.  Berrt/,  3  De  G.,  M.  &  G.  284, 291), 
or  by  providing  that  if  time  is  not  observed  the  contract 
shall  be  void  {Barclay  v.  Messenger,  22  W.  R.  522) ;  or  by 
implication,  as  where  its  observance  is  a  condition  pre- 
cedent to  the  defendant's  obligation  arising  {Lord  Hanelagh 
V.  Meltm,  13  W.  R.  150 ;   JFeston  v.  Collins,  ib.  510) ;  or 
where  from  the  character  of  the  property,  such  as  a  lease 
of  mines  {Parker  v.  Frith,  1  S.  &  S.  199,  n.),  or  property 
connected  with  trade  ( Walker  v.  Jeffreys,  1  Hare,  348 ; 
Wright  v.  Howard,  1  S.  &  S.  190),  or  other  surrounding 
circumstances,  such  as  purposes  of  immediate  residence 
{Tilley  v.  Thonias,  L.  R.,  3  Ch.  61 ;  16  W.  R.  166),  or 
business  {Forrer  v.  Nash,  35  Beav.  167 ;  14  W.  R.  8),  it 
was  clearly  the  intention  of  the  parties  that  time  should 
be  considered  essential.     And  in  such  cases  possession 
means  possession  with  a  good  title  shown.     {Tilley  v. 
Thomas,  supra,) 

Even  where  the  date  of  possession  or  completion  was 
not  originally  of  the  essence  of  the  contract,  but  one  party 
has  been  giulty  of  improper  and  unreasonable  delay,  the 
other  party  may  by  notice  call  upon  him  to  perform  the 
agreement  within  a  given  reasonable  period,  in  default  of 
which  the  Court  wiU  refuse  specific  performance.  {Macbryde 
v.  Weekes,  22  Beav.  533 ;  Compton  v.  Bagley,  [1892]  1  Ch. 
313 ;  61  L.  J.,  Ch.  113.)  The  question  of  whether  or  not 
the  period  given  is  reasonable  depends  in  such  case  upon 
the  special  circumstances,  and  must  be  judged  of  as  at  the 
time  when  the  notice  is  given.  {Crawford  v.  Toogood,  13 
Ch.  D.  153 ;  49  L.  J.,  Ch.  108.) 

(e.)  Action  for  Damages. 

Action  for  If  a  man  enters  into  a  reckless  or  improvident  bargain 

breach  of        which  he  cannot  perform  in  specie,  or  which  the  Courts 

coutraot.  *  *        ' 
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would  not  direct  him  to  perform,  lie  will  still  be  liable  in 
damages  for  its  breach.  It  makes  no  difference  to  the 
right  of  action  for  breach  of  contract  that  the  subject- 
matter  is  real  estate.  In  modem  practioe,  where  the  right 
to  specific  performance  is  doubtful,  a  claim  for  damages  is 
usually  joined  either  in  the  alternative  or  in  addition  to 
one  for  specific  performance. 

An  instrument  which  is  void  as  a  lease,  but  good  as  an 
agreement  for  a  lease,  will  support  an  action  for  damages 
for  not  granting  or  not  accepting  a  lease  {Bond  v.  Roslingy 
1  B.  &  S.  371 ;  30  L.  J.,  a  B.  227) ;  but  not  an  action 
for  failure  to  give  possession  on  or  after  the  date  agreed 
for  the  commencement  of  the  tenancy  (Drury  v.  Mac- 
natnaray  25  L.  J.,  Q.  B.  5 ;  5  E.  &  B.  612) ;  but  an  agree- 
ment which  actually  creates  a  tenancy  (being  for  not  more 
than  three  years)  will  support  an  action  for  default  in 
giving  possession.  {Jinks  v.  Edwards^  11  Ex.  775 ;  Coe  v. 
Clayy  5  Bing.  440,  ante^  p.  112.) 

An  agreement  by  a  landlord  to  grant  a  lease  means  a  (a)  Action 
valid  lease,  and  is  broken  whether  he  is  unable  to  grant  a  {^^^ 
valid  lease  or  refuses  to  grant  any  lease.  {Stranks  v. 
St.  Johny  L.  E.,  2  C.  P.  376;  36  L.  J.,  C.  P.  118.) 
Where  the  agreement  is  to  grant  a  lease  at  a  future  day, 
and  the  landlord  either  repudiates  the  agreement,  or  puts 
it  out  of  his  power  to  grant  the  lease  before  the  day  arrives, 
an  immediate  action  will  lie.  {Ford  v.  Tileyy  6  B.  &  C. 
325;  Lovelock  v.  FranklWy  15  L.  J.,  Q.  B.  146;  8  Q.  B. 
371.) 

The  rule  as  to  damages  is  the  same  in  an  action  on  a  Measure  of 
contract  to  grant  a  lease  as  on  a  contract  to  sell  a  fee  damages, 
simple  {Roice  v.  School  Board  for  London^  57  L.  J.,  Ch.  179 ; 
36  Ch.  D.  619),  viz.,  that  where  the  contract  cannot  be 
carried  into  effect  because  of  a  defect  in  the  lessor's  title, 
the  damages  (in  the  absence  of  fraud  on  the  defendant's 
part)  will  be  the  amount  of  any  deposit  or  premium  paid 
{Roper  V.  CoomheSy  6  B.  &  C.  534 ;  Wright  v.  CollSy  8  C.  B. 
150 ;  19  L.  J.,  C.  P.  60),  and  any  expenses  incurred  {Bain 
v.  Fothergilly  L.  E.,  7  H.  L.  168 ;  43  L.  J.,  Ex.  243 ;  Rock 
Portland  Cement  Co.  v.  Wilsony  31  W.  E.  193;  Gaslight 
and  Coke  Co.  v.  Towscy  35  Ch.  D.  519;  56  L.  T.  602), 
including  the  costs  of  pr^aring  and  entering  into  the 
agreement,  and  the  costs  (if  any)  of  investigating  the  title 
{ITanslip  v.  Padmcky  5  Ex.  622 ;  19  L.  J.,  Ex.  372) ;  but 
not  costs  incurred  prior  to  the  contract  {Hodges  v.  Lord 
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Litchfieldy  1  Bing.  N.  C.  492),  or  damages  for  the  loss  of 
the  bargain.  {Bain  v.  FotJiergilly  supra.)  And  this  is  so 
even  if  the  lessor  knew  that  he  had  not  a  good  title  at  the 
time  when  the  contract  was  entered  into.  The  plaintiff 
can  only  recover  other  damages  in  an  action  for  deceit. 
(76.) 

Substantial  damages  beyond  expenses  may  be  recovered 
where  the  lessor  has  acted  fraudulently.  Moreover,  the 
actual  decision  in  Bain  v.  Fothe)*gill  (supra)  only  dealt  with 
the  case  of  a  defendant  who  was  bond  fide  unable  to  give  a 
title  to  that  which  he  had  contracted  to  grant,  and  does 
not  conflict  with  the  actual  decision  in  Engell  v.  Fitch 
(L.  R.,  4  Q.  B.  659  ;  38  L.  J.,  Q.  B.  304),  that  a  plaintiff 
is  entitled  to  recover  for  the  loss  of  his  bargain  from  a 
defendant  who,  from  simple  caprice  or  to  avoid  moderate 
expense,  refuses  or  neglect  to  perform  the  contract.  And 
on  a  claim  for  wilful  delay  in  giving  possession  of  the 

{)remises  agreed  to  be  leased,  damages  were  awarded  for 
OSS  of  profit  during  the  period  of  default.  {Jaques  v. 
Millar,  6  Ch.  D.  153 ;  Wesleij  v.  Walker,  26  W.  R.  368  ; 
Royal  Bristol,  Sfc,  Building  Society  v.  Bomash,  35  Ch.  D. 
390 ;  56  L.  J.,  Ch.  840.)  But  Kekewich,  J.,  who  gave 
damages  in  the  case  last  cited,  held  in  Roice  v.  School  Board 
for  London  (57  L.  J.,  Ch.  179 ;  57  L.  T.  182)  that  they 
were  not  recoverable. 

Where  the  intended  lessee  is  allowed  to  enter  and  expend 
money  upon  the  premises  upon  the  faith  of  a  contract 
which  goes  off  by  reason  of  the  inability  or  refusal  of  the 
lessor  to  perform  it,  the  lessee  is  entitled  to  recover  the 
amount  of  his  outlay  as  upon  a  consideration  which  has 
failed  {Middleton  v.  Magnay,  2  H.  &  M.  233 ;  12  W.  R. 
706) ;  and  this,  even  when  the  contract  is  only  a  verbal 
one,  or  a  treaty,  and  not  a  concluded  agreement.  {Pulbrook 
V.  Lawesy  45  L.  J.,  Q.  B.  178 ;  1  Q.  B.  D.  284 ;  but  see 
Worthington  v.  Warringtwi,  8  C.  B.  134;  18  L.  J.,  0.  P. 
350.)  And  where  the  action  is  not  upon  the  contract,  but 
is  by  a  lessee  in  possession  upon  a  covenant  for  quiet  enjoy- 
ment, the  damages  will  be  the  amoimt  of  money  necessary 
to  place  the  plaintiff,  as  far  as  possible,  in  the  same  position 
as  if  the  covenant  had  been  performed.  {Lock  v.  Furze, 
L.  R.,  1  C.  P.  441 ;  35  L.  J.,  C.  P.  141.) 
(b)  Against  The  landlord  may  sue  the  intending  tenant  for  breach  of 

the  tenant.       the  agreement  to  become  tenant  or  accept  a  lease  of  the 
premises.     {Forster  v.  Rowland,  7  H.  <^  N.  103 ;  30  L.  J., 
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Ex.  396 ;  Collins  v.  WillmoH,  13  W.  E.  204 ;  De  Medina 
V.  Nonnan,  9  M.  &  W.  820.) 

The  measure  of  damages  is  the  injury  aotuallj  sustained  Measuro  of 
hy  reason  of  the  defendant  not  having  performed  his  con-  damages, 
tract,  or  the  liquidated  sum  fixed  as  the  measure  of  damages 
for  default.  The  question  is,  how  much  is  the  plaintiff 
damnified  by  the  diminution  in  value  of  the  premises  or 
the  loss  of  rent  in  consequence  of  the  non-performance  of 
the  contract  P  {Laird  v.  Pirn,  7  M.  &  W.  474.)  If  the 
agreement  was  for  a  term  at  a  given  rent,  the  plaintiff 
would  be  entitled  to  the  diflPerence  (if  any)  between  the 
rent  to  be  paid  imder  the  agreement  and  that  at  which  the 
premises  oould  be  re-let  at  the  date  of  the  breach.  {Ex parte 
Llynm  Coal  and  Iron  Co,,  lie  Hide,  L.  E.,  7  Ch.  28 ;  41 
L.  J.,  Bkoy.  5.)  If  the  defendant  is  let  into  possession, 
the  landlord  may  recover  for  use  and  occupation  for  so  long 
as  the  occupation  continues  {Dawes  v.  Doicling,  22  W.  E. 
770)  9  and  whether  he  has  entered  into  possession  or  not, 
the  value  of  the  premises  for  such  period  as  they  have  re- 
mained unprofitable  to  the  landlord  in  consequence  of  the 
defendant's  agreement  to  take  the  premises.  In  addition, 
the  landlord  would  be  entitled  to  recover  costs  of  and 
attending  the  preparation  of  the  agreement,  and  (it  is 
assumed)  the  amount  of  such  special  expenditure  upon 
the  premises,  incurred  at  the  instance  of  the  defendant,  as 
will  not  increase  the  letting  value  of  the  premises  for  the 
purposes  for  which  they  are  ordinarily  let,  such  as  convert- 
ing the  premises  into  a  state  suitable  for  a  particular  trade 
intended  to  be  carried  on  by  the  defendant. 


Sect.  3. — Stamps, 

Leases  and  agreements  for  leases  must  be  duly  stamped.  Unstamped 
Dalv  stamped  means  stamped  acccrdinff  to  the  purport  of  instruments 

^^      K      .        ^      J         J        1.  ^     £       i.u  i?i-'i-   not  admissible 

the  mstrument,  and  not  merely  tor  the  purpose  for  which  i^  evidence. 

it  is  offered  in  evidence.     {Be  Whiting  to  Loonies,  14  Ch. 

D-  822 ;  17  Ch.  D.  10 ;  60  L.  J.,  Ch.  463.)     The  want  of 

a  proper  stamp,  however,  does  not  affect  the  validity  or 

legal  operation  of  an  instrument.     But  it  shall  not,  except 

in  criminal  proceedings  (which  would  include  proceedings 

for  offenoes  against  tne  game  laws  or  the  like,  see  Cattell 
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V.  IresoTiy  E.  B.  &  E.  91 ;  Parker  v.  Green,  2  B.  &  S.  299), 
be  given  in  evidence,  or  be  available  for  any  purpose 
whatever,  unless  it  is  duly  stamped  in  accordance  with  the 
law  in  force  at  the  time  when  it  was  first  executed.  (54  & 
55  Vict.  c.  39,  s.  14,  sub-s.  4.) 

Under  the  slightly  different  language  of  a  previous 
Stamp  Act,  it  was  held  that  an  unstamped  or  insufficiently 
stamped  instrument  might  be  given  in  evidence  to  prove  a 
collateral  fact,  provided  no  attempt  were  made  to  set  up 
the  instrument  itself.  Thus  an  instrument  may  be  tendered 
in  evidence  to  show  that  it  is  void  by  reason  of  fraud. 
{Holmes  v.  Sijcumith,  7  Ex.  802 ;  21  L.  J.,  Ex.  312.) 

It  is  to  be  noticed  that  when  an  unstamped  or  im- 
properly stamped  instrument  is  afterwards  stamped,  the 
amount  of  the  stamp  will  be  that  required  by  the  Act  in 
force  at  the  date  of  execution  {Clarke  v.  RocfiCj  3  Q.  B.  D. 
170 ;  47  L.  J.,  Q.  B.  147) ;  and  not,  as  was  held  under 
earlier  Acts,  the  amoimt  required  when  the  stamp  is 
actually  affixed.  {Buckworth  v.  Simpson,  1  C.  M.  &  R. 
834;  Deakin  v.  Penniall,  17  L.  J.,  Ex.  217.) 

An  instrument  not  stamped  or  insufficiently  stamped  at 
the  time  of  execution  may  be  stamped  at  any  time  after- 
wards on  payment  of  the  unpaid  duty  and  a  penalty  of 
10/. ;  and  if  the  duty  exceeds  10/.,  then  by  way  of  further 
penalty,  interest  on  such  duty  at  the  rate  of  5/.  per  cent, 
per  annum  from  the  date  of  execution.  (54  &  55  Vict, 
c.  39,  s.  15,  sub-s.  1.)  The  payment  of  any  penalty  or 
penalties  is  to  be  denoted  on  the  instrument  by  a  particular 
stamp.  {Ib,y  sub-s.  4.)  The  commissioners  have  the 
power,  within  three  mouths  after  the  first  execution,  to 
remit  the  penalty.     (Sub-s.  3  (b).) 

In  the  c€ise  of  instruments  chargeable  with  an  ad  valorem 
duty,  they  are  allowed  to  be  stamped  without  penalty 
before  the  expiration  of  thirty  days  after  first  executed 
(sect.  15,  sub-s.  2  (a)) ;  and  agreements  under  hand  only, 
liable  to  the  fixed  duty  on  contracts,  are  allowed  to  be 
stamped  without  penalty  within  fourteen  days  from  the 
date  of  execution. 

In  the  case  of  a  lease  or  tack  executed  after  the  16th  day 
of  May,  1888,  not  duly  stamped,  the  lessee  shall  incur  a 
fine  of  10/.,  and  in  addition  to  this  penalty,  payable  on 
stamping  the  instrument,  there  shall  be  paid  a  further 
penalty  equivalent  to  the  etamp  duty  thereon,  unless  a 
reasonable  excuse  for  the  delay  in  stamping,  omission  to 
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stamp,  or  insuffioieiioj  of  stamp,  be  afforded  to  the  oom- 
missionerSy  Court,  judge,  arbitrator,  or  referee,  before  whom 
it  is  produced.     (54  &  55  Viot.  c.  39,  s.  15,  sub-s.  2  (o).) 

If  an  unstamped  or  insufficiently  stamped  instrument  is  Stamping  at 
produced  in  evidence  in  any  Court,  or  before  an  arbitrator  *"*^- 
or  referee,  and  if  the  instrument  is  one  which  may  legally 
be  stamped  after  execution,  it  may,  on  payment  to  the 
officer  of  the  Court,  arbitrator,  or  referee,  of  the  amount 
of  the  unpaid  duty  and  the  penalty  payable  on  stamping 
the  same,  and  a  further  sum  of  1/.,  be  received  in  evidence. 
(Sect.  14,  Bub-s.  1.) 

If  an  unstamped  instrument  in  writing  has  been  lost 
{Bex  v.  Castle  Mortan,  3  B.  &  Aid.  588),  or  destroyed, 
even  by  the  party  who  objects  to  the  evidence  {Rippiner  v. 
Wrighty  2  B.  &  Aid.  478),  parol  evidence  of  the  contents 
is  inadmissible,  even  in  an  action  for  specific  performance. 
{Smith  V.  Henley,  1  Ph.  391.) 

In  the  case  of  a  parol  tenancy  upon  the  terms  of  an  Unstamped, 
unstamped  instrument,  the  latter  is  inadmissible  in  evi-  incorporated 
dence.     {Turner  v.  Pawer,  7  B.  &  C.  625.)     But  if  a  lease  d^^^.^ 
duly  stamped  refers  to  an  abandoned  lease  not  stamped, 
or  to  any  other  unstamped  document,  the  whole  may  be 
considered  as  one  document,   and  admissible    as    such. 
{Pearce  v.  Cheslyn,  4  A.  &  E.  225.) 

The  duties  now  payable  in  respect  of  leases  and  agree-  Agreement, 
ments  for  leases  are  set  forth  in  Appendix  A.,  from  which  ^^^^  requir- 
it  will  be  seen  that,  for  a  term  not  exceeding  thirty-five  Jtwnp!^ 
years,  a  lease  and  an  agreement  for  a  lease  require  the 
same  stamp. 

A  mere  licence,  revocable  at  any  time,  is  not  a  '^  lease  A  revocable 
or  tack "  within  the  schedule  to  the  Stamp  Act,  and  is  ^^°®^o«- 
sufficiently  stamped  with  an  ordinary  agreement  stamp. 
{Thames  Conservators  v.  Commissioners  of  Inland  Revenue^ 
18  Q.  B.  D.  279 ;  56  L.  J ,  Q.  B.  181.) 

An  instrument  containing  or  relating  to  several  distinct  Instmmenta 
matters  is  to  be  separately  and  distinctly  charged,  as  if  J*^|j}fi^  * 
it  were  a  separate  instrument,  with  duty  in  respect  of  tiontoS^™' 
each  of    such   matters.      (54  &  55  Vict.  c.  39,  s.  4  (a).)  stamped  in 
Thus  a  demise  of  two  distinct  properties  to  two  several  respect  of 
tenants  by  the  same  instrument  would  require  stamps  on  ®*^  matter. 
the  several  rents,  and  not  on  the  aggregate  amount  of  such 
rents.    (And  see  Doe  v.  Dai/y  13  East,  241.)    But  a  demise  Distinct 
to  the  same  person  of  two  properties  for  terms  commencing  "****• 
at  different  dates  and  at  distinct  rents  for  each  {Boase  v. 
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Jackson^  3  B.  &  B.  185),  or  of  two  farms  for  terms  of 
different  duration,  with  distinct  rents  and  varying  cove- 
nants {Blount  V.  Pearmany  1  Bing.  N.  0.  408),  bnt  con- 
tained in  one  instrument,  would  be  held  one  transaction, 
and  a  stamp  applicable  to  the  aggregate  rent  sufficient. 
Nor  would  a  matter  for  which  the  rent  was  the  conside- 
ration require  a  separate  stamp.  So  that  a  lease  is  not 
subject  to  an  agreement  stamp  in  respect  of  its  reserving 
an  option  to  the  lessee  to  purchase  the  demised  premises. 
( Worthington  v.  Warrington^  5  C.  B.  635 ;  17  L.  J.,  C.  P. 
117.)  But  where  a  demise  of  a  house  contained  an  agree- 
ment to  sell  it  and  other  houses  for  a  certain  sum  within 
seven  years,  it  was  held  to  require  both  a  lease  and  an 
agreement  stamp.  {Lovelock  v.  Franklandy  16  L.  J.,  Q.  B. 
182  ;  8  a  B.  371.) 

A  lease  made  for  any  consideration  in  respect  whereof  it 
is  chargeable  with  ad  valorem  duty,  and  in  further  conside- 
ration either  of  a  covenant  by  the  lessee  to  make,  or  of  his 
having  previously  made,  any  substantial  improvement  of 
or  addition  to  the  property  demised  to  hun,  or  of  any 
covenant  relating  to  the  matter  of  the  lease,  is  not  to  be 
charged  with  any  duty  in  respect  of  such  further  conside- 
ration.    (54  &  55  Vict.  c.  39,  s.  77,  sub-s.  2.) 

What  is  meant  by  "  any  covenant  relating  to  the  matter 
of  the  lease  "  is  not  clear,  but  presumably  it  would  include 
the  covenant  in  a  tied  house  to  take  beer  and  spirits 
from  the  lessor  or  his  nominee. 

No  additional  duty  is  payable  in  respect  of  any  penal 
rent,  or  increased  rent  in  the  nature  of  a  penal  rent,  reserved 
by  the  lease  or  agreement ;  or  by  reason  of  the  lease  or 
agreement  being  made  in  consideration  of  the  surrender  or 
abandonment  of  any  existing  lease  or  a^eement  relating 
to  the  same  subject-matter.  (54  &  55  Vict.  c.  39,  s.  77, 
sub-s.  1.) 

An  instrument  having  a  double  operation  cannot  be  used 
unless  sufficiently  stamped  for  both.  Thus,  where  a  lease 
in  writing  contained  a  contract  for  the  purchase  of  fixtures, 
but  was  stamped  only  as  an  agreement  (but  as  such  suf- 
ficiently for  the  fixtures),  it  was  held  that  it  could  not  be 
used  in  evidence  in  an  action  for  the  price  of  the  fixtures 
unless  it  bore  a  lease  stamp.  ( Corder  v.  Drakeford,  3  Taunt. 
382.) 

Whatever  its  form,  an  instrument  must  be  stamped 
according  to  its  actual  legal  operation  {Limmer  Asphatte 
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Co.  V.  Inland  RevenuBy  L.  E.,  7  Ex.  211 ;  41  L.  J.,  Ex. 
106) ;  and  accordingly  a  bill  of  exchange  expressing  the 
terms  of  an  agreement  between  a  landlord  and  inoomiDg 
tenant  was  held  inadmissible  until  stamped  as  an  agree- 
ment.    {Nicholson  v.  Smithy  3  Stark.  128.) 

A  mere  attornment  does  not  require  a  stamp  {Doe  v.  Attornments. 
Edtcards,  6  A.  &  E.  95 ;  Doe  v.  Smith,  8  A  &  E.  255) ; 
yet  if  it  proceed  to  state  the  amount  of  rent  and  mode  of 
payment  or  other  special  terms,  it  becomes  liable  to  duty. 
{Fiankis  v.  Frankisy  3  P.  &  D.  565.) 

When  a  surety  is  made  a  party  to  a  lease,  joining  in  one  Lease  with 
or  more  of  the  covenants,  no  stamp  is  necessary  in  addition  siurety. 
to  the  lease  stamp.  {Price  v.  Thomas^  2  B.  &  Ad.  218.) 
But  if  the  guarantee  of  the  rent  is  a  separate  and  distinct 
act  from  the  lease,  though  in  the  same  instrument,  an  agree- 
ment stamp  is  necessary  in  addition  to  the  lease  stamp. 
Thus,  where  there  was  a  written  agreement  between  A.  and 
B.  for  the  tenancy  of  a  public-house  with  a  stipulation  to 
purchase  beer  from  the  landlord,  and  at  the  end  of  it  a 
further  agreement  by  a  third  person  to  guarantee  the  pay- 
ment of  money  to  become  due  thereunder  from  the  tenant, 
it  was  held  to  require  an  additional  stamp  in  respect  of  the 
guarantee.     ( Wharton  v.  Walton^  7  Q.  B.  474.) 

An  instrument  of  demise  must  be  stamped  in  respect  of  Must  ooyer 
the  whole  amount  of  rent  reserved  or  payable  under  it,  aggregate 
whether  expressed  in  terms  or  by  reference.     (Parry  v.  '^^ 
Deerey  5  A.  &  E.  551 ;   Wikon  v.  Smithy  12  M.  &  W.  401.) 
And  where  there  was  a  lease  reserving  one  rent  for  a  house 
and  land,  and  another  rent  for  furniture  and  fixtures,  a 
stamp  in  respect  of  the  former  rent  alone  was  held  insuf- 
ficient.    {Coster  V.  Cowling y  7  Bing.  456.) 

Though  a  lease  for  three  years  is  not  required  to  be  in  Leases  for 
writing,  if  it  is,  it  must  be  stamped  {Prosser  v.  PhillipSy  **^^^  y®*"- 
Hereford  Assizes,  1765,  Bull.  N.  P.  269) ;  and  if  a  written 
agreement  be  unstamped,  recourse  cannot  be  had  to  oral 
evidence  to  establish  the  terms  of  the  tenancy.    {Brewer  v. 
Palmery  3  Esp.  213.) 

An  instrument  whereby  the  rent  reserved  by  any  other  Instnimeiit 
instrument  chargeable  with  duty  and  duly  stamped  as  a  "^oreaaiDg 
lease  or  tack  is  increased,  is  not  to  be  charged  with  duty  by^an^er 
otherwise  than  as  a  lease  or  tack  in  consideration  of  the  instrument, 
additional  rent  thereby  made  payable.     (54  &  55  Viet. 
c.  39,  s.  77,  sub-s.  5.) 

After  an  instrument  has  become  operative,  if  it  is  altered  Alterations 
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in  any  material  point  by  consent,  it  must  have  a  new 
stamp  affixed.  {Heed  v.  Deere^  7  B.  &  C.  261 ;  Atherstane 
V.  £ostock,2  M.  &  Gr.  511 ;  10  L.  J.,  0.  P.  113.)  If  the 
alteration  is  made  after  execution  by  one  party,  and  before 
execution  by  the  other  {Knight  v.  Crockfordy  1  Esp.  189), 
or  though  made  after  execution  by  both,  is  not  matericJ, 
no  fresh  stamp  ia  necessary.  Thus,  an  agreement  for  a 
lease,  with  a  proviso  for  giving  up  a  farm  at  a  certain  time, 
to  which  the  words  "houses  and  buildings  "  were  added  by 
consent  of  the  parties,  was  held  not  to  require  a  new  stamp, 
the  alteration  merely  expressing  what  was  previously 
implied.  {Doe  v.  Houghton^  1  Man.  &  R.  208.)  Where, 
after  one  party  has  executed  a  deed,  another  party  present 
objects  to  a  clause,  which  is  struck  out,  and  the  deed  is 
re-executed,  it  is  in  fieri^  and  does  not  require  a  fresh 
stamp.  {Jones  v.  Jones,  1  Cr.  &  M.  721 ;  Hall  v.  Chandless, 
4  Bing.  123.)  An  agreement  to  let  premises,  a  portion  of 
which  (in  the  adverse  possession  of  an  under-tenant)  it  was 
afterwards  agreed  to  exclude  from  the  letting,  would 
amount  to  a  liew  demise  ( Watson  v.  Waud,  8  Ex.  335) ; 
but  not  so  a  mere  agreement  to  accept  a  less  rent  {Crowley 
V.  Vitty,  7  Ex.  319  ;  21  L.  J.,  Ex.  135  ;  Doe  v.  Oeekie,  6 
Q.  B.  841 ;  13  L.  J.,  Q.  B.  239) ;  even  if  accompanied  by 
a  giving  up  of  portion  of  the  demised  premises.  {Holme 
V.  Brumkill,  3  Q.  B.  D.  495  ;  47  L.  J.,  P.  610.) 

The  presumption  is  always  in  favour  of  the  validity  and 
regularity  of  a  deed,  and  an  old  deed  which  bore  the  marks 
of  having  had  some  stamp  was  presumed  to  have  been 
properly  stamped.  {Doe  v.  Coombs,  12  L.  J.,  Q.  B.  36.) 
And  the  Court  will,  in  the  absence  of  circumstances  in- 
ducing a  supposition  te  the  contrary,  presume  that  a  lost 
instrument  was  duly  stamped;  and  so  when  the  instrument 
is  in  the  custody  of  the  opposite  party  who  refuses  to 
produce  it.     {Cnsp  v.  Anderson,  1  Sterk.  35.) 

The  onus  of  impeaching  an  instrument  for  want  of  a 
stamp,  or  of  showing  that  a  higher  stamp  is  necessary,  lies 
on  the  party  who  objects  to  its  being  received  in  evidence. 
( Wilson  V.  Smith,  12  M.  &  W.  401.) 

The  production  of  a  counterpart  lease  is  sufficient  to 
raise  the  presumption  that  there  was  an  original  lease  duly 
stamped.  {Hughes  v.  Clark,  10  C.  B.  905 ;  Houghton  v. 
Kipftig,  18  C.  B.  235;  Paul  v.  Meek,  2  T.  &  J.  116;  Homes 
V.  Pearce,  1  F.  &  F.  283.) 
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CHAPTBE  V. 

RIGHTS  AND  LIABILITIES  OP  THE  PARTIES  DURING  THE 
OONTINTJANCE  OP  THE  TENANCY  OTHER  THAN  THOSE 
CONNECTED  WITH  DISTRESS. 


Sect.  1. — Quiet  Enjayynent, 

In  the  absence  of  express  stipulation,  the  only  covenant  Coyenant  for 
entered  into  by  the  landlord  is  one  for  qniet  enjoyment.       quiet  enjoy- 

The  ooyenant  for  qniet  enjoyment  is  an  assurance  ^^\ 
against  interruption  to  possession  of  the  thilig  demised.  It  ^  °  ' 
is  an  undertaking  that  the  tenant  shall  have  the  property 
unfettered  by  the  assertion  of  any  right  which  interferes 
with  its  ordinary  and  lawful'enjoyment.  It  is  in  the  first 
place  ^^an  assurance  against  the  consequences  of  a  defective 
title,  and  of  any  disturbance  thereupon"  {Howell  v. 
Richards,  11  East,  642,  per  Lord  Ellenborough ;  Spencer 
V.  Marriott y  1  B.  &  C.  457 ;  Bennett  v.  Atherton,  L.  R.,  7 
Q.  B.  316 ;  41  L.  J.,  Q.  B.  165) ;  and  in  the  next  place  an 
assurance  against  any  substantial  physical  interference  with 
the  tenant's  enjoyment  of  the  premises  caused  by  the  acts 
of  the  landlord,  or  those  claimmg  under  him.  {Sanderson 
v.  Mayor  of  Bertcick'on-Ticeedy  13  Q.  B.  D.  547  ;  53  L.  J., 
Q.  B.  569 ;  Robinson  v.  KtkeH,  41  Ch.  D.  88 ;  58  L.  J., 
Ch.  392.) 

The  covenant  does  not  increase  or  enlarge  the  rights 
given  by  the  previous  part  of  the  deed ;  but  gives  a  nght 
of  action  to  the  lessee  if  he  cannot  get,  or  is  deprived  of 
that  which  was  previously  professed  to  be  granted.  {Leech 
V.  Schtceder,  L.  R.,  9  Ch.  463 ;  43  L.  J .,  Ch.  487,  per 
Mellish,  L.  J.) 

The  covenant  for  quiet  enjoyment  runs  with  the  land. 
{Campbell  v.  Lems,  3  B.  &  Aid.  392.)      Although  no  Implied  in 
covenants  for  title  are  implied  by  force  of  the  C.  A.  1881  ©^ery  letting. 
(44  &  45  Vict.  c.  41),  in  the  case  of  "  a  demise  by  way  of 
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lease  at  a  rent"  (see  sect.  7,  sub-sect.  5),  the  law  implies 

in  every  letting,  whether  under  seal  with  proper  words  of 

demise  {Iggulden  v.  May^  9  Ves.  330 ;  Adams  v.  Oibfieyy  6 

Bing.  666),  or  by  parol  merely  {Bandy  v.  CartwHghtf  8  Ex. 

913 ;  22  L.  J.,  Ex.  285;  Robinson  v.  Kilverty  41  Ch.  D.  88; 

HallY.  City  of  London  Bretcery  Co.,  31  L.  J.,  Q.  B.  257), 

a  covenant  or  agreement  on  the  part  of  the  landlord  for 

quiet  enjoyment ;  for  whatever  words  create  an  estate  have 

a  secondary  operation,  and  form  a  covenant  for  the  quiet 

enjoyment  of  such  estate  as  they  have  already  created. 

{Per  Tindal,  0.  J.,  WilUams  v.  Bw^ell,  1  C.  B.  429 ;  14 

L.  J.,  0.  P.  104.) 

In  case  of  In  the  case  of  a  tenancy  from  year  to  year,  the  implied 

^^'to^^^    covenant  for  quiet  enjoyment  is  limited  to  the  duration  of 

year     y     ,    ^^  lessor's  interest.     {Pen/old  v.  Abbott,  32  L.  J.,  Q.  B. 

67  ;  11  W.  E.  169  ;  Schwartze  v.  Locket,  38  W.  E.  142  ; 

61  L.  T.  719.)     So,  even  in  the  case  of  a  demise  by  deed 

for  a  longer  term  than  from  year  to  year,  if  the  tenant  had 

notice  that  the  interest  of  tiie  lessor  was  terminable  and 

not  absolute  {Adams  v.  Gibney,  6  Bing.  656) ;  for  a  lessee 

cannot  recover  damages  for  an  infirmity  in  ihe  title  of  his 

lessor  of  which  he  knew  at  the  time  he  entered  into  the 

contract.    {Oas  Light  and  Coke  Co.  v.  Towse,  35  Ch.  D.  519; 

56  L.  J.,  Oh.  889  ;  56  L.  T.  602.) 

or  parol  And  when  the  instrument  of  demise,  though  for  a  term, 

letting ;  only  jg  ^^^  under  seal,  the  implied  covenant  is  for  quiet  enjoy- 

witlfthe  ment  only  of  the  estate  actually  created,  and  not  of  so 

leasor'fl  much  as  is  in  excess  of  the  landlord's  power  to  create  ;  for 

interest.  ^^^  implied  covenant  is  only  co-extensive  with  the  interest 

which  the  lessor  has  {per  Coltman,  J.,  Messent  v.  Reynolds, 

3  C.  B.  194 ;  15  L.  J.,  C.  P.  226 ;  Besley  v.  Besley,  9  Ch. 

D.  103 ;  38  L.  T.  844 ;  27  W.  E.  184),  since  the  law  does 

not  imply  in  a  parol  demise  a  covenant  on  the  part  of  the 

landlord  for    good  title.      {Bandy  v.  Ca^^tiorighty  supra; 

Granger  v.  Collins,  6  M.  &  W.  458.) 

In  a  lease  by        In  the  case  of  a  lease  under  seal  (without  notice  of  the 

deed;  co-.^x-   lessor's  title),  there  is  authority  for  saying   that  it  is 

the^nterest      different.     In  the  case  of  Line  v.  Stephensofi  (5  Bing.  N. 

the  lessor        C.  183;  and  see  Burnett  v.  Lynch,  5  B.  &  C.  609),  it  was 

purports  to      ^qI^  that  the  effect  of  the  word  "  demise  "  in  a  lease  by 

*^^*  '  deed  is  to  create  not  only  an  implied  covenant  for  quiet 

enjoyment,  but  also  one  that  the  lessor  has  a  good  title 

and,  still  more  recently  {Hart  v.  Windsor,  12  M.  &  W.  86 

Mostyn  v.  Wc'^t  Mostyn  Coal  Co.,  45  L.  J.,  C.  P.  406 
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1  C.  P.  D  146),  that  the  word  "let>"  or  any  equiyalent 
word  in  a  lease  hy  deed,  will  have  the  same  effect.  These 
decisions  are,  however,  in  conflict  with  the  views  expressed 
in  other  oases.  {Fen/old  v.  Abbott^  32  L.  J.,  Q.  B.  67 ; 
Adatns  v.  Qibneyj  6  Bing.  666;  Messent  v.  Reynolds^  3 
C.  B.  194.) 

In  an  agreement  for  a  lease  there  is  no  implied  promise  Agreement 
for  quiet  enjoymeni    {Brashier  v.  Jackson^  6  M.  &  W.  549.)  'of  * !«««« 
But  a  tenant  in  possearion  under  an  a«eenient  for  a  leaae  JSfp^^ 
Of   whioh    speoinc    performance   would  be  granted,  now  for  quiet 
stands  in  the  same  position  as  if  the  lease  had  Deen  granted  enjoyment ; 
{Walsh  V.  Lonsdale^  21  Ch.  D.  9;  Lowther  v.  Heaver ^  41 
Ch.  D.  248 ;  and  see  Onions  v.  Cohen,  34  L.  J.,  Ch.  338), 
and  is  therefore  entitled  to  the  benefit  of   an  implied 
covenant  for  quiet  enjoyment. 

As  we  shall  see  (tn/ra,  p.  166),  a  covenant  for  quiet  orpromiBeto 
enjoyment  is  broken  if  the  lessor  does  not  give  the  tenant  gj^e  possee- 
possession.      And  an  agreement  which  o^rates  as  an        ' 
actual  letting  amounts  to  an  agreement  to  give  possession. 
[Coe  V.  C%,  5  Bing.  440;  Jinks  v.  Edwards,  11  Ex.  775.) 
But  an  agreement  for  a  lease  for  more  than  three  years,  to 
commence  at  a  future  day,  does  not  imply  in  itself  a  pro- 
mise to  give  possession  on  that  day  {Drury  v.  Macnamara, 
25  L.  J.,  Q.  B.  5  ;  5  E.  &  B.  612),  though  the  agreement 
might  be  specifically  enforced;  or  support  an  action  for 
damages  for  not  granting  the  lease.     An  agreement  to  but  amounts 
grant  a  lease  contains  an  implied  undertaking  that  the  i?!^^^?^®'^' 
lessor  has  title  to  grant  such  lease ;  and  if  he  has  not,  he  title!^^  ^^ 
is  liable  to  an  action  at  the  suit  of  the  intended  lessee. 
{Stranks  v.  St  John,  36  L.  J.,  0.  P.  118 ;  L.  E.,  2  C.  P. 
376 ;  De  Medina  v.  Norman,  9  M.  &  W.  820.) 

An  express  covenant  for  quiet  enjoyment  excludes  any  Express  oove- 
implied  covenant  either  for  quiet  enjoyment  or  for  title,  ^^nt  for  quiet 
and  in  such  a  case  the  terms  of  the  particular  covenant  are  BuJ^raedes 
alone  to  be  looked  to,  to  ascertain  the  rights  and  liabilities  implied 
of  the  parties.     {Merrill  v.  Fratne,  4  Taunt.  329 ;  Line  v.  covenant. 
Stephenson,  5  Bing.  N.  C.  183;  Mostyn  v.  West  Mostyn 
Coal  Co.,  1  C.  P.  D.  145 ;  Dennett  v.  Atherton,  L.  R.,  7 
Q,  B.  316 ;  41  L.  J.,  Q.  B.  165.) 

This  rule  sometimes  operates  to  curtail  the  rights  of  the  Effect  of  rule 
tenant,  where  an  agreement  for  a  lease  is  followed  by  an  ^^^#*,f*®', 
actual  lease  containing  a  covenant  for  quiet  enjoyment,  i^eaw.^ 
A  lease  is  a  sale  jt^ro  tanto,  and  as  upon  a  sale  the  maxim 
caveat  emptor  applies,  so  upon  taking  a  lease  it  is  caveat 
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Absolute  or 
qualified. 


How  usoallj 
qualified. 


Meaning  of 
* '  claiming 
under"  the 
covenantor. 


the  lessee.  Therefore,  where  the  lessor  is  himself  a 
termor,  and  the  agreement  is  for  an  underlease,  the  under- 
lessee,  before  taking  his  demise,  must  at  his  peril  ascertain 
that  his  lessor  has  power  to  grant  the  underlease.  After 
the  lease  is  granted,  it  alone  governs  the  rights  of  the 
parties  {Leggott  v.  Barrett,  15  Ch.  D.  306;  28  W.  B. 
962) ;  and  if,  by  reason  of  its  containing  a  qualified  oove- 
nant  for  quiet  enjoyment,  the  implied  ooYenant  for  title  is 
excluded,  the  lessee  will  have  no  right  of  action  for  dam- 
ages, though  the  lessor  may  have  purported  to  grant  a 
lease  in  excess  of  his  estate  {Besley  v.  Besley,  9  Ch.  D.  103; 
•  27  W.  R.  184 ;  Cla^n  v.  Leech,  41  Oh.  D.  103 ;  37  W. 
E>.  663;  61  L.  T.  69),  unless  the  contract  contained  a 
clause  for  compensation  which  is  not  dealt  with  by  the 
lease.  {Palmer  v.  Johnson,  13  Q.  B.  D.  351 ;  53  L.  J., 
as.  348.) 

The  implied  covenant  for  quiet  enjoyment  is  an  absolute 
and  unqualified  one.  An  express  covenant  may  be  either 
absolute,  extending  to  the  acts  of  all  persons  indiscrimi- 
nately ;  or  qualified,  limiting  it  to  the  acts  of  particular 
classes  of  persons,  and  the  lessor's  liability  for  the  acts  of 
persons  having  rightful  title  wiU  be  measured  by  the 
actual  terms  of  the  covenant.  If  it  be  for  quiet  enjoyment 
'^against  all  persons  whatsoever  lawfully  claiming  the 
same"  {Williams  v.  Burrell,  1  C.  B.  402  ;  14  L.  J.,  C.  P. 
98),  or  that  the  lessee  "  shall  peaceably  and  quietly  enjoy 
during  the  term"  {Onions  v.  Cohen,  34  L.  J.,  Oh.  338),  it 
will  be  absolute,  and  extend  to  all  persons  who  have  or 
acquire  a  rightfid  title  to  the  property  during  the  continu- 
ance of  the  term.     {Howell  v.  Richards,  11  East,  633.) 

In  modem  practice,  the  covenant  usually  inserted  is  a 
qualified  one  against  interruption  by  the  lessor,  or  any 
person  rightfully  claiming  "  from  or  under  him." 

Supposing  the  covenant  to  be  thus  qualified,  then  any 

f)erson  whose  title  arises  by  the  act  or  procurement  of  the 
essor  is  a  person  claiming  under  him.  Thus,  his  widow 
claiming  in  respect  of  her  dower  is  a  person  claiming  under 
him  (1  Shep.  Touch.  171) ;  but  not  so  his  mother  in  respect  of 
her  dower.  A  person  claiming  under  a  settlement  {Evans  v. 
Vaughan,4  B.  &  0. 261),  or  a  prior  lease  {Ludwell  v.  Netcman, 
6  T.  E.  458;  Rolph  v,  Crmich,  37  L.  J.,  Ex.  8;  L.  R.,  3  Ex. 
44 ;  Sanderson  v.  Mayor  of  Berwick-on-Tweed,  13  Q.  B.  D. 
551),  or  prior  mortgage  {Carpenter  v.  Parker,  3  0.  B.,  N.  S. 
206),  made  by  the  landlord,  is  a  person  claiming  under 
him.    So  is  a  person  claiming  under  an  appointment  made 
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by  the  lessor,  either  alone  or  jointly  with  another  person, 
and  whether  the  power  was  created  by  him  or  with  his 
ooncurrence  or  not,  and  notwithstanding  the  estate  did  not 
move  from  him.  (Calvert  v.  Sebright^  15  Beav.  156 ; 
Eurd  V.  Fletclier^  1  Doug.  43 ;  Carpenter  v.  Farker,  3  C. 
B.,  N.  S.  206 ;  27  L.  J.,  0.  P.  78.) 

On  the  other  hand,  a  qualified  covenant  against  inter- 
ruption by  the  lessor  and  all  persons  claiming  "  by,  from 
or  under  him,"  will  not  extend  to  an  eviction  by  a  person 
claiming  a  title  paramount  to  him  [Merrill  v.  Frame,  4 
Taunt.  329) ;  and  the  terms,  persons  claiming  "  by,  from 
and  under  "  the  lessor,  do  not  include  a  person  claiming 
against  him,  as  in  the  case  of  a  distress  for  land  tax  due 
from  the  landlord  before  the  demise.  {Stanley  v.  HayeSy  3 
Q.  B.  105 ;  11  L.  J.,  Q.  B.  176.)  A  superior  landlord  is 
not  a  person  claiming  by,  from,  through,  or  under  the 
lessor.  {Kelly  v.  Rogers,  [1892]  1  Q.  B.  910  ;  61  L.  J., 
Q.  B.  604 ;  Spencer  v.  Marnotty  1  B.  &  C.  457 ;  Dennett 
V.  Athei-ton,  L.  R.,  7  Q.  B.  316 ;  41  L.  J.,  Q.  B.  165;  Besley 
V.  Besley,  9  Ch.  D.  103 ;  27  W.  R.  184.) 

Primd  facie,  the  covenant  is  prospective,  and  would  only  Covenant  is 
extend  to  acts  done  or  omitted  after  the  granting  of  the  P«>8p©ctiv©- 
lease.     {Anderson  v.   Oppenheimer,  5  Q.  B.  D.  602;  49 
L.  J.,  Q.  B.  709 ;  Spoor  v.  Green,  L.  R.,  9  Ex.  99 ;  43 
L.  J.,  Ex.  57.) 

The  covenant  extends  to  protect  the  lessee  against  all  Is  againBt  all 
disturbances,  whether  wrongful  or  otherwise,  by  the  lessor  ^y  ^kSwlT*^^ 
(Care  v.  Broohesby,  W.  Jones,  360 ;  Lloyd  v.  Tomkies,  1  ' 

T.  R.  671 ;  Andreics  v.  Paradise,  8  Mod.  318),  or  by  his 
servants  or  agents,  if  acting  under  his  authority.  {Seaman 
V.  Brotcnrigg,  1  Leon.  157.)  But  even  the  acts  of  the 
lessor,  in  order  to  amount  to  a  breach  of  covenant,  must  be 
done  in  the  assertion  of  a  right  as  distinguished  from  a 
mere  trespass.  {Crosse  v.  Young,  2  Show.  425 ;  Lloyd  v. 
Tomkies,  supra,)  Thus,  to  enter  for  the  purpose  of  sporting 
is  no  breach.     {Seddon  v.  Senate,  13  East,  72.) 

As  regards  other  persons  than  the  lessor  and  his  agents,  but  only 
both  implied   and  express  general  covenants  for  quiet  ^^^"^f 
enjoyment  are  confined  to  lawful,  and  do  not  extend  to  other  persons; 
wrongful,  evictions ;  for  the  law  will  never  adjudge  that  a 
lessor  covenants  against  the  wrongful  acts  of  strangers, 
except  his  covenant  be  express  for  that  purpose.     {Hayes 
V.  Bickerstaff,  Vaugh.  118 ;  Nash  v.  Palmer,  5  M.  &  S. 
379,  per  Lord  EUenborough ;  DudUy  v.  Folliott,  3  T.  R. 
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by  failure  to 
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584;  TFotton  Y.  ffek,  2  Wins.  Saund.  1786;  Jefrt/ea  v. 
JEvans,  19  0.  B.,  N.  S.  246 ;  34  L.  J.,  0.  P.  261 ;  Saitder^ 
son  V.  Mayor  of  jBerwick-ou' Tweedy  13  Q.  B.  D.  647.) 
Thus,  where  the  plamtrff  held,  as  tenant  to  the  def  endants, 
a  farm,  through  which  ran  drains  which  C,  another 
tenant,  was  entitled  to  use  bj  virtue  of  a  prior  demise 
from  the  defendants,  and  the  plaintifi  claimed  damages 
against  the  defendants;  first,  in  respect  of  the  excessive 
user  by  0.  of  some  of  the  drains  which  were  properly  con- 
structed ;  and  secondly,  in  respect  of  the  proper  use  by  C. 
of  other  drains  which  were  improperly  constructed,  it  was 
held  that  for  the  first,  which  was  merely  the  tortious  act  of 
C,  the  defendants  were  not  liable ;  but  for  the  second, 
which  was  a  lawful  user  by  0.  under  the  authority  con- 
ferred by  the  defendants,  they  were  liable.  {Sanderson  v. 
Mayor  of  Bencick-on^ Tweedy  supra,) 

To  this  rule  there  are  two  exceptions.  First.  A  cove- 
nant against  the  acts  of  particular  individuals  extends  to 
all  their  acts,  whether  by  lawful  or  wrongful  title.  {Nask 
V.  Palmer,  5  M.  &  S.  374;  Fowk  v.  Welsh,  IB.  &  C.  29.) 

Second.  A  covenant  against  all  persons  claiming  or  pre- 
tending to  claim  a  right  in  the  premises  extends  to  tortious 
as  well  as  legal  interruptions.  {Chaplain  v.  Southgate^ 
10  Mod.  384 ;  Peiry  v.  Edtrards,  1  Stra.  400.) 

The  covenant  for  tille  is  broken  by  the  existence  of  an 
adverse  title  in  another.  The  covenant  for  quiel  enjoyment 
is  broken  only  when  the  covenantee  is  disturbed.  {Per 
Kelly,  0.  B.,  Spoor  v.  Gh-een,  L.  R.,  9  Ex.  99 ;  43  L.  J., 
Ex.  67 ;  Howard  v.  Maitland,  53  L.  J.,  Q.  B.  42 ;  11  Q. 
B.  D.  695 ;  1  Shep.  Touch.  171.)  And  it  is  in  every  case 
a  question  of  fact  whether  or  not  there  has  been  a  oreaoh 
{Sanderson  v.  Mayor  of  Be^ncick-on- Tweed,  13  Q.  B.  D.  547 ; 
53  L.  J.,  a.  B.  559  ;  Robinson  v.  Kilvert,  41  Oh.  D.  88 ; 
61  L.  T.  60) ;  the  covenant  being  construed  with  refer- 
ence to  the  transaction,  and  so  as  to  give  effect  to  what 
may  be  reasonably  supposed  to  have  been  intended  by  the 
parties.  {Harrison  v.  Muncaster,  [1891]  2  Q.  B.  680  ;  61 
L.  J.,  Q.  B.  102 ;  see  Kelly  v.  Rogers,  [1892]  1  Q.  B.  910 ; 
61  L.  J.,  Q.  B.  604.) 

It  is  broken  if  the  lessor  is  unable  or  fails  to  give  a  legal 
right  to  enter  and  enjoy  the  premises  without  me  permis- 
sion of  any  other  person,  as  where  they  are  in  the  posses- 
sion of  a  third  person  under  a  prior  lease  from  the  lessor 
{Ludicell  V.  Neumtan,  6  T.  E.  458) ;  or  where  possession  is 
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refuBod  by  the  lessor  himself.  {Hawkes  y.  OrtoHy  5  A.  & 
E.  367 ;  1  Wins.  Saund.  322.)  The  case  of  JetriU  v. 
Weare  (3  Price,  575),  deciding  that  possession  of  part  of 
tiiie  propertj,  by  persons  claiming  under  leases  made  by  a 
stranger,  is  not  a  breach,  is  doubtful.  (Sugden,  Y.  &  P. 
601.) 

Ally  proceeding  in  a  court  of  law  interfering  with  the  by  litigation 
title  and  possession  of  the  land  amounts  to  a  breach  of  a  ^^^^^^^ 
covenant  for  quiet  enjoyment;  e,g,y  an  action  of  ejectment  geaaion;  ^^' 
or  for  trespass  by  a  person  having  a  lawful  title.  On  the 
other  hand,  such  a  proceeding  interfering  only  with  a 
particular  mode  of  enjoyment  of  the  land  or  part  of  it,  but 
not  with  the  title  or  possession, — e,g.^  an  action  to  enforce 
the  observance  of  restrictive  covenants — ^is  not  a  breach. 
{DenneU  v.  Atherton,  L.  E.,  7  Q.  B.  316 ;  41  L.  J.,  Q.  B. 
165.)  In  the  case  last  cited,  a  person  who  had  covenanted 
with  the  former  owner  of  the  fee  not  to  allow  the  premises 
to  be  used  for  the  trade  of  beer  selling,  let  them  to  a  per- 
son who  had  no  notice  of  this  covenant.  The  lease  con- 
tained a  covenant  by  the  lessee  not  to  carry  on  certain 
trades,  without  mentioning  that  of  a  beer-seller,  and  the 
assignee  of  the  lessee  havmg  used  the  premises  as  a  beer 
shop  was  restrained  by  injimction  from  doing  so  at  the 
suit  of  the  former  owner  of  the  fee,  and  thereupon  he 
commenced  an  action  against  the  kndlord  for  breach  of 
the  covenant  for  quiet  enjoyment ;  but  it  was  held  that 
the  covenant  did  not  guarantee  to  the  tenant  that  he  might 
use  the  land  for  any  purpose  not  included  in  his  restriotion. 
A  judgment  declaratory  of  rights  of  common  over  the 
demised  premises  is  not,  in  the  absence  of  any  other  act 
interfering  with  the  tenant's  enjoyment,  a  breach  of  the 
covenant.  (Howard  v.  Maitland,  11  Q.  B.  D.  695;  53 
L.  J.,  Q.  B.  42.) 

Any  wilful  act  of  the  lessor  interfering  with  the  plain-  by  lessor's 
tiflE's  possession  of  the  property  demised,  including  its  interference^ 
easements,  is  a  breach  of  the  covenant.    Thus,  if  the  lessor  ^^gj^o^;  * 
covenant  that  the  lessee  shall  enjoy  a  certain  close,  and 
afterwards  put  up  a  gate  on  land  not  included  in  the 
demise  by  which  the  lessee  is  obstructed  in  passing  to  the 
kmd  demised  {Andrews  v.  Paradise^  8  Mod.  318) ;  or  lease 
a  watercourse,  and  afterwards  stop  it  up ;  or  a  house  and 
estovers,  and  destroy  all  the  wood  {Pom/ret  v.  Bicroff, 
1  Wms.  Saund.  321) ;  or  build  on  his  own  adjoining  land, 
so  as  to  darken  the  lessee's  windows.     (But  see  Potts  v. 
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Smith,  38  L.  J.,  Oh.  58;  L.  R,  6  Eq.  311;  Booth  v. 
Alcock,  L.  E.,  8  Ch.  663 ;  42  L.  J.,  Ch.  657.)  Sending  a 
notice  to  the  lessee's  tenant  not  to  pay  rent  to  the  lessee  is 
a  hreach  of  the  covenant  for  quiet  enjoyment,  if  the  tenant 
act  upon  it  {Udge  v.  Boileau,  16  Q.  B.  D.  117 ;  53  L.  T. 
907 ;  55  L.  J.,  Q.  B.  90),  not  otherwise.  ( Witchcot  v.  -ZVtiw, 
Brown.  &  Gold.  81 ;  2  Piatt,  Leases,  289.) 

The  covenant  is  also  broken  by  any  disturbance  result- 
ing from  a  person  enforcing  a  charge  which  the  lessor 
ought  to  have  satisfied.  {Hancock  v.  Caffyn^  8  Bing.  358.) 
But  a  covenant  that  the  lessor  had  not  "done,  or  permitted 
or  suffered  to  be  done,  any  act,  &c.,"  was  held  not  to  be 
broken  by  his  having  assented  to  an  act  which  he  could 
not  prevent.     {Hobaon  v,  Middleton^  6  B.  &  C.  295.) 

Where  the  ordinary  and  lawful  enjoyment  of  the  demised 
land  is  substantially  interfered  with  by  the  acts  of  the  lessor 
or  those  lawfully  claiming  under  him,  the  covenant  is 
broken,  although  neither  the  title  to  nor  the  possession  of 
the  land  may  be  otherwise  affected.  {Sanderson  v.  Mayor 
of  Bencick'On-Tweed,  33  W.  R.  67  ;  53  L.  J.,  Q.  B.  559 ; 
13  Q.  B.  D.  547.)  Thus,  where  the  plaintiff  held  as  tenant 
to  the  defendant  a  farm  through  which  ran  drains,  which 
C,  another  tenant,  was,  by  virtue  of  a  prior  demise,  en- 
titled to  use ;  and  the  plaintiff's  land  was  injured  by  the 
proper  user  by  C.  of  the  drains  which  were  improperly 
constructed,  this  was  held  to  constitute  a  breach  of  the 
covenant  for  quiet  enjoyment.  {lb,)  So  where  the  land- 
lord demised  a  bed  of  coal  and  afterwards,  in  working  the 
minerals  in  the  stratum  above,  bored  a  hole  through  the 
roof  of  the  coal  mine  and  caused  it  to  be  flooded.  {Shaw 
V.  Stenton,  2  H.  &  N.  858 ;  27  L.  J.,  Ex.  253 ;  but  see 
Harrison  v.  Muncaster,  [1891]  2  Q.  B.  680.^  But  there 
must  be  actual  physical  interference  with  the  thing  demised. 
The  covenant  is  not  broken  by  a  nuisance  committed  on 
adjoining  property  owned  by  the  lessor.  {Jenkins  v.  Jack^ 
soft,  40  Ch.  D.  71 ;  58  L.  J.,  Ch.  124;  60  L.  T.  105.) 

Moreover,  it  must  be  interference  with  the  ordinary  user 
of  the  demised  premises.  Thus,  where  a  landlord  let  the 
ground  floor  of  a  building  for  a  paper  warehouse,  and  after- 
wards used  the  cellar  lor  a  manufacture  which  required 
heat  and  dry  air,  thereby  raising  the  temperature  of  the 
tenant's  room,  and  making  it  unfit  for  the  storage  of  a  par- 
ticular kind  of  paper,  but  not  unfit  for  a  paper  warehouse ; 
it  was  held,  that  as  the  landlord  was  ignorant  at  the  time 
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of  letting  that  the  property  was  to  be  used  for  the  storage 
of  exceptionally  delicate  paper,  there  was  no  breach  of  the 
implied  agreement  for  quiet  enjoyment.  (Robinson  v.  Kil^ 
vert,  41  Oh.  D.  88 ;  61  L.  T.  60 ;  37  W.  E.  545.)  It 
would  have  been  otherwise  had  the  landlord's  user  of  his 
own  premises  rendered  the  tenant's  room  unfit  for  storing 
ordinary  paper.     {lb. ;  per  Lindley,  L.  J.) 

The  covenant  does  not  oblige  the  lessor  to  rebuild  in  case 
the  premises  are  destroyed.    {Broicn  v.  Quiltery  Amb.  619.) 

A  covenant  for  quiet  enjoyment  of  a  right  of  sporting,  In  a  licence 
is  not  broken  by  destroying  furze,  coverts,  or  underwood  ^  ^port. 
{Jeffyes  V.  Hmns,  19  C.  B.,  N.  S.  246 ;  34  L.  J.,  C.  P. 
261 ;  Newton  v.  Wilnwt,  8  M.  &  "W.  711) ;  or  cutting  down 
trees  {Gearm  v.  Baker,  44  L.  J.,  Ch.  334 ;  L.  E.,  10  Ch. 
355)  in  the  proper  course  of  management  of  the  property  ; 
or  by  offering  tiie  property  for  sale  in  lots  as  building  pre- 
mises. {Pattison  v.  Gilford,  43  L.  J.,  Ch.  524 ;  L.  K.,  18 
Eq.  259.) 

A  breach  of  covenant  for  quiet  enjoyment  does  not  dis-  Breach  of, 
charge  the  tenant  from  any  liability  under  his  lease,  except  o^ysiMpenda 
the  liability  to  pay  rent.     [Morrison  v.  Chadwick,  18  L.  J .,  '^  ' 
C.  P.  189 ;  7  C.  B.  283 ;  Newton  v.  AUin,  1  Q.  B.  519.) 

The  rights  under  this  covenant  are  not  conditional  upon  Kights  under, 
the  observance  of  other  covenants  in  the  lease,  so  that  the  ^^ep«nde»i* 
non-payment  of  rent  does  not  disentitle  the  lessee  to  the  covenants. 
protection  of  the  covenant  for  quiet  enjoyment  (Dawson  v. 
Dyer,  6  B.  &  Ad.  584 ;  Edge  v.  Boikau,  16  Q.  B.  D.  117), 
even  though  the  covenant  run  '^  the  lessee  paying  the  rent 
and  performing  the  covenants,"  shall  quieuy  enjoy.    (lb. ; 
Hayes  v.  Bickerstaff,  Vaugh.  118  ;  2  Mod.  34.) 

The  measure  of  damages  for  breach  of  covenant  for  quiet  Measure  of 
enjoyment  depends  upon  the  nature  of  the  disturbance.  damagtB. 
If  there  is  no  eviction,  the  measure  of  damage  is  the  actual 
damage  sustained  down  to  the  time  of  the  assessment  (E. 
8.  C,  Ord.  XXXVI.  r.  58) ;  and  where  there  is  no  evi- 
dence as  to  actual  damage,  the  plaintifE  vdll  be  entitled  to 
nominal  damages.     (Child  v,  Stenning,  11  Ch.  D.  82;  48 
L.  J.,  Ch.  392.)     The  damages  on  eviction  are  the  value 
of  the  unexpired  residue  of  the  term,  with  such  other  actual 
damage  as  the  plaintiff  has  sustained.     ( Williams  v.  Bur^ 
rell,  1  C.  B.  402 ;  14  L.  J.,  C.  P.  98  ;  Locky,  Fui^,  L.  E., 
1  C.  P.  441 ;  35  L.  J.,  C.  P.  141 ;  Eolph  v.  Crouch,  L.  E., 
3  Ex.  44 ;  37  L.  J.,  Ex.  8.)     The  damages  for  a  breach  of 
covenant  for  quiet  enjoyment  by  reason  of  rights  of  way 
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over  the  property,  was  held  to  be  the  difference  in  the  value 
of  the  hmd  free  from  the  rights  of  way  and  fettered. 
{Sutton  V.  BailUe,  65  L.  T.  528.) 


Sect.  2. — Acts  in  Derogation  of  the  Grant. 

Akin  to  the  obligation  arising  from  the  covenant  for 
quiet  enjoyment  is  the  landlord's  obligation  arising  from 
the  maxim  that  a  grantor  shall  not  derogate  from  his  grant. 
{Palmer  v.  Fletcher,  1  Lev.  122.) 

A  lessor  may  not  by  his  volimtary  acts  prejudice  any 
rights  which  he  has  created.     Thus,  he  cannot  use  his  ad- 

i'oming  land  so  as  to  interfere  with  the  rights  of  the  land 
le  has  leased.  {Mitchell  v.  Cantrilly  57  L.  J.,  Ch.  75,  per 
Lopes,  L.  J.)  The  most  familiar  application  of  the  rule 
is  the  restriction  which  prevents  the  landlord  from  using 
his  adjoining  land  so  as  to  interfere  with  the  lights  or  other 
easements  of  the  land  leased.  {Ante,  p.  84 ;  Wheeldon  v. 
Burrows,  12  Ch.  D.  31 ;  48  L.  J.,  Ch.  853.) 

A  ffrantor  of  a  licence  cannot  derogate  from  his  grant 
by  subsequent  licences  which  would  interfere  with  it.  (See 
Newby  v.  Eajrison,  1  J.  &  H.  393  ;  9  W.  E.  849 ;  Carr 
V.  Benson^  L.  E.,  3  Ch.  524;  16  W.  E.  744.) 


Sect.  3. —  Wdirantp  as  to  Availability  and  Fitness. 

Caveat  emptor  Unless  some  fraud  or  deception  is  practised  upon  the 
*®  ^^^®  *^^  lessee,  the  maxim  of  ccweat  emptor  imposes  upon  him  the 
duty  of  informing  himself  as  to  the  state  of  the  title 
{Cosser  v.  Collin ge,  3  My.  &  K.  283),  and  condition  of  the 
premises,  and  also  of  bargaining  for  any  special  protection 
he  may  need  from  the  lessor  in  the  user  of  the  premises. 

As  between  himself  and  third  parties,  a  lessee  has  con- 
structive notice  of  his  lessor's  title,  whether  he  investigate 
it  or  not  {Mogridge  y.  Clapp,  [1892]  3  Ch.  382),  and  is 
boimd  by  any  restrictive  covenants  affecting  the  property 
notwithstanding  a  representation  by  the  lessor  that  no  such 
covenants  exist.  {Patman  v.  Harland,  17  Ch.  D.  353; 
60  L.  J.,  Ch.  642.) 
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There  is  no  implied  promise  on  the  part  of  a  landlord,  No  implied 
whether  he  is  the  freeholder  or  only  a  leaseholder,  that  the  JJ^a^iJty 
premises  are  free  from  restrictiye  covenants,  or  that  they  hj  leaaon  of 
may  be  nsed  for  any  purpose  the  tenant  may  have  in  view  freedom  from 
{Jackson  V.  Cobbin,  8  M.  &  W.  790) ;  or,  in  case  the  lease  ~*"^o^J 
prohibits  certain  trades,  that  the  premises  may  be  nsed  for 
any  trade  other  than  those  prohibited.     {Dennett  v.  Ather- 
tan,  L.  E.,  7  Q.  B.  316 ;  41  L.  J.,  Q.  B.  165.)     And  a 
covenant  in  a  sub-lease  that  the  lessee  shall,  at  the  expira- 
tion of  the  term,  deliver  up  "  all  landlord's  fixtures,    was 
held  not  to  import  a  warranty  that  the  removal  of  trade 
fixtures  was  not  prohibited  by  the  superior  lease.     {Porter 
V.  Drew,  5  0.  P.  D.  143 ;  49  L.  J.,  C.  P.  482.)     So  an 
agreement  to  grant  a  lease  which  was  to  contain  the  usual 
covenants,  and  particularly  those  contained  in  the  lease 
under  which  the  premises  were  held,  "so  that  the  same  "  in 
no  way  restricted  the  trade  of  a  retailer  of  beer,  was  held 
to  amount  to  an  agreement  to  grant  a  lease  without  such  a 
restriction,  but  was  not  a  warranty  that  the  original  lease 
contained  no  such  restriction.     {Hayicard  v.  Parkes,  24 
L.  J.,  C.  P.  217 ;  16  0.  B.  295.) 

If,  however,  the  lessor  is  informed  by  the  lessee  as  to  the 
business  he  intends  to  carry  on,  and  the  lessor  do  not 
inform  him  there  is  a  covenant  prohibiting  such  business, 
silence  is  equivalent  to  a  representation  that  there  is  no 
such  prohibitive  covenant.  {Flight  v.  Barton,  3  My.  &  K. 
282 ;  Power  v.  Barrett,  19  L.  E.,  Ir.  450.) 

There  is  no  implied  promise  on  the  part  of  the  lessor  to  or  by  reason 
do  any  act  necessary  to  render  the  premises  available  for  ^^  *°*'  *^^ 
the  purposes  for  which  they  were  known  to  be  taken,  leaaor;^ 
Thus,  where  a  basement  was  let  for  the  storage  of  cart- 
ridges, with  a  covenant  by  the  lessor  to  keep  the  premises 
in  proper  repair  and  condition,  so  that  they  might  at  all 
times  be  available  by  the  lessee  for  the  storing  of  cartridges, 
and  a  subsequent  Act  of  Parliament  having  made  it  illegal 
to  use  the  premises  for  storing  cartridges  without  a  licence, 
it  was  held  that  the  covenant  only  imposed  upon  the  lessor 
obligations  as  to  the  physical  condition  of  the  premises,  and 
did  not  impose  upon  him  the  duty  of  obtaining  a  licence  to 
make  the  storage  legal.    {Newbt/y.  Sharpe,  8  Ch.  D.  39 ;  26 
W.  R.  685  ;  47  L.  J.,  Ch.  617.) 

Where  the  landlord  is  not  aware  at  the  time  of  letting  or  by  reason 
that  the  premises  are  intended  to  be  used  for  an  exception-  °L^  !^^ 
ally  delicate  trade,  there  is  no  implied  promise  on  his  part  ^^  by 

leeaor. 
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Except  by 
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that  he  will  not  use  his  adjoining  premises  so  as  to  interfere 
with  such  trade.  {Robinson  v.  Kikei^t^  41  Ch.  D.  88.) 
But  where  a  landlord,  during  negotiations  for  a  lease, 
represented  that  his  adjoining  houses  would  only  be  let 
for  private  dwellings,  he  was  restrained  from  authorizing 
any  of  such  houses  being  used  for  trade.  {Spicer  v. 
Martin,  14  App.  Ca.  12 ;  58  L.  J.,  Ch.  389.) 

There  is  at  common  law  no  implied  warranty  on  the 
letting  of  real  estate  (that  is,  unfurnished  houses  or  land), 
that  as  to  its  physical  condition  it  is  or  shall  be  reasonably 
fit  for  habitation,  occupation,  or  cultivation ;  nor  is  there 
any  implied  contract  that  it  is  fit  for  the  purpose  for  which 
it  is  let.  {Hart  v.  Windsor,  12  M.  &  W.  68 ;  Manchester 
Bonded  Warehouse  Co,  v.  Carr,  5  0.  P.  D.  507 ;  49  L.  J., 
C.  P.  809;  Chester  v.  Powell,  52  L.  T.  722.)  Before 
taking  a  farm  or  house  the  tenant  should  go  and  see  the 
state  it  is  in  {ErsUne  v.  Adeane,  42  L.  J.,  Ch.  835 ;  L.  R., 
8  Ch.  756),  and  if  he  neglect  to  do  so  he  must  still  take  the 
property  as  he  finds  it ;  although  in  the  case  of  land  it  may 
not  be  fit  for  the  purpose  for  which  it  was  taken  by  reason 
of  being  partly  manured  with  a  poisonous  substance  {Sutton 
V.  Temple,  12  M.  &  W.  52),  or  not  being  free  from  noxious 
plants  {Erskine  v.  Adeane,  supra) ;  and  in  the  case  of  an 
unfurnished  house,  though  it  may  be  ruinous,  iminhabit- 
able,  or  dangerous.  {Hart  v.  Windsor,  supra ;  Keates  v. 
Earl  Cadogan,  20  L.  J.,  C.  P.  76 ;  10  C.  B.  591 ;  Bartram 
V.  Aldous,  2  Times  L.  R.  237.) 

An  exception  as  to  implied  warranty  has  been  made  in 
the  case  of  houses  let  to  the  poor,  by  the  Housing  of  the 
Working  Classes  Act,  1890  (53  &  54  Vict.  c.  70),  which 
enacts,  by  sect.  75,  that  "  in  any  contract  made  after  the 
14th  August,  1885,  for  letting  for  habitation  by  persons 
of  the  working  classes  a  house  or  part  of  a  house,  there 
shall  be  implied  a  condition  that  the  house  is  at  the  com- 
mencement of  the  holding  in  all  respects  reasonably  fit  for 
human  habitation.  In  this  section  the  expression  ^  letting 
for  habitation  by  persons  of  the  working  classes,'  means 
the  letting  for  habitation  of  a  house,  or  part  of  a  house,  at 
a  rent  not  exceeding  in  England  the  sum  named  as  the 
limit  for  the  composition  of  rates  by  sect.  3  of  the  Poor 
Rate  Assessment  and  Collection  Act,  1869,  [(32  &  33  Yict. 
c.  41),  t.^.,  not  exceeding  20/.  if  in  the  metropolis,  13/.  if 
in  Liverpool,  10/.  if  in  Manchester  or  Birmingham,  or  8/. 
if  elsewhere]   and  in  Scotland  or  Ireland,   4/."      This 
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statutory  condition  may  be  evaded  by  oontraot.  Under 
the  Act  a  tenant  is  entitled  to  sue  for  damages 
suffered  through  structural  as  well  as  through  sanitary 
defects.  {Walker  v.  Sobbs,  23  Q.  B.  D.  458;  59  L.  J., 
a  B.  93.) 

In  the  letting  of  furnished  houses  or  apartments  the  Warranty  on 
common  law  rule  as  to  warranty  is  different.     That  is  a  a  leaae  of  fur- 
mixed  oontraot  for  realty,  and  for  goods  and  chattels,  and  ^^^"^^  oxues. 
in  such  a  letting  there  is  an  implied  condition  that  the 
house   is   reasonably  fit  for  occupation  and  comfortable 
habitation  on  and  from  the  day  on  which  the  tenancy  is 
to  commence.     {Wilwn  v.  Ftnch-Hatton^  46   L.  J.,  Ex. 
489;    2   Ex.   D.  336.)      And  the  condition  is  equally 
broken  whether  the  unfitness  arise  from  defects  in  the 
house  itself,  as  bad  drainage  (t6.),  or  from  the  furniture 
being  unfit  for  use,  or  from  the  place  becoming  uninhabit- 
able by  reason  of  dirt  or  vermin  {Smith  v.  Marrable^  11 
M.  &  W.  5 ;  and  see  Sutton  v.  Temple,  12  M.  &  W.  60 ; 
Hart  V.  Windsor,  12  M.  &  W.  87;  Campbell  v.  Wenlock, 
4  F.  &  F.  716 ;  Harrison  v.  Makt,  3  Times  L.  E.  58 ; 
Charsley  v.  Jones,  5  Times  L.  E.  412),  or  being  dangerous 
on  the  ground  of  infection.     (Bird  v.  Lord  Oranville,  Cab. 
&  EI.  317.)     In  such  case  the  tenant  is  entitled  to  throw 
up  house  and  furniture  at  the  earliest  moment  the  defect 
is  discovered,  and  to  take  proceedings  for  breach  of  contract. 
The  implied  condition  only  applies'  to  the  state  of  the  house 
at  the  commencement  of  the  term;  there  is  no  implication 
as  to  its  continuance.     {Maclean  v.  Currie,  Cab.  &  El.  361.) 
In  the  case  of  part  of  a  house  let  to  be  occupied  during 
business  hours  only,  there  was  held  to  be  no  liability  on 
the  part  of  the  landlord  to  provide  sufficient  protection 
against  robbery.     {Espir  v.  Todd,  Cab.  &  El.  154.) 

An  express  warranty  is  often  created  in  the  course  of  Express  war- 
negotiations  by  a  representation  made  by  the  landlord,  "^^^  tatf  ^" 
upon  the  faith  of  which  the  tenant  takes  the  premises.  P"*^ 
Such  was  the  case  of  Bunn  v.  Mannson  (3  Times  L.  E. 
146),  in  which  the  landlord  had  stated  that  the  sanitary 
arrangements  were  perfect.     "  Where,"  said  Lord  Esher, 
M.  E.,  ^'  a  statement  was  made  at  the  time  of  a  verbal 
contract,  and  for  the  purpose  of  the  contract,  that  state- 
ment must  be  taken  to  oe  part  of  the  contract.     Here  the 
plaintiff  stated  that  the  house  was  in  a  perfect  sanitary 
condition.     Not  only  was  there  a  warranty  ordinarily  so 
called,  but  also  a  warranty  which  went  to  the  whole  root 
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of  the  contract.  There  was  a  condition  and  a  warranty. 
The  condition  upon  which  the  defendant  took  the  house 
was  broken,  and  she  was  not  bound  to  pay  the  rent,  as  she 
did  not  take  to  the  house,  and  left  it  within  a  reasonable 
time.  There  was  also  a  breach  of  warranty  upon  which 
she  could  recover  damages."     (lb.) 

It  must  be  borne  in  mind  that  the  remedy  in  respect  of 
breach  of  a  warranty  and  of  a  condition  is  different.     For 
a  breach  of  warranfy  the  tenant  cannot  avoid  the  agree- 
ment and  be  off  his  bai^ain,  but  must  resort  to  his  remedy 
by  way  of  damages.     But  for  breach  of  a  condition,  as 
where  it  is  an  essential  part  of  the  bargain  that  the  thing 
leased  should  answer  a  given  description  and  possess  certain 
qualities  which  form  part  of  that  description,  and  it  does 
not  do  so,  the  contract  becomes  at  once  voidable  by  the 
tenant.     (See  Behn  v.  Burnessy  32  L.   J.,  Q.   B.  204; 
Bannemian  v.  White,  31  L.  J.,  C.  P.  28 ;  10  C.  B.,  N.  S. 
844 ;  Leake,  334.) 
Murepresen-        Untrue  parol  representations  made  pending  the  treaty 
tationa  not      fQj  ^  lease  and  inducing  the  contract,  though  not  forming 
of'STfon^      a  substantive  part  of  the  contract,  may  give  a  right  of 
tract.  action  in  respect  of  the  representation.     Thus : — 

(1.)  If  the  representations  were  false  to  the  knowledge 
of  the  landlord,  or  made  recklessly  without  caring  whether 
they  were  true  or  false,  the  tenant  may  recover  damages 
for  the  fraud.  {Derry  v.  Peek,  14  App.  Ca.  337 ;  58  L.  J., 
Ch.  864 ;  Saunders  v.  Pawley,  2  Times  L.  E.  590.) 

(2.)  If  imtrue,  but  made  in  an  honest  belief  in  their 
truth,  no  action  for  damages  will  lie.  {Burtsal  v.  Bianchi, 
66L.  T.  678.) 

(3.)  But,  notwithstanding  a  representation  is  honestly 
made,  if  it  is  imtrue  the  tenant  is  entitled  to  a  rescission  of 
the  lease  notwithstanding  he  has  entered  and  occupied. 
{Adam  v.  Neicbigging,  13  App.  Ca.  308 ;  57  L.  J.,  Ch. 
1066.)  "  Supposing  that,  in  consequence  of  a  misrepre- 
sentation as  to  the  drainage  of  a  house,  I  am  induced  to 
take  a  lease  of  the  house  and  to  occupy  it,  the  misrepre- 
sentation is  innocent,  but  I  have  a  right  to  have  the 
contract  set  aside."  {Per  Bowen,  L.  J.,  66  L.  J.,  Ch.  284.) 
If  a  man  resort  to  the  proper  means  of  verifying  the 
statements  made  to  him  before  he  enters  into  the  contract, 
it  will  be  assumed  that  he  relied  upon  the  result  of  his  own 
investigation  and  not  upon  the  representation.  {Clapham 
V.  Shiliio,  7  Beav.  146,  ante,  p.  147.) 
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Damages  onoe  recovered  in  an  action  for  mifirepresenta- 
lion  exhausts  the  tenant's  right  of  action.  {Clarke  v. 
Tarke,  62  L,  J.,  Oh.  32 ;  47  L.  T.  381.) 


Sect,  4. — Obligations  and  Restrictions  as  to  Building. 

Building  leases  usually  contain  stipulations  for  building 
within  a  definite  period,  erections  of  a  particular  class,  or  of 
a  stipulated  value,  for  the  observance  of  a  given  building 
line,  and  the  like. 

As  between  landlord  and  tenant,  a  covenant  to  build  on  Corenant  to 
the  demised  premises  rons  with  the  land  if  the  word  ^'^^Jif"^^. 
assigns  is  used  in  the  covenant.    {Spencer^ s  case^  1  Sm.  L.  C.  ^       ®       ' 
65,  9th  ed. ;  Easterln/  v.  Sampson^  6  Bing.  644 ;  Be  Fato- 
ectes  Trustees  and  Holmes,  42  Ch.  D.  150 ;  61  L.  T.  105.) 

If  in  a  building  lease  of  premises  upon  which  old  houses  not  satisfied 
are  standing,  a  person  covenants  to  "  new  build  "  the  pre-  ^^  "^P*"*- 
mises,  he  must  rebuild  the  whole;  for  rebuilding  some  and 
repairing  others  is  not  a  compliance  with  the  covenant. 
(City  of  London  v.  Nash,  3  Atk.  512 ;  Doe  v.  Withers,  2 
B.  &  Ad.  896.)  But  where  a  lease  of  four  messuages 
contained  a  covenant  to  repair,  and  a  further  covenant 
within  the  fii^it  fifty  years  of  the  term  to  take  down  the 
demised  messuages  as  occasion  might  require,  and  in  the 
place  thereof  e^ct  four  other  good  and  substantial  brick 
messuages,  it  was  held  that  the  words  ^*  as  occasion  might 
require  left  to  the  option  of  the  lessee  to  satisfy  the 
covenant  by  having  on  the  land  four  houses  as  good  as 
new,  either  by  rebuilding  or  repairing.  {Evelyn  v.  Rod- 
dish,  7  Taunt.  411.) 

The  ordinary  covenant  with  regard  to  building,  where  a  Time  for 
ground  rent  is  reserved,  is  that  the  lessee  shall  bund  within  performanM 
a  definite  period  of  no  long  duration,  generally  two  years  ^  <»^«°*^  • 
at  the  most.     {Andrew  v.  Aitken,  52  L.  J.,  Ch.  294 ;  22 
Ch.  D.  218,  per  Pry,  J.) 

A  covenant  to  build  an  additional  house  at  any  time  at 
the  request  of  the  grantor  is  not  '^  usual,"  and  a  purchaser 
who  has  contracted  for  the  purchase  of  a  lease  containing 
such  a  covenant,  upon  a  representation  that  it  contains  no 
unusually  restrictive  covenants,  is  entitled  to  be  relieved 
from  his  contract.     {Andrew  v.  Aitken,  supra,) 


176  RIGHTS  AND  LIABILITIES  DURING  THB  TENANCY.       [cHAP.  V. 

If  the  landlord  bj  his  oonduct  induoes  the  tenant  to 
believe  that  performance  within  the  stipulated  time  will 
not  be  insisted  upon,  he  cannot  afterwards  treat  the  non- 
performance within  the  time  as  a  ground  of  forfeiture. 
{Bmningham  and  District  Land  Co.  v.  London  8f  N.  W. 
Bail  Co.,  60  L.  T.  527.) 
Building  Where,  by  a  building  agreement,  the  landlord  agrees  to 

tif  TOvoS*  **  grant  to  the  builder  separate  leases  of  successive  plots  of 
plots,  Bepa-  land  as  the  houses  upon  each  of  them  shall  be  built  to  a 
rable.  certain  stage,  the  agreement  is  separable,   and  can  be 

enforced  by  the  builder  or  his  assigns  as  to  part  of  the 
premises,  although,  with  regard  to  the  other  part,  the 
builder  may  have  committed  an  act  of  forfeiture  by  not 
building  within  the  stipulated  time.  ( Wilkinson  v.  Clements, 
L.  R.,  8  Oh.  96  ;  42  L.  J.,  Oh.  38;  Lowther  v.  Seaver,  41 
Oh.  D.  248  ;  68  L.  J.,  Oh.  482.) 
Building  line.  When  land  is  laid  out  according  to  a  plan  for  securing 
imiformity,  and  a  lessee  covenants  not  to  erect  any 
"  building  "  in  advance  of  the  general  line  of  frontage,  or 
within  a  certain  distance  from  the  street,  this  does  not 
prevent  him  erecting  at  the  extremity  of  his  land  an 
ordinary  boundary  wall.  {Child  v.  Douglas,  Kay,  560; 
Bowes  V.  Law,  39  L.  J.,  Oh.  483;  L.  R.,  9  Eq.  636.)  But 
a  wall  fifteen  feet  high  {Child  v.  Douglas,  supra),  or  eleven 
feet  six  inches  high,  ePBoted  for  the  purpose  of  forming 
the  back  of  vineries  and  a  greenhouse  {Bowes  v.  Law, 
supra),  is  a  '^  building  "  infringing  the  covenant. 

A  covenant  as  to  the  observance  of  a  frontage  line  was 
held  not  to  be  broken  by  the  projection  a  few  inches  too 
far  of  the  lower  part  of  the  wall  of  a  house,  nor  by  a  brick 
porch  which  came  forward  a  foot  within  the  limit.  {Child 
V.  Douglas,  supra.)  But  bay  windows  carried  up  to  the 
roof,  and  projecting  three  or  four  feet  in  advance  of  the 
line  of  frontage,  were  held  to  be  a  breach  of  the  covenant. 
{Lord  Manners  v.  Johnson,  1  Oh.  D.  673 ;  45  L.  J.,  Oh. 
404.) 

Where  at  the  date  of  the  covenant  the  houses  were 
already  built,  and  the  covenant  prohibited  any  trees  or 
buildings  whatsoever  in  the  garden  exceeding  a  certain 
height,  it  was  held  that  ^'  garden  "  meant  the  whole  space 
from  the  back  wall  of  the  house  to  the  extremity  of  the 
plot,  although  not  used  as  a  garden,  and  that  a  bow,  which 
was  to  project  eight  feet  from  the  house  and  carried  above 
the  prohibited  height,  was  a  violation  of  the  covenant. 


SRCT.  rV.]     OBLIGATIONS  AND  BESTRICTIONS  AS  TO  BUILDING.  177 

{Western  v.  McDermott,  L.  R.,  1  Eq.  499 ;  2  Oh.  72  ;  36 
L.  J.,  C3h.  76.) 

A  oovenant  that  land  shall  be  left  open  and  not  built  Goyenant  not 
upon  is  enforceable  {McLean  v.  McKat/,  L.  R,  6  P.  0. 327) ;  ^^^^  °^ 
and  a  covenant  not  to  '^  erect  or  make  any  building  or  erec- 
tion on  anj  part  of  the  demised  premises,"  was  held  to  be 
broken  by  the  erection  of  wooden  hoardings  for  advertise- 
ments. {Pocock  V.  Qilham^  Cab.  &  E.  104.)  But  a  cove- 
nant by  grantors  that  an  open  space  in  the  centre  of  a  square 
should  be  kept  '^  open  and  unbuilt  upon,"  was  held  not  to 
be  broken  by  an  excavation  for  a  public  urinal  intended  to 
be  covered  with  a  roof  slightly  projecting  above  the  sur- 
face of  the  ground.  [Ghraham  v.  Corporation  of  Newcastle' 
upon-Tyne,  67  L.  T.  260,  790.) 

A  oovenant  to  rebuild  a  house  will  not  involve  the  obli-  Covenant  to 
gation  to  erect  the  new  house  in  the  same  manner,  style,  i^bnlld ; 
or  shape  as  the  old  building.     (JLow  v.  Inne%y  4  De  Q-.,  J. 
&  8.  286.) 

A  covenant  to  build  private  houses  only,  of  a  minimum  to  build 
value,  on  certain  plots  of  land,  was  held  not  to  be  broken  ^°^^* 
by  the  covenantor,  who  had  purchased  six  lots  and  thrown  value; 
them  together,  erecting  a  house  of  much  greater  value  than 
the  covenant  contemplated,  and  erecting  on  one  of  the 
plots  a  stable  of  such  dimensions  and  in  such  a  position 
that  it  would  still  be  possible  to  erect  a  house  of  the 
stipulated  value  upon  the  plot  {Russell  v.  Baber^  18  "W.  R. 
1021) ;  for  a  stable  may  be  considered  as  part  of,  and  for 
the  better  enjoyment  of,  the  house  contemplated  by  the 
oovenant.  Where  there  was  a  covenant  that  no  house 
erected  on  any  part  of  the  plot  of  land  should  be  of  less 
value  than  400/.,  and  the  covenantor  erected  thereon  two 
houses  separately  of  less,  but  together  of  greater,  value 
than  400/.,  and,  in  consequence  of  objections  by  the  local 
board,  the  two  houses  were  thrown  together  by  making  a 
communication  on  the  ground  floor;  the  Court  was  of 
opinion  that  the  building  substantially  formed  two  houses, 
and  not  one,  and  granted  an  injunction  agednst  the  breach. 
{Snow  V.  Whitehead,  53  L.  J.,  Ch.  885 ;  51  L.  T.  253.) 

A  covenant  to  bmld  to  the  satisfaction  of  the  surveyor  to  build  to 
of  the  lessor  imports  that  the  lessee  shall  build  in  any  the  satirfac-^ 
event,  and  to  the  satisfaction  of  the  surveyor,  if  the  lessor  ^^Ij^^^  ^ 
appoint  one,  not  that  the  appointment  of  a  surveyor  by  the 
lessor  is  a  condition  precedent  or  concurrent  {Cannock  v. 
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Jones,  3  Ex.  233;  18  L.  J.,  Ex.  204) ;  but  where  the 
covenant  is  to  build  according  to  the  directions  of  the 
lessor's  surveyor,  the  appointment  of  the  surveyor  and 
directions  by  him  are  conditions  precedent  to  liability 
imder  the  covenant.  {Coombe  v.  Qreene,  11  M.  &  W.  480 ; 
Hunt  V.  Bishop,  22  L.  J.,  Ex.  337.) 

The  remedy  of  the  lessor  for  breaches  of  building 
stipulations  may  be  by  proceedings  to  enforce  their  specific 
observance  by  a  claim  for  damages,  or  by  re-entry  for 
breach  of  covenant. 

The  performance  of  an  affirmative  covenant  is  enforced 
by  a  judgment  for  specific  performance ;  that  of  a  negative 
covenant  by  an  injunction.  Although  the  Court  wm  not 
as  a  rule  specifically  enforce  a  contract  to  build  or  repair^ 
it  will  do  so  in  a  case  where  the  contract  is  in  its  nature 
defined.  {Hepburn  v.  Leather,  60  L.  T.  660;  (7%  of 
Lo7idon  V.  Nash,  3  Atk.  515 ;  Cubitt  v.  Smith,  10  Jur., 
N.  S.  1123 ;  Mosel^  v.  Virgin,  3  Ves.  184 ;  Fry,  46. 
In  Wigsell  v.  School  for  Indigent  Blind,  8  Q,.  B.  D.  357 ; 
51  L.  J.,  Q.  B.  330,  the  Court  assumed  that  the  facts 
would  have  justified  a  judgment  for  specific  performance.) 
And,  where  an  agreement  for  a  lease  contains  a  stipulation 
by  the  intending  lessee  to  build,  the  Court  can  grant 
specific  performance  of  the  agreement  to  take  a  lease  and 
give  damages  for  breach  of  the  agreement  to  build. 
{Soames  v.  JEdge,  Johns.  669 ;  Mat/or,  8fc.  of  London  v. 
Southgate,  38  L.  J.,  Ch.  141 ;  Kay  v.  Johnson,  2  H.  &  M. 
118;  ante,  p.  137.) 

An  injimction  will  not  be  granted  to  restrain  a  breach 
of  a  covenant  which  is  too  vague.  {Armstrong  v.  Courtney, 
15  Ir.  Ch.  H.  138.)  But  if  a  covenant  or  agreement  is  in 
its  terms  negative,  and  its  construction  is  clear,  the  Court 
has  no  discretion,  but  must  grant  the  injunction.  {Doherty 
V.  Allman,  3  App.  Cas.  709 ;  39  L.  T.  129 ;  26  W.  E. 
513.)  It  is  not  a  question  of  damages  or  injury,  but  the 
mere  circumstance  of  the  breach  entitles  the  covenantee  to 
this  specific  performance  by  the  Court  of  the  negative 
bargain  {ib,;  Tipping  v.  Eckersley,  2  K.  &  J.  264),  in- 
cluding, if  necessary,  a  mandatory  injunction.  {Lord 
Manners  v.  Johnson,  1  Ch.  D.  673;  45  L.  J.,  Ch.  404.) 
The  Court  may  interfere  to  prevent  a  threatened  breach 
if  the  defendant  claims  and  insists  upon  a  right  to  do  the 
act  {Tipping  v.  Eckersley,  mpi^a),  and  may  grant  an  inter- 
locutory injunction.    ( Wilkinson  v.  Rogers,  12  W.  R.  284.) 
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But  the  Court  miiBt  be  satisfied  that  a  breach  is  intended. 
{Worsl^y  V.  Sicanriy  51  L.  J.,  Ch.  676.) 

A  covenant  which  is  afiBrmatiye  in  form  often  involves  a  in  case  of 
negative  in  substance,  and  in  such  a  case  the  Court  may  *®™^^® 
by  injunction  restrain  that  bein^  done  which  would  be  a 
departure  from  and  a  violation  of  the  covenant.  {Doherty 
V.  AUmaHy  supra.)  In  such  a  case,  although  the  Court 
cannot  compel  the  defendant  to  do  the  thing  he  agreed  to 
do,  it  can  restrain  him  from  doing  something  different  from 
that  which  he  contracted  to  do.  {Seawell  v.  Webster^  7 
W.  E.  691 ;  29  L.  J.,  Ch.  71 ;  Lumlet/  v.  Wagnei^,  1  De 
Q-.,  M.  &  G.  604 ;  Peto  v.  Brighton ^  Uckfieldy  8fc,y  Rail,  Co., 
1  H.  &  M.  468;  32  L.  J.,  Ch.  677;  Leech  v.  Schwed^r, 
L.  E.,  9  Ch.  Ajp.  466,  n. ;  43  L.  J.,  Ch.  487 ;  Clegg  v. 
Hands,  62  L.  T.  602 ;  but  see  Whitwood  Chemical  Co.  v. 
Hardman,  39  "W.  E.  433.)  Thus,  where  a  lessee  cove- 
nanted to  erect  houses  of  a  stipulated  value,  he  was 
restrained  from  erecting  houses  of  a  less  value.  {Snow  v. 
Whitehead,  53  L.  J.,  Ch.  886;  51  L.  T.  253;  but  see  KiWey 
V.  Haviland,  19  W.  E.  698.)  The  Court  will  not,  however, 
retrain  a  breach  of  an  affinnative  covenant  if  by  so  doing 
the  damage  to  the  defendant  would  be  very  much  greater 
than  any  possible  advantage  to  the  plaintiff,  or  if  the 
injury  is  not  one  which,  when  done,  cannot  be  remedied  or 
compensated  for  by  the  payment  of  damages.  {Doherty  v. 
AUman,  3  App.  Cas.  709.) 

As  to  the  persons  entitled  to  enforce  restrictive  covenants, 
see  sect.  5,  infra. 

If  instead  of  seeking  specific  performance  of  the  contract  Measure  of 
the  plaintiff  elects  to  bring  an  action  for  damages,  "  the  ^*™*fif®*- 
rule  in  such  a  case,  stated  in  its  most  general  terms,  is, 
that  the  plaintiff  is  entitled  to  have  the  damages  assessed 
at  the  pecuniary  amount  of  the  difference  between  the 
state  of  the  plaintiff  upon  the  breach  of  the  contract  and 
what  it  would  have  been  if  the  contract  had  been  per- 
formed." ( Wigsell  v.  School  for  Indigent  Blind,  8  Q,.  B.  D. 
357 ;  51  L.  J.,  Q.  B.  330.)  Thus,  if  a  tenant  covenant  to 
build  a  house  or  wall,  the  damages  upon  a  breach  is  not 
the  cost  of  erecting  the  house  or  wall,  but  the  loss  sustained 
by  the  plaintiJff  through  the  diminished  value  of  the  pre- 
mises in  consequence  of  its  non-erection.  {lb.)  It  is  obvious 
that,  in  the  majority  of  cases,  a  claim  for  damages  is  a  very 
izzadequate  remedy  for  non-observance  of  building  stipula- 
tions. 

n2 
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Bailding  If  a  lossee  enter  into  a  oovenant  to  build  or  not  to  build, 

covenant  qj^^^  j^  performance  is  rendered  impossible  by  an  act  of  the 
Btetutoi^  bw?^  legislature  subsequent  to  the  contract,  the  covenantor  is 
to  its  per-  discharged.  {Baily  v.  De  Crespignyj  L.  E.,  4  Q.  B.  180 ; 
formance.  33  L.  J.,  Q.  B.  98  ;  Doe  V.  RugeUyy  13  L.  J.,  M.  0. 137 ; 
6  a  B.  107.) 


Sect.  5. — Repairs. 

Tenant's  In  the  absence  of  anj  express  stipulation,  there  results 

^"^d^ikm  ^°^  *^®  relationship  of  landlord  and  tenant  an  implied 
to^repair,  ^  undertaking  on  the  part  of  the  tenant  to  use  the  property 
demised  in  a  tenant-like  manner — doing  proper  repairs, 
the  extent  of  which  will  depend  upon  the  nature  of  his 
tenancy, 
as  tenant  from  The  implied  obligation  of  a  tenant  from  year  to  year  is 
year  to  year,  ^  ^g^p  ^^^  premises  wind  and  water  tignt  {Autcorth  v. 
Johnson,  6  C.  &  P.  239 ;  Leach  v.  Thomas,  7  C.  &  P.  327), 
and  to  make  fair  and  tenantable  repairs  {C/ieethafn  v.  Hamp' 
sm,  4  T.  R.  318 ;  Gregory  v.  Mighell,  18  Ves.  331),  as  by 
putting  fences  in  order,  or  replacing  windows  or  doors 
that  are  broken  during  his  occupation,  or  cleansing  drains 
and  sewers.  {Russell  v.  Shenton,  3  Q.  B.  449.)  He  is 
liable  if  he  omit  to  adopt  reasonable  and  usual  precautions 
to  obviate  the  occurrence  of  great  and  manifest  injury  to 
the  premises ;  thus,  if  a  window  or  tile  were  accidentally 
broken,  he  would  be  liable  if  he  did  not  repair  it,  provided 
the  plain  consequence  of  his  neglect  would  be  a  serious 
damage  to  the  house  from  wet  or  the  like.  (Chit.  Cont. 
316,  11th  ed.)  But  he  is  not  answerable  for  the  mere 
wear  and  tear  of  the  premises  {Tornano  v.  Young,  6  C.  &  P. 
8),  nor  answerable  if  they  are  burnt  down,  nor  bound  to 
rebuild  if  they  become  ruinous  by  any  other  accident 
{Horse/all  v.  Mather,  Holt,  N.  P.  7),  nor  to  replace  doors 
and  sashes  worn  out  by  time,  to  put  a  new  roof  on,  or  to 
make  similar  substantial  and  lasting  repairs  {Ferguson  v. 

,  2  Esp.  590),  or  do  what  are  called  geneiul  repairs. 

as  tenant  for        The  obligation  to  repair  of  a  tenant  for  a  term  of  year? 

years.  independently  of  contract  has  never  been  clearly  defined, 

as  the  question  seldom  arises  in  practice,  since  leases  for 

i rears  usually  contain  an  express  covenant  to  repair.   Being 
iable  for  permissive  waste  {Tellowly  v.  Gower,  11  Ex.  274 ; 
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Davies  v.  DavieSy  58  L.  T.  514 ;  38  Oh.  D.  499),  his  duty 
would  seem  to  be  to  make  such  timely  reparations  as  would 
enable  him  to  give  up  the  premises  in  the  same  tenantable 
condition  as  when  he  entered  upon  them,  allowance  be« 
ing  made  for  the  natural  decay  of  time.  For  this  pur- 
pose, and  to  prevent  them  becoming  ruinous,  it  might  be 
his  duty  to  replace  principal  rafters  and  timbers ;  to  supply 
new  window  and  door  frames ;  to  repair  the  main  wtdls, 
and  to  do  other  like  substantial  repairs.  But  he  would  not 
be  liable  to  make  good  any  injuries  resulting  from  extra- 
ordinary causes,  as  the  act  of  Q-od  by  storm  or  flood. 
Neither  would  he  be  responsible  for  destruction  by  acci-  In  oase  of 
dental  fire,  since  it  is  provided  by  14  Geo.  3,  c.  78,  s.  86,  aowdental 
that  '^  no  action,  suit  or  process  whatsoever  shall  be  main- 
tained against  any  person  in  whose  house,  chamber,  stable, 
bam,  or  other  biulding,  or  on  whose  estate  any  fire  shall 
accidentally  begin ;  nor  shall  any  recompense  be  made  by 
such  person  for  any  damage  suffered  thereby,  any  law, 
usage,  or  custom  to  the  contrary  notwithstanding:  pro- 
vided that  no  contract  or  agreement  made  between  land- 
lord or  tenant  shall  be  hereby  defeated  or  made  void." 
By  accidental  fire  is  meant  one  not  traceable  to  any  cause, 
and  does  not  include  wilful  fires  or  those  caused  by  negli- 
gence. (JFilliter  v.  Phippard,  17  L.  J.,  Q.  B.  89 ;  11  Q».  B. 
347.) 

In  the  absence  of  a  contract  to  do  repairs,  the  tenant  takes  No  implied 
the  premises  as  they  stand,  and  there  is  no  obligation  on  ^n^*^"/^"^ 
the  part  of  a  landlord  to  put  premises  into  a  habitable  con-  repair. 
dition  {Chappell  v.  Oregort/,  34  Beav.  250),  or  to  do  any 
repairs  whatever  upon  them  {Gott  v.  Oandy^  23  L.  J., 
Or.  B.  1 ;  2  E.  &  B.  845),  though  by  neglectmg  to  do  so 
they  become  uninhabitable.  {Arden  v.  Fulkriy  10  M.  & 
W.  321.)  Neither  is  there  any  implied  covenant  by  the 
lessor  of  two  adjoining  houses — the  occupiers  of  which  are 
under  covenant  to  repair — that  he  will  keep  either  house 
in  such  state  as  to  enable  the  covenants  with  respect  to  the 
other  to  be  performed.  {Coiebeck  v.  Oirdlers^  Co.^  45  L.  J., 
Q.  B.  225 ;  1  Q.  B.  D.  234.)  A  landlord  is  not  bound  to 
rebuild  in  case  of  destruction  by  fire  {Pindar  v.  Aimky^ 
^ cited  1  T.  R.  312),  though  he  may  have  covenanted  for 
'quiet  enjoyment.  {Brown  v.  Quiltery  Amb.  619.)  In  fact, 
the  landlord  has  no  right  to  go  upon  the  premises  if  he 
desire  to  make  repairs  (Barker  v.  Barker^  3  C.  &  P.  557), 
and  if  he  do  so  in  the  absence  of  an  express  power  in  the 
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lease,  he  will  be  guilty  of  a  trespass,  and  may  be  restrained 
by  injunction,  although  the  non-repair  may  cause  a  for- 
feiture of  his  own  lease.  (Stocker  v.  Planet  Building  Sociefy^ 
27  W.  E.  793,  877.)  Where  the  owner  and  occupier  of  a 
building  lets  only  a  portion  of  it,  there  would  seem,  not- 
withstanding some  cases  of  doubtful  authority  to  the 
contrary,  to  oe  no  implied  undertaking  on  the  part  of  the 
landlord  to  keep  the  other  portions  of  the  building  in  a 
proper  state  of  repair.  (Carstmrs  v.  Taylor^  6  Ex.  217; 
40  L.  J.,  Ex.  129;  and  see  Ross  v.  Feddoriy  L.  E.,  7  0,.  B. 
661 ;  41  L.  J.,  Q.  B.  270 ;  Pomfrct  v.  Ricroft,^  1  Wms. 
Saund.  557,  n.  (t),  lb71  ed.)  And  where  there  is  a  lease 
of  premises,  and  an  easement  over  other  premises,  there  is 
no  liability  on  the  part  of  the  lessor  to  repair  the  premises 
over  which  the  easement  is  granted.  Thus,  where  a  house 
was  demised  with  the  use  of  a  pump,  it  was  held  that, 
though  the  lessee  might  repair  Uie  pump,  he  could  not 
maintain  an  action  against  the  lessor  for  not  repairing  it. 
{Pom/ret  v.  Ricrofty  supra,) 

A  lease  generallv  contains  an  express  covenant  to  repair, 
usually  to  be  performed  by  the  tenant.  Such  covenants 
vary  with  the  ingenuity  of  the  draftsmen,  and  the  con- 
struction of  each  must  depend  upon  its  particular  terms. 
In  some  cases,  it  is  a  simple  covenant  to  repair,  and  in 
others  the  additional  obligation  to  put  in  repair,  keep  in 
repair,  or  yield  up  in  repair,  is  imposed.  Besides  the 
general  covenant  tor  tenantable  repairs,  there  are  often 
independent  covenants  for  decorative  repairs,  such  as 
painting,  papering,  and  colour- washing. 

A  lease  under  a  power  to  grant  leases,  "  so  that  the 
demise  be  made  without  impeachment  of  waste,"  is  invalid 
if  it  contain  a  covenant  by  the  lessor  to  repair  {Tellowly  v. 
Ooicer,  24  L.  J.,  Ex.  289),  or  a  covenant  by  tne  lessee  to 
repair,  "  fair  wear  and  tear  and  damage  by  tempest  ex- 
cepted."^   {Davies  v.  Daties,  38  Ch.  D.  499.) 

The  liability  under  a  covenant  to  repair  in  a  present 
demise,  commences  from  the  execution  of  the  lease.  The 
lessee  is  not  liable  for  any  prior  dilapidations,  though  they 
may  have  occurred  since  the  date  fixed  by  the  habendum 
as  the  commencement  of  the  term.  {Shaw  v.  Kay,  1  Ex. 
412  ;  17  L.  J ,  Ex.  17.)  In  a  demise  as  from  a  future 
date,  the  liability  runs  from  the  commencement  of  the 
tenancy;  and  in  such  a  case,  an  undertaking  to  leave 
premises  in  the  same  state  as  they  tiow  are,  is  taken  to 
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mean  as  they  shall  he  at  the  date  fixed  for  the  tenant's 
entry.  {JFhite  v.  Nichohon,  11  L.  J.,  C.  P.  264;  4  M. 
&  Gr.  95.) 

Under  an  e:q)res8  ooyenant  to  repair,  the  lessee  remains  duration  of 
Kahle  during  the  whole  term,  notwithstanding  he  assign  ^*^^*7 
his  interest.     {Brett  v.  Cumberland^  Cro.  Jao.  621.)     Even  '^  ^' 
when  the  premises  are  taken  compulsorily  hy  a  public 
body,  the  liability  continues  until  possession  is  given  iip. 
(Milk  V.  East  London  Union,  L.  E.,  8  C.  P.  79  ;  42  L.  J., 
C.  P.  46.) 

The  eviction  of  the  tenant  from  a  part  of  the  premises,  in  case  of 
even  by  the  landlord  himself,  does  not  relieve  the  tenant  ^l^jj^on . 
from  his  liability  under  the  covenant  to  repair,  or  the  per- 
formance of  any  of  his  covenants  other  than  that  for  the 
payment  of  rent  {Newton  v.  Allin,  1  Q.  B.  518 ;  10  L.  J., 
Q.  B.  179),  even  though  he  relinquish  possession  of  the 
rest  of  the  premises.  {Morrison  v.  Chadmckj  18  L.  J., 
C.  P.  189 ;  7  C.  B.  266.) 

A  tenant  holding  over  after  the  expiration  of  his  term  in  oaae  of 
under  an  implied  tenancy  from  year  to  year  continues  |»n*nt  hold- 
liable  under  the  covenant  to  repair.     {Ecclesiastical  Com-       °^    * 
missioners  v.  Merraly  L.  E.,  4  Ex.  162 ;  38  L.  J.,  Ex.  93 ; 
Pansfard  v.  Abbot,  Cab.  &  E.  225.) 

A  covenant  to  repair  runs  with  the  land,  and  binds  an  "ma  with  the 
assignee,  though  "  assigns  "  are  not  named  in  the  covenant  ^*^^' 
{Spencer's  case,  1  Sm.  L.  C.  65,  9th  ed.),  and  so  does  a 
covenant  to  put  in  repair  {Martyn  v.  Clue,  22  L.  J.,  Q.  B. 
147;  18  Q.  B.  661),  and  a  covenant  to  yield  up  in  good 
repair.  {lb.)  A  covenant  to  repair  does  not  run  with  the 
land  as  against  a  person  who,  under  the  Statute  of  Limita- 
tions, acquires  a  right  to  the  term  as  against  the  tenant. 
{Tichbome  v.  Weir,  67  L.  T.  735.) 

An  assignee  of  the  reversion  may  sue  upon  the  covenant 
if  the  premises  continue  ruinous  in  his  time,  although  they 
became  so  before  the  assignment  to  him.  {MascaVs  case, 
1  Leon.  62.) 

A  covenant  to  repair  imports  simply  an  obligation  to  Covenant  to 
prevent  waste  {Doe  v.  Jones,  4  B.  &  Ad.  128,  j9^  Parke,  J.)  ™P*^» 
and  dilapidation,  and  make  good  any  defects  not  resulting  ^^^  J 
from  the  reasonable  wear  and  tear  of  the  demised  premises, 
or  the  natural  deterioration  of  the  materials  employed  in 
the  construction  of  the  fabric.     Even  in  the  case  of  a 
covenant  to  leave  a  house  in  the  same  state  as  at  the  time 
of  making  the  lease,  ordinary  and  natural  decay  is  no 
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breach.  (1  Shep.  Touch.  169.)  And  it  is  doubtful  whether 
the  words  frequently  added  to  the  covenant  to  yield  up  in 
good  repair,  "  fair  or  "  reasonable  "  wear  excepted,  are 
not  superfluous  as  being  implied,  though  Wright  y.  Goddavd 
(8  A.  &  E.  144)  seems  to  be  an  authority  for  the  view 
that  "reasonable  use  and  wear  thereof  only  excepted" 
have  some  qualifying  force. 

The  covenant  does  not  involve  making  alterations  or 
improvements.  {Truscott  v.  Diamond  Mock  Boring  Co.,, 
20  Ch.  D.  251 ;  51  L.  J.,  Ch.  259.)  Thus,  a  tenant  who 
has  covenanted  to  repair  a  house  is  not  liable  for  the  cost 
of  laying  a  new  floor  on  an  improved  plan  {Soward  v. 
Leggatt,  7  C.  &  P.  613 ;  Proudfoot  v.  Hart,  25  Q.  B.  D. 
55) ;  or  putting  on  a  new  roof  to  an  old  house,  althou^ 
necessary  to  prevent  leakage.  ( Weir  v.  Preedy,  67  L.  T. 
Jour.  395.)  Nor  does  an  agreement  to  keep  drains  in 
repair  extend  to  the  rectification  of  a  structural  defect,  but 
is  confined  to  keeping  in  repair  the  drains  as  they  existed. 
{Huggall  v.  McKean,  Cab.  &  E.  391 ;  Lyon  v.  Ghreenhow, 
8  Times  L.  E.  457.)  _ 

A  covenant  to  repair  is  to  sustain  and  uphold  {Auworth 
V.  Johmon,  5  C.  &  P.  241),  not  to  renew  or  rebuild.  {Ghd" 
teridge  v.  Munyard,  1  M.  &  Rob.  334.)  Thus,  in  regard 
to  the  woodwork,  when  it  can  be  kept  in  repair  by  repair- 
ing a  piece  of  a  door  or  anything  of  that  sort,  the  tenant  is 
bound  to  do  it,  but  is  not  bound  to  put  in  new  woodwork. 
{Crawford  v.  Newton,  36  W.  E.  54,  per  Cave,  J.)  In 
Proudfoot  V.  Hart  (25  Q.  B.  D.  42  ;  59  L.  J.,  Q.  B.  389), 
the  Court  of  Appeal,  extending  the  principle  of  the  last  case, 
held  that  if  a  floor  or  other  woodwork  oecomes  perfectly 
rotten,  or  in  such  a  state  that  patching  will  not  put  it  in  re- 
pair, the  tenant  must  put  down  a  new  floor  or  other  wood- 
work. And,  as  we  shall  presently  see,  the  very  act  of 
repairing  will,  in  case  the  building  be  destroyed,  involve 
rebuilding.  But  in  such  a  case  the  damages  for  breach  of 
covenant  would  not  be  the  full  cost  of  the  new  building. 
{Yates  V.  Dunster,  11  Ex.  15 ;  24  L.  J.  226 ;  and  see  infra, 
p.  191.) 

A  covenant  to  repair  does  not  make  the  tenant  liable  for 
injury  resulting  from  latent  faults  and  defects  in  the  pro- 
perty demised.  {Manchester  Bonded  Warehouse  Co.  v.  Carr, 
5  C.  P.  I).  507 ;  49  L.  J.,  C.  P.  809.) 

The  construction  of  a  covenant  to  repair  is  relative,  being 
controlled  by  the  character  and  class  of  the  premises,  their 
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age  and  state  of  repair,  and  their  locality.  {Mantz  y. 
GorinQy  4  Bing.  N.  C.  451 ;  Payne  v.  Maine,  16  M.  &  W. 
645 ;  Haldane  v.  Newcomb,  12  W.  R.  135.) 

Therefore,  regard  must  be  had  to  the  condition  of  the  controlled  by 
premises  when  the  covenant  begins  to  operate  ( Walker  v.  *^®  ^  ^^ 
Rattan,  10  M.  &  W.  258),  and  its  effect  will  differ  as  the  ^^^  P~" 
premises  are  at  that  time  old  or  new,  in  good  repair,  or 
dilapidated.    TEe  covenants  in  a  lease,  and  in  an  underlease 
granted  after  a  lapse  of  years,  of  the  same  premises,  though 
identical  in  terms,  impose  a  different  obligation.     If  there 
were  a  lease  of  a  new  house  for  a  hundred  years,  with  a 
general  covenant  to  repair,  and  at  the  end  of  fifty  years 
a  person  take  an  underlease  in  the  same  words,  the  latter 
covenant  must  be  construed  with  reference  to  the  state  of 
the  premises  at  its  date.     {Walker  v.  Hatton,  10  M.  &  W. 
.257,  per  Parke,  B. ;  Penley  v.  Watts,  7  M.  «&  W.  601 ; 
Logan  v.  Hall,  4  C.  B.  598;  16  L.  J.,  0.  P.  252;  Pontifex 
V.  Foord,  53  L.  J.,  Q.  B.  321;   12  Q.  B.  D.  152.)      If 
the  house  be  old,  it  is  to  be  kept  in  repair  as  such. 
{Harris  v.  Jones,  1  M.  &  Rob.  173 ;  Scales  v.  Lawrence,  2 
F.  &  F.  289.)     The  old  building  is  not  to  be  restored 
in  a  renewed  form  at  the  end  of  the  term,  or  of  greater 
value  than  it  was  at  the  commencement.    The  lessee  is  ^ ' 
not  responsible  for  such  dilapidations  as  result  from  the    . 
natural  operation  of  time  and  the  elements;  but  he  is    f 
bound,  by  the  timely  expenditure  of  money  and  care,  to 
keep  it  as  nearly  as  possible  in  the  same  condition  as  when  • 
it  was  demised.    {Gutteridge  v.  Munyard,  1  M.  &  Rob.  334; 
7  C.  &  P.  129.) 

The  question  in  such  cases  is,  whether  the  premises  have 
been  kept  in  substantial  repair  as  opposed  to  claims  for 
fancied  injuries,  such  as  a  mere  crack  in  a  pane  of  glass  or 
the  like.  (Stanley  v.  Towgood,  3  Bing.  N.  0.  4 ;  Harris  v. 
e/bfies,  1  M.  &  Rob.  173.) 

In  an  action  upon  a  covenant  to  repair,  the  tenant  may  of  whiuh 
give  evidence  as  to  the  general  state  the  premises  were  in  ^i^enoe  may 
at  the  time  of  the  demise  {Burdett  v.  Withers,  7  A.  &  E.      ^''^' 
136  ;  Mantz  v.  Goring,  4  Bing.  N.  C.  451) ;  but  it  is  not 
competent  for  him  to  show  in  detail  what  parts  were  out  of 
repair.     {lb, ;  Payne  v.  Haine,  16  M.  &  W.  545.) 

A  covenant  to  repair  is  also  controlled  by  the  class  and  The  class  and 
locality  of  the  premises.    Thus,  a  house  in  Spitalfields  may  locality  o'  <^® 
be  repaired  with  materials  inferior  to  those  requisite  for  re-  P^™"®** 
pairing  a  mansion  in  Ghrosvenor  Square.     {Payne  v.  Haine, 
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16  M.  &  W.  545,  per  Parke,  B.)  But  the  fact  that  a 
neighbourhood  has  deteriorated  since  the  date  of  a  lease, 
does  not  justify  the  doing  of  repairs  at  a  cheaper  rate,  or  of 
an  inferior  quality  to  that  originally  contemplated  by  the 
lease.  {Morgan  v.  Hardy,  17  Q.  B.  D.  770 ;  35  W.  K 
254,588.) 
**Good,"  The  covenant  to  repair  is  often  expressed  as  to  keep  in 

"*^°^]?^®'"  "good"  {Payne  v.  Ravne,  «t(pra),  ^*  tenantable  "  {Stanley 
«:o. repair.       ^     Towgood,  3  Bing.  N.   C.  4),  "habitable "  {Belcher  v. 
Mcintosh,  2  M.  &  Rob.  186),  or  "  substantial"  repair ;  or 
to  do  "necessary  repairs."    {Tniscott  v.   Diamond  Rock 
Boring  Co.,  20  Ch.  D.  261 ;  51  L.  J.,  Ch.  259 ;  Uaston  v. 
Pratt,  2  H.  &  C.  676 ;  33  L.  J.,  Ex.  233.)     None  of  these 
expressions  have  any  technical  meaning,  and  do  not  seem 
to  add  anything  to  the  word  repair.     In  Crato/ord  v.  New- 
ton (36  W.  E.  54),  Cave,  J.,  treated  "tenantable  repair" 
as  having  no  wider  meaning  than  repair ;  and  the  Court  of 
Appeal  did  not  consider  it  necessary  for  the  purposes  of 
their  decision   to   define  "tenantable    repair.        But   in 
Proiidfoot  V.  Hart  (38  W.  B.  730;  25  Q.  B.  D.  42),  the 
Court  defined  "good  tenantable  repair  "  as  "such  repair  as, 
.  .having  regard  to  the  age,  the  character,  and  the  locality  of 
ithe  premises,  would  make  them  reasonably  fit  for  the  ooou- 
ipation  of  a  reasonably  minded  man  of  the  class  who  would 
*  (be  likely  to  want  such  a  house." 
Ooyenant  to         If  a  tenant  covenant  to  "  put "  premises  into  habitable 
put  in  repair,   repair,  this  obviously  means  better  repair  than  when  he 
found  them,  and  binds  him  to  put  them  into  a  state  that 
they  may  be  occupied,  not  only  with  safety  but  with  rea- 
sonable comfort  for  the  purpose  for  which  they  are  taken. 
{Belcher  v.  Mcintosh,  2  M.  &  Rob.  186.)     A  covenant  "  to 
do  necessary  repairs  "  involves  putting  the  premises  into 
repair  in  the  first  instance.     {Truscott  v.  Diamond  Rock 
Boring  Co.,  20  Ch.  D.  251 ;  51  L.  J.,  Ch.  259.)     A  cove- 
nant  to  put  premises  into  repair  "forthwith,"  does  not 
signify  that  it  is  to  be  done  within  any  specific  time,  but 
with  reasonable  celerity,  which  is  a  matter  of  fact  for  a 
jury.     {Doe  v.  Sutton,  9  C.  &  P.  706.) 
When  in-  Sometimes  a  covenant  to  keep  in  repair  involves  the 

volved  in         obligation  to  put  in  repair.      If  at  the  time  of  demise  the 
keep  in  repair,  premises  are  old  and  out  of  repair,  and  the  tenant  agree  to 
keep  and  deliver  up  the  same  in  good  repair,  he  is  bound 
to  put  them  in  repair  as  old  premises,  for  he  cannot "  keep  " 
without  putting  them  in  repair,  and  he  is  not  justified  in 


t 
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keeping  them  in  bad  repair  because  he  found  them  so. 
(Pat/ne  v.  Haine,  16  M.  &  W.  541 ;  JEaston  v.  Pratt,  2  H. 
&  C.  676 ;  Saner  v.  Bilfon,  47  L.  J.,  Oh.  267  ;  7  Ch.  D. 
816  ;  Proud/oot  v.  Hart,  25  Q.  B.  D.  42.) 

Under  a  covenant  to  repair,  a  tenant  is  not  bound  to  do  Kepair  does 
anything  in  the  nature  of  decorative  repair.     ( Wise  v.  Met'  J^raUon^ 
cal/e,  10  B.  &  0.  312, 314,  per  Bayley,  J.)     And,  applying  ^^^^""^^ 
this  rule,  it  was  held  that  he  is  not  bound  to  do  any  paper-  papering. 
,  ing  though  the  old  ones  become  useless,  and  as  to  paiifting, 
wmoh  is  partly  for  decoration  and  also  for  the  protection 
j  of  the  woodwork,  the  tenant  is  bound  to  paint  so  far  as  is 

' .  required  for  the  latter  purpose,  but  not  to  do  any  purely 
^decorative  painting.     {Crawford  v.  Newton,  36  W.  R.  54.) 

^  But  in  a  later  case  {Proud/oot  v.  Hart,  25  Q.  B.  D.  42 ; 
63  L.  T.  171),  it  was  held  that  while,  generally  speaking, 
the  tenant  would  not  be  bound  to  re-paper  or  re-paint,  yet 
if  the  paint  through  lapse  of  time  has  worn  off,  or  the  paper 
has  dropped  off  or  worn  out  so  that  the  condition  is  not 
such  as  to  satisfy  a  reasonably  minded  tenant  of  the  class 
who  would  be  likely  to  take  the  house,  he  must  re-paper 
and  re-paint.  By  the  light  of  these  authorities,  must  be 
read  the  old  case  of  Monk  v.  Nof/ea  (1  0.  &  P.  265),  in 
which  Abbot,  C.  J.,  laid  down  that  under  a  covenant  to 
"  substantially  repair,  uphold,  and  maintain  "  a  house,  the 
tenant  was  bound  to  "  keep  up  the  painting  of  inner  doors, 
inside  shutters,"  &o.,  and  the  case  of  Scales  v.  Lawrence  (2 
F.  &  F.  289),  in  which  the  covenant  being  "well  and 
sufficiently  to  repair,  uphold,  sustain,  paint,  and  cleanse, 
and  keep  and  leave  in  such  repair,  reasoDable  wear  and 
tear  excepted,"  Willes,  J.,  held  that  papering  was  not 
included  in  the  covenant,  and  that  the  utmost  that  could 
be  recovered  was  the  cost  of  replacing  such  portions  as 
might  be  absolutely  torn  off,  and  as  to  the  painting  it 
having  been  proved  that  the  house  had  been  painted  at 
customary  intervals,  the  tenant  was  only  bound,  in  addition 
tx)  the  repair  6i  MTusl  dilapidation,  to  clean  the  old  paint 
on  leaving,  and  not  to  re-paint.  (And  see  Moxon  v.  Town^ 
shefid,  2  Times  L.  R.  717 ;  3  ibid.  392.) 

A  covenant  to  keep  in  repair  premises  which  include  Repairing  aa 
ornamental  water,  would  only  bind  the  covenantor  to  keep  *^aJ^|^,J2a 
the  water  from  bursting  its  banks,  or  to  keep  its  sluices  in  water. 
working  order,  and  not  to  cleanse  it.     {Bird  v.  Elwes,  37 
L.  J.,  Ex.  91 ;  L.  E.,  3  Ex.  225 ;  Dashicood  v.  Magniac,  64 
K  T.  99.) 
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Meaning  of 

particular 

expressions. 


( 


What  are 
"  bnildings," 
&o.  within  the 
ooYenant. 


Fixtures, 
part  of 
buildings. 


A  covenant  to  repair  the  "  external  parts  "  of  a  house 
includes  its  boundary  walls,  though  they  are  party  walls 
not  exposed  to  the  atmosphere.  {Green  v.  JEales,  2  Q».  B. 
225;  11  L.  J.,  Q,.  B.  63.)  A  covenant  to  do  external 
repairs  includes  the  mending  of  broken  windows,  as  being 

J  ait  of  the  skin  of  the  house.     {Ball  v.  Plummery  23  Sol. 
.  656.) 

Iron  beams  have  been  held  to  be  "  main  timbers  "  within 
a  covenant  to  repair.  {Manchester  Bonded  Warehouse  Co, 
V.  Carr,  5  C.  P.  D.  507;  49  L.  J.,  C.  P.  809.)  In  a 
demise  of  a  salt  spring,  with  a  covenant  to  leave  the 
"  works  "  erected  or  set  up  on  the  premises  in  good  repair, 
it  was  held  that  salt  pans,  merely  resting  by  their  own 
weight,  were  "  works  "  so  erected  or  set  up,  {Mansfield  v. 
Blackhurney  6  Bing.  N.  0.  426.) 

"  Erections  and  buildings  "  in  a  covenant  to  yield  up  in 
repair  include  those  erected  for  the  purpose  of  trade  and  by 
law  removable  as  tenant's  fixtures,  but  do  not  include  some- 
thing merely  resting  on  the  soil  {Naylor  v.  Collinge^  1 
Taunt.  19),  and  the  word  "  erections,"  coming  after  houses 
in  a  covenant,  was  construed  as  ejusdem  genefi^y  and  held 
not  to  apply  to  a  fence  which  was  not  permanent.  {Borgnis 
V.  Edwardsy  2  F.  &  F.  111.)  But "  erections  "  may  include 
trade  fixtures  {Bidder  v.  Tnnidad  Petroleum  Co.y  17  W.  R. 
163) ;  "  improvements  "  fixed  to  the  land  include  articles  so 
fixed,  which,  apart  from  the  covenant,  the  tenant  would 
be  entitled  by  custom  to  remove  {Martyr  v.  Bradley y  9 
Bing.  24) ;  and  "  erections  and  improvements  "  made  or 
set  up  on  the  premises,  include  structures  which  are  not 
fixed  to  the  soil.  ( West  v.  Blakewayy  2  M.  &  Or.  729  ;  10 
L.  J.,  C.  P.  173.)  And  we  have  seen  {antey  p.  81)  that 
the  words  "  messuage,"  "  house,",  and  "  building  "  have  a 
wider  meaning  in  law  than  their  generally  accepted  signi- 
fication. Where  there  was  a  covenant  to  repair  buildings, 
cmd  the  breach  alleged  was  non-repair  of  a  pavement  in 
the  court,  it  was  held  to  be  quasi  the  building,  and  within 
the  intention  of  the  covenant.  {Pyot  v.  Lady  St.  Johny 
Cro.  Jac.  329.)  A  covenant  to  repair  "  messuages  and 
buildings  "  was  held  to  include  the  mill  wheel  of  a  water 
mill.  {Openshaw  v.  EvanSy  50  L.  T.  166.)  And  a  cove- 
nant to  repair  buildings  extends  not  only  to  buildings,  but 
to  fixtures  which  the  tenant  is  not  allowed  to  remove 
{Thresher  v.  East  London  Watencorks  Co.,  2  B.  &  C.  608 ; 
Dean  v.  Allalleyy  3  Esp.  11) ;  and  the  covenant  is  broken 
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by  the  removal  of  such  fixtures  at  the  end  of  the  term. 
{Penry  v.  Brown,  2  Stark.  403.)  A  covenant  to  repair 
existing  premises  and  fixtures  would  include  substituted 
fixtures.  (Sunderland  v.  Newton^  3  Sim.  450.)  The  mere 
removal  and  sale  by  a  tenant  during  the  term  of  fixtures 
whioh  he  does  not  immediately  replace,  but  which  can  be 
replaced  before  the  end  of  the  term,  is  not  in  itself  a  breach 
of  his  covenant  to  repair  and  uphold  the  demised  premises 
and  deliver  up  the  same  at  the  end  of  the  term,  together 
with  all  things  affixed ;  though  it  is  possible  they  may  be 
removed  in  such  a  way  as  to  amount  to  non-repair.  (Doe 
V.  DaviSy  15  Jur.  155.) 

A  general  covenant  to  repair  and  keep  and  leave  in  Existing  and 
repair  extends  to  all  buildings  erected  on  the  demised  ?^*^^]?*^*®^ 
premises  during  the  term  (Douse  v.  Earle,  3  Lev.  264 ;  ^hin  Se 
Cornish  v.  Cie^e,  34  L.  J.,  Ex.  22,  per  Channell,  B.) ;  covenant. 
d  fortiori  whefre  the  covenant  is  to  repair  "  buildings  erected, 
or  to  be  erected  "  (Hudson  v.  Williams^  39  L.  T.  632) ;  but 
where  there  is  a  particular  covenant  to  repair  the  buildings 
demised^  this  does  not  extend  to  distinct  newly-erected 
buildings  (Cornish  v.  Clei/Cy  34  L.  J.,  Ex.  19 ;  3  H.  &  C. 
446 ;  Doe  v.  Rowlands,  9  0.  &  P.  734) ;  unless  the  new 
erection  is  made  part  of  the  old.     (Cornish  v.  Clei/e,  supra, 
per  Bramwell,  B.)     A  general  covenant  to  repair  all 
buildings  then  standing  or  to  be  erected  during  the  term, 
was  held  to  extend  to  buildings  erected  on  the  waste  lands 
of  the  landlord  not  included  in  the  lease,  the  Court  imply- 
ing a  contract  that  the  encroachment  of  the  tenant  was  to 
be  upon  the  terms  of  the  original  lease.     ( White  v.  Wakley, 
26  Beav.  17 ;  28  L.  J.,  Ch.  77.) 

On  the  other  hand,  a  covenant  to  repair  in  a  building 
lease,  which  contemplates  the  pulling  down  of  the  existing 
and  the  erection  of  new  buildings,  may  be  construed  as 
limited  to  the  buildings  to,  be  erected.  (Lant  v.  Norris, 
1  Burr.  287.) 

Where  a  lessee  of  land,  with  houses  thereon  in  course  of 
erection,  covenanted  to  complete  the  erection  in  two  months, 
and  also  to  keep  them  in  repair  during  the  term,  his  per- 
mitting the  carcasses  to  become  dilapidated,  was  held  to  be 
a  breach  of  the  covenant  to  repair,  though  the  houses  were 
never  finished.  (Bennett  v.  Herring,  3  C.  B.,  N.  S.  370 ; 
6  W.  R.  37.) 

A  covenant  to  do  repairs  to  the  satisfaction  of  the  land-  Bepaizing  to 
lord's  surveyor  is  complied  with  if  the  repairs  done  are  of  «a<Mfaction  of 

•^  *  *  Burreyor. 
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Goyenant 
broken  by 
alterations ; 


by  palling 
down. 


Unqualified 
oovenant  (o 
repair  binds 
covenantor  to 
rebuild  in 
ease  of  de- 
stmotion. 


such  a  oharaoier  that  the  surveyor  ought  reasonal^  to  have 
been  satisfied  therewith.     {Doe  v.  Janes,  2  0.  &  K.  743.) 

Where  a  oovenant  to  repair  hets  been  broken,  it  is  no 
answer  to  an  action  by  the  landlord  that  the  tenant  has 
employed  persons  to  repair.  {Nokes  v.  CKbbany  3  Drew. 
681 ;  26  L.  J.,  Ch.  433.) 

A  oovenant  to  repair  is  broken  not  only  by  allowing 
dilapidations,  but  also  by  alterations  which  change  the 
character  of  the  premises,  unless  the  lease  contemplated 
such  alterations.  Thus,  opening  a  door  through  the  wall, 
either  within  the  house  itself  or  into  an  adjoining  house, 
is  a  breach,  and  keeping  it  open  is  a  continuing  breach. 
{Doe  V.  Jackson,  2  Stark.  293 ;  Oange  v.  Locktcood,  2  F.  & 
F.  115 ;  Borgnis  v.  Edwards,  ih.  111.)  In  Elliott  v.  Wat- 
kins  (fl835),  1  Jones,  308),  the  Irish  Court  of  Exchequer 
held  tnat  a  covenant  to  keep  in  repair  a  dwelling-house 
and  all  improvements  was  oroken  by  taking  away  the 
partition  walls,  removing  the  stairs,  and  converting  the 
house  into  a  shop,  though  the  value  was  thereby  increased; 
but  in  Doe  v.  Jones  (4  B.  &  Ad.  126),  similar  alterations 
were  held  not  to  be  a  breach,  as  the  terms  of  the  lease 
implied  that  additions  and  improvements  were  to  be  made. 

bulling  down  a  building,  even  for  the  purpose  of  re- 
building it,  is  a  breach  of  a  covenant  to  keep  in  repair,  or 
*'to  repair,  uphold,  and  maintain."  {Oange  v.  Lockwood, 
supra.)  So  is  pulling  down  a  wall  dividing  a  front  from 
a  side  courtyard.  {Doe  v.  Bird,  6  0.  &  P.  196.)  But  if 
the  lease  contain  no  ne&^ative  covenant,  prohibiting  pulling 
down  for  the  purpose  of  re-erecting,  it  will  not  be  restrained 
by  injunction.  {Re  Mcintosh  and  Pontypridd  Improvement 
Co,,  61  L.  J.,  Q.  B.  164 ;  Doherty  v.  Allman,  3  App.  Ca. 
709 ;  26  W.  R.  513;  39  L.  T.  129.)  And  pulliiig  down  is 
not  a  breach  of  a  covenant  to  leave  in  repair;  for  the 
tenant  may  rebuild  before  the  end  of  his  tenancy,  and 
thus  comply  with  the  covenant.     (Shep.  Touch.  174.) 

A  covenant  without  qualification  to  repair  and  keep  in 
repair  buildings,  binds  the  covenantor  to  rebuild  the 
premises  in  case  they  are  destroyed,  whether  the  injury 
proceed  from  the  act  of  a  stranger  {Oreen  v.  Eales,  2  Q.  B. 
225 ;  11  L.  J.,  Q.  B.  63),  by  accidental  fire,  lightning  or 
tempest  {Walton  v.  Waterhouse,  2  Wms.  Saund.  420; 
Bullock  V.  Dommitt,  6  T.  E.  650;  Pym  v.  Blackburn,  3 
Ves.  34 ;  Marshall  v.  Schofield,  31  W.  R  134 ;  62  L.  J., 
Q.  B.  68 ;  Clark  v.  Glasgow  Assurance  Co.y  1  Macq.  668) ; 
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and  if  he  has  also  oovenanted  to  insure  to  a  certain  amount, 
his  liability  to  repair  is  not  limited  to  that  amount.  {Digby 
y.  AtkinsoHy  4  Camp.  275.)  If  the  lessor  has  insured,  he 
win  not  be  compelled  to  contribute  the  insurance  money  to 
the  rebuilding  of  the  premises,  or  be  restrained  from  suing 
for  his  rent  until  they  are  rebuilt.  {Leeds  v.  Cheetham^ 
I  Sim.  146 ;  Lojft  v.  Dennis,  1  E.  &  E.  474 ;  28  L.  J., 
Q.  B.  168.)  But  a  policy  of  insurance  is  only  a  contract 
of  indemnity,  and  if,  in  case  of  a  fire,  the  tenant  under  his 
covenant  to  repair  restores  the  property,  the  landlord  can 
recover  nothing  under  his  policy  of  insurance.  {Darrell  v. 
TibbiU,  5  Q.  B.  D.  560 ;  50  L.  J.,  Q.  B.  33  ;  Castellain  v. 
Preston,  11  Q.  B.  D.  380 ;  52  L.  J.,  Q.  B.  366.)  And  an 
insurance  office  may,  upon  any  grounds  of  suspicion  that 
the  persons  effecting  the  insurance  have  been  guilty  of 
fraud  or  incendiarism,  cause  the  insurance  money  to  be  laid 
out  in  rebuilding.  (14  Geo.  3,  c.  78,  s.  83 ;  Ex  parte 
Chrely,  34  L.  J.,  Bkqy.  1.)  But  to  entitle  the  landlord  to 
have  the  insurance  money  applied  in  rebuilding  the  pre- 
mises, he  must  maJke  a  distinct  request  to  that  effect  to  the 
insurance  office,  before  they  have  settled  with  the  tenant. 
(Simpson  v.  Scottish  Union  Insurance  Co.,  32  L.  J.,  Ch,  329 ; 

I  H.  &  M.  618.) 
If  the  tenant  instead  of  repairing  leaves  the  landlord  to  Damapsi 

his  action  the  damages  wiU  not  be  the  entire  cost  of  re-  ^  ^^ 
building,  but  that  amount  less  the  difference  between  the      ^ 
value  of  the  new  house  and  the  old  one.     ( Yates  v.  Dunster, 

II  Ex.  15 ;  24  L.  J.,  Ex.  226.) 

It  is  usual  to  insert  in  leases  a  proviso  relieving  the  Lessee  mast 
tenant  from  liability  to  repair  in  case  of  fire  or  other  in-  ^^^J^.?^^' 
evitable  accident.    But  tins  does  not  bind  the  lessor  to  nooocupatioL 
repair  {Weigall  v.   Waters,  6  T.  R.  488),  or  release  the 
lessee  from  payment  of  rent  {Monk  v.  Cooper,  2  Stra.  763), 
which  must  be  paid,  whether  or  not  there  is  any  liability 
to  repair,  or  any  beneficial  occupation.     {Holtzapffel  v. 
Baker,  18  Ves.  115 ;  Izon  v.  Gorton,  5  Bing.  N.  0.  501 ; 
Marshall  Y.  Schofield,  31  W.  R.  134;  52  L.  J.,  Q.  B.  58.) 
Sometimes  a  dauito  is  inserted  suspending  the  rent  in  the 
event  of  the  premises  being  burnt  or  damaged  by  inevitable 
accident ;  this  does  not  include  damage  from  the  mode  of 
usin^  the  premises.     {Saner  v.  Bilton,  7  Ch.  D.  815 ;  47 
L.  jT,  Ch.  267 ;  Manchester  Bonded  Warehouse  Co,  v.  Carr, 
5  0.  P.  D.  507 ;  49  L.  J.,  C.  P.  809.) 

A  covenant  or  agreement  by  the  tenant  to  repair  is  Ooyenant 


in 
failure 
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Bubjecfc  to        often  ooupled  with  a  reference  to  some  act  to  be  done  by 
^l^^l^^^        the  landlord,  which  not  infrequently  raises  a  question  as  to 
whether  the  performance  of  such  act  is  a  condition  prece- 
dent to  the  tenant's  liability,  or  is  only  a  stipulation  creating 
an  independent  obligation  on  the  part  of  the  landlord.    The 
distinction  is  important  and  the  classification  not  always 
eosy.     {AntCy  p.  103.)     A  covenant  by  the  tenant  to  keep 
a  house  in  repair  ^'from  and  after"  the  landlord  has 
repaired  is  conditional,  and  the  landlord  must  repair  before 
the  tenant  is  liable,  even  though  the  house  was  in  good 
repair  at  the  time  of  the  demise.     {Slater  v.  StonCy  Cro. 
Jac.  645.)     Under  a  covenant  by  the  tenant  to  keep  the 
premises  in  repair,  "  the  same  being  first  put "  into  repair 
by  the  landlord,  the  whole  of  the  premises  must  be  put 
into  repair  before  the  tenant  becomes  liable  to  repair  any 
part.     {Neale  v.  Ratcliff,  15  Q.  B.  916 ;  20  L.  J.,  Q.  B. 
130 ;  Coward  v.  Gregory,  36  L.  J.,  C.  P.  1 ;  L.  R,  2  C.  P. 
153.)     In  a  lease  of  a  farm,  the  tenant  covenanted  to 
repair  the  windows,  hedges,  ditches,  fences,  and  fixtures, 
'^  the  farm  house  and  buildings  being  previously  put  and 
kept  in  repair."     The  Court  was  of  opinion  that  if  the 
words  "kept  in  repair"  had  been  omitted,  a  condition 
precedent  might  have  been  created,  but  with  those  words 
it  would  not,  but  held  nevertheless  that  the  clause  created 
an  absolute  covenant  on  the  part  of  the  landlord  to  repair 
the  buildings.     {Cannock  v.  J  ones  j  3  Ex.  233;  18  L.  J,, 
Ex.  204.)     In  Bragg  v.  Nightingak  (Sty.  140),  the  lessor 
covenanted  to  repair  the  house  demised  by  a  given  day, 
and  the  lessee  covenanted  that  from  that  time  until  the 
end  of  the  term  he  would  repair  and  leave  in  repair ;  the 
Court  was  divided  in  opinion  as  to  whether  a  condition 
precedent  was  created  or  reciprocal  covenants.     The  latter 
construction  would  obtain  at  the  present  day. 

An  agreement  for  a  lease,  with  repairing  covenants,  of 
a  new  house,  implies  a  covenant  by  the  landlord  to  fi tiirTi 
and  deliver  the  house  in  a  proper  state  of  repair,  the  per- 
formance of  which  is  a  condition  precedent  to  the  tenant's 
liability  to  accept  a  lease.  {Tildesley  v.  Clarkson,  31  L.  J., 
Ch.  362;  and  see  Tidey  v.  Mollett,  33  L.  J.,  C.  P.  235;  16 
0.  B.,  N.  S.  298.) 

If  the  tenant  covenant  to  repair,  "  being  allowed  "  the 
whole  or  a  certain  class  of  the  materials  by  the  landlord, 
his  liability  is  conditional  upon  the  landlord  being  ready 
and  wilHng  to  supply  the  necessary  materials.    {Thotnas  v. 
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to  give  the  notioe  mentioned  in  the  second  ooyenant  before 
suing  on  the  general  ooyenant  {Wood  v.  Day^  7  Taunt. 
646.) 

Where,  however,  the  landlord  does  give  the  actual 
notioe  required  by  tiie  second  covenant  it  is  equivalent  to 
an  admission  that  the  tenancy  will  continue  up  to  the 
expiration  of  that  time,  and  although  he  may  bring  an 
action  for  damages  before  the  notice  has  expired,  he  cannot 
insist  on  the  forfeiture  and  proceed  by  ejectment  until  it 
has  expired.  {Doe  v.  Meux^  4  B.  &  C.  606.)  Thus,  where 
there  was  a  general  covenant  to  repair,  and  the  second 
covenant  was  to  repair  after  three  months'  notice,  and  the 
landlord  gave  notice  to  repair  mthin  three  months^  he  was 
held,  in  an  action  of  ejectment  for  breach  of  the  general 
covenant  to  repair,  to  have  waived  the  forfeiture  under  the 
general  covenant.  {lb,)  And  where  there  was  a  covenant 
to  repair  generally,  and  a  further  covenant  that  the  land- 
lord might,  in  case  of  non-repair,  give  notice  to  repair,  and, 
if  it  should  not  be  done  for  two  months,  perform  it  himself 
and  distrain  upon  the  tenant  for  the  expense,  it  was  held 
that  by  giving  notice  under  this  latter  proviso  the  landlord 
waived  his  nghts  under  the  general  covenant.  {Doe  v. 
LewiSy  5  A.  &  E.  277.)  But  no  such  waiver  would  be 
caused  by  a  notice  to  repair  generally  or  to  repair 
"forthwith"  {Boe  v.  Paine,  2  Camp.  520),  or  "in  accord- 
ance with  the  covenants  "  {Few  v.  Perkins,  36  L.  J.,  Ex. 
54 ;  L.  B.,  2  Ex.  92),  or  by  a  notice  given  to  satisfy  the 
requirements  of  sect.  14  of  the  Conveyancing  Act,  1881. 
{Cove  V.  Smith,  2  Times,  L.  R.  778.) 

If  after  a  notice  to  repair  the  lessee  enters  into  negotia- 
tions to  sell  his  interest  to  the  lessor  the  effect  is  to  suspend 
the  notice  until  the  negotiations  are  broken  off.  {Hughes 
V.  Metropolitan  Hail.  Co,,  2  App.  Ca.  439 ;  46  L.  J.,  C.  P. 
683.) 

A  covenant  to  repair  during  the  term  on  three  months' 
notice,  and  to  leave  in  repair  at  the  end  of  the  term  is 
divisible,  and  no  notice  is  necessary  to  sue  for  non-repair 
at  the  end  of  the  term.    {Harflet  v.  Butcher,  Cro.  Jac.  644.) 

The  rule  of  law  is  that  the  occupier,  and  not  the  owner 
of  premises,  is  primdfaci^  liable  for  damages  resulting  from 
a  nuisance  arising  upon  the  demised  premises,  or  for  injury 
to  third  persons  or  adjoining  property  from  the  same  being 
in  a  ruinous  or  dangerous  condition  {Coupland  v.  Hard* 
ingham,  3  Camp.  398 ;  Russell  v.  Shenton,  3  Q.  B.  449 ; 
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Terry  v.  AsMan,  45  L.  J.,  U.  B.  260 ;  1  Q.  B.  D.  314; 
Broder  v.  Saillard,  45  L.  J.,  Ch.  414 ;  2  Ch.  D.  692 ; 
Eumphreys  v.  Catmm,  46  L.  J.,  C.  P.  438 ;  2  0.  P.  D. 
239 ;  Firth  v.  Bowling  Ironworks  Co.,  3  C.  P.  D.  254 ;  47 
L.  J.,  G.  P.  358) ;  although  as  between  himself  and  the 
landlord  he  is  not  oompeUable  to  repair.  {Reg.  v.  WaUon, 
2  Ld.  Bajm.  856.)  There  are  only  two  ways  in  which  a 
landlord  can  be  made  liable  for  injury  to  a  stranger  by 
the  defective  state  of  premises  which  are  let  to  a  tenant ; 
first,  when  he  has  contracted  with  the  tenant  to  repair ; 
or,  secondly,  when  he  has  let  the  premises  in  a  ruinous  and 
improper  ^te.  (Nelson  v.  Liverpool  Breicery  Co,,  2  C.  P.  D. 
311 ;  46  L.  J.,  C.  P.  675  ;  25  W.  R.  877 ;  Payne  v.  Rogei^s, 
2  H.  BL  349 ;  PreUy  v.  Bicknm^e,  L.  R.,  8  C.  P.  401 ; 
Gwinnell  v.  JEatner,  32  L.  T.,  N.  S.  835.)  But  if  the 
tenant  was  under  no  obligation  to  repair,  and  the  defect, 
to  the  knowledge  of  the  landlord,  existed  at  the  time  of 
letting,  he  would  be  liable  (To(/^  v.  Flight,  30  L.  J.,  0.  P. 
21),  though  probably  not  it  the  tenant  had  covenanted  to 
repair.  {Per  Brett,  J.,  Gmnnell  v.  Earner,  supra,)  It  was 
held  by  the  Court  of  Queen's  Bench  that,  if  the  tenant  is 
not  bound  to  repair,  and  the  tenancy  is  one  from  year  to 
year,  the  landlord  is  liable  for  damage  caused  by  a  per- 
manent nuisance,  if  it  be  shown  that  since  the  nuisance, 
and  before  the  damage,  he  might  have  determined  the 
tenancy  and  did  not ;  for  to  continue  a  yearly  tenancy  is 
equivalent  to  a  re-letting  at  the  end  of  each  year.  {Oandy 
V.  Jubber,  33  L.  J.,  Q.  B.  151 ;  5  B.  &  S.  78.)  This 
decision  was  practically  overruled  by  the  xmdelivered 
judgment  of  the  Exchequer  Chamber  (9  B.  &  S.  15), 
which  held  it  to  have  proceeded  on  a  misapprehension, 
since  a  tenancy  from  year  to  year  is  not  a  re-letting  at  the 
oonmiencement  of  every  year,  but  a  springing  mterest, 
which  is  only  determined  by  a  notice  to  quit.  In  a  later 
(Sase  it  was  held  that  as  no  notice  to  quit  is  required  in  the 
case  of  a  weekly  tenancy,  which  is  equivalent  to  a  re-letting 
at  the  beginning  of  every  week,  if  the  premises  are  defec- 
tive at  the  commencement  of  any  week  the  landlord  is 
liable.  {Sandford  v.  Clarke,  57  L.  J.,  Q.  B.  507;  21 
a  B.  D.  398.) 

But  a  landlord  by  letting  premises  in  a  ruinous  condi- 
tion does  not  become  liable  for  any  damage  to  the  tenant 
or  his  guests  or  customers.  {Robbins  v.  Jones,  15  C.  B.| 
N.  S.  240 ;  Norris  v.  Catmur,  Cab.  &  E.  676.) 

o2    . 
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If  premises  are  let  for  a  fixed  and  definite  purpose,  the 
landlord  is  liable  for  any  nuisanoe  that  arises  of  necessity 
from  the  use  of  the  premises  as  contemplated  by  the 
demise  {Harris  v.  JameSy  45  L.  J.,  Q.  B.  645 ;  35  L.  T., 
N.  S.  240) ;  but  the  landlord  would  not  be  liable  for  a 
nuisance  created  by  a  negligent  use  of  the  premises,  if  it 
appear  that  they  might  be  used  for  the  contemplated  pur- 
poses of  the  demise  without  creating  a  nuisance.  {Rich  y. 
Basterfi€ld,  4  0.  B.  783 ;  16  L.  J.,  C.  P.  273.) 

When  a  landlord  covenants  to  repair  the  interior  of 
demised  premises,  notice  of  want  of  repair  (though  not 
stipulated  for)  is  necessary  before  he  can  be  sued  on  his 
covenant.  {Makin  v.  Watkiman,  40  L.  J.,  Ex.  33 ;  L.  R., 
6  Ex.  25 ;  approved  in  London  8f  8.  W.  Bail.  Co.  v.  Flower^ 
45  L.  J.,  0.  P.  54 ;  1  0.  P.  D.  77 ;  Manchester  Bonded 
Warehouse  Co.  v.  Carr,  5  C.  P.  D.  507 ;  49  L.  J.,  C.  P. 
809 ;  Rugall  v.  IPKean,  33  W.  R.  588 ;  53  L.  T.  94.) 
Such  a  covenant  carries  with  it  a  licence  to  the  landlord  to 
enter  on  the  premises,  and  there  remain  for  a  reasonable 
time  to  do  that  which  he  contracted  to  do.  {Saner  v. 
Bilton,  47  L.  J.  Ch.  267 ;  7  Ch.  D.  815.)  If  the  landlord 
covenant  to  repair  there  is  no  implied  condition  that  the 
tenant  may  quit  or  refuse  to  pay  rent  if  the  repairs  are  not 
done  {Surplice  v.  Farrisworthj  7  M.  &  Ghr.  576 ;  13  L.  J., 
C.  P.  215 ;  Hart  v.  Windsor,  12  M.  &  W.  68,  84),  or  that 
he  may  do  the  repairs  and  deduct  the  amount  from  his 
rent.  ( Weigall  y.  Waters,  6  T.  R.  488 ;  2  Piatt,  215.) 
But  a  stipulation,  in  an  agreement  to  take  a  lease  from  a 
certain  day,  that  the  landlord  should  complete  certain  re- 
pairs before  an  earlier  day,  was  held  to  be  a  condition 
precedent  to  the  liability  to  take  the  lease.  {Tidey  v.  Mol' 
letty  16  0.  B.,  N.  S.  298 ;  33  L.  J.,  C.  P.  235.)  An  agree- 
ment by  the  landlord  to  put  premises  into  good  tenantable 
repair,  does  not  imply  an  obligation  to  put  them  into  a 
condition  suitable  for  any  particular  purpose  for  which,  to 
his  knowledge,  the  tenant  mtends  to  use  them.  {McClure 
V.  LUtle,  19  Li.  T.  287.) 

A  covenant  by  the  landlord  to  rebuild  the  premises  in 
case  of  fire,  and  place  the  same  in  the  state  they  were  in 
before  the  fire,  only  makes  him  liable  to  rebuild  what  he 
let,  and  not  any  additions  made  by  the  tenant.  {Loader  y. 
Kemp,  2  0.  &  P.  375.) 

When  the  tenant  covenants  to  keep  the  inside  of  the 
premises  in  repair,  and  the  landlord  covenants  to  keep  the 
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roof 89  mam  walls  and  mam  timbers  in  ffood  repair,  the  land- 
lord is  bound  to  rebuild  premises  whicn  have  fallen  throuj^h 
being  overloaded  by  the  tenant,  provided  they  were  used  fer 
the  purpose  for  which  they  were  taken  {Saner  y.  Biltong  47 
L.  J .,  Ch.  267 ;  7  Ch.  D.  815),  and  the  mode  and  extent 
of  the  user  were  apparently  proper,  having  regard  to  the 
nature  of  the  propertjr  and  what  the  tenant  knew  of  it,  or 
what,  as  an  ordinary  man  of  business,  he  ought  to  have 
known  of  it.  {Manchester  Bonded  Warehouse  Co.  v.  Carr^ 
supra.)  But  if  the  damage  or  destruction  were  caused  by 
the  tenant  using  the  premises  in  an  unreasonable  manner, 
the  tenant  would  be  liable  as  for  waste.     {Ih.) 

A  landlord's  remedies  for  breach  are  either  by  action  RemedieB  for 
upon  the  covenant  or  agreement,  or  by  re-entry  for  for-  non-repair, 
feituro,  if  the  lease  contiuns  an  express  proviso  for  re-entry 
upon  such  a  breach,  but  not  otherwise. 

As  damages  are  usually  a  sufficient  compensation  for  a  Specific 
breach  of  a  covenant  to  repair  {City  of  London  v.  Nashy  performance. 
3  Atk.  512),  the  Courts  will  not  order  the  specific  perform- 
ance of  a  general  covenant  to  repair  {Hill  v.  Barclay ^  1 6 
Ves.  405 ;  Paxton  v.  Newton^  2  Sm.  &  G.  437 ;  Taylor  v. 
Partington,  7  De  Or.  M.  &  G.  328),  though  it  might  in  the 
case  of  specific  and  defined  repairs.  {Hepburn  v.  Leather^ 
60  L.  T.  660.) 

An  injunction,  however,  may  be  granted  to  prevent  a  injunotioB. 
lessee  from  pulling  down  buildings,  notwithstanding  he  is 
liable  on  his  covenant  to  repair  {Mayor  of  London  v. 
Hedger,  18  Yes.  355 ;  Sunderland  v.  Newton,  3  Sim.  450), 
and  in  a  proper  case  the  efiPect  of  an  order  for  specific  per- 
formance will  be  attained  by  an  injunction  against  con- 
tinuing to  keep  premises  out  of  proper  repair.  {Lane  v. 
NewdigatCy  10  Ves.  192;  and  see  Bidwell  v.  Holden,  63 
L.  T.  104.) 

Where  the  instrument  contains  a  proviso  for  re-entry  He-entry, 
applicable  thereto,  a  landlord  may,  after  giving  the  notice 
required  by  44  &  45  Vict.  c.  41,  s.  14,  and  tne  tenant's 
failure  to  comply  therewith,  re-enter  for  breach  of  a  cove- 
nant or  agreement  to  repair.  But  not  for  non-repair 
during  a  period  which  the  tenant  was  kept  out  of  possession 
by  the  landlord.     {Pellatt  v.  Boosey^SlL.  J.,  0.  P.  281.) 

Formerly  the  Court  would  not  relieve  against  forfeiture 
for  such  a  breach  {Hill  v.  Barclay,  18  Ves.  66 ;  Nokes  v. 
Gibbon,  3  Drew.  681^  unless  the  conduct  of  the  landlord 
had  made  it  inequitaole  for  him  to  be  allowed  to  enforce 
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his  rights.  {Hughes  v.  Metropolitan  Rath  Co,y  2  App.  Oas. 
439 ;  46  L.  J.,  0.  P.  583 ;  Birtningham  Sf  District  Land 
Co.  V.  London  8f  N.  W.  Rail.  Co.,  60  L.  T.  527.)  Now, 
however,  the  Court  has  disoretionary  power  to  grant  such 
relief.  (44  &  45  Vict.  o.  41,  s.  14.  Coatsworth  v.  Johnson, 
65  L.  J.,  Q.  B.  220 ;  Swain  y.  Ayres,  36  W.  E.  798 ;  21 
Q.  B.  D.  289.)  A  landlord  is  not  entitled  to  judgment 
for  possession  unless  the  premises  are  out  of  repair  at  the 
date  of  the  writ.  {The  Skinners  Co.  v.  Knight,  63  L.  T. 
698 ;  [1891]  2  Q.  B.  542 ;  Loe  v.  DumMd,  2  Or.  &  J. 
667 ;  1  L.  J.,  Ex.  251.) 

A  covenant  to  put  in  repair  can  only  he  broken  once  for 
all,  and  damages  thereupon  having  been  recovered,  no 
further  action  can  be  brought.  {Coward-^.  Gregory,  L.  E., 
2  C.  P.  153  ;  36  L.  J.,  0.  P.  1.)  But  if  the  covenant  be 
to  keep  in  repair,  the  tenant  must  have  the  premises  in  re- 
pair at  all  times  during  the  term  {Luxmore  v.  Robson,  1  B. 
&  Aid.  584),  the  right  of  action  arises  as  soon  as  the  breach 
happens,  and  an  action  may  be  maintained  either  during 
the  term  or  after ;  and  the  recovery  of  damages  in  one 
action  upon  such  a  covenant  is  no  bar  to  a  subsequent 
action  for  a  continuing  breach.  {Coward  v.  Gregory,  L.  R., 
2  0.  P.  153 ;  36  L.  J.,  C.  P.  1.)  If  the  covenant  be  to 
leave  in  repair  only,  no  action  will  lie  upon  it  until  the  end 
of  the  term.  (Shep.  Touch.  174.)  In  practice,  the  cove- 
nant used  is  both  to  keep  and  leave  in  repair. 

The  measure  of  damages  for  non-repair  is,  properly,  the 
loss  which  the  plaintiff  sustains,  by  reason  of  the  defatdt  of 
the  defendant  (Co/fey  v.  Streeton,  2  B.  &  C.  273, 280 ;  Lavies 
V.  Undencood,  2  H.  &  N.  570 ;  27  L.  J.,  Ex.  113),  and  will 
dijSer  as  the  action  is  brought  during,  or  after  the  determina- 
tion of,  the  tenancy.    {Henderson  v.  Thorn,  37  Sol.  J.  457.) 

When  the  action  is  brought  during  the  continuance  of 
the  tenancy  {i.  e.,  on  the  covenant  to  keep  in  repair),  the 
measure  of  damages  is  not  the  cost  necessary  to  put  the 
premises  into  repair,  but  the  diminution  of  the  market 
value  of  the  reversion.  {Doe  v.  Rowlands,  9  0.  &  P.  734 ; 
SmithY.  Peat,  9  Ex.  161 ;  23  L.  J.,  Ex.  84;  Millsy.  East 
London  Union,  L.  R.,  8  0.  P.  79 ;  42  L.  J.,  0.  P.  46.) 
The  damage  might  be  very  ^eat  if  the  term  had  only  one 
year  to  run,  and  very  little  if  it  had  ninety-nine  years  to 
run.  {Doe  v.  Rowlands,  supra ;  Turner  v.  Lamb,  14  M.  & 
W.  412 ;  and  see  Joyner  v.  JFeekes,  [1891]  2  Q.  B.  36, 
per  Wright,  J.) 
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The  application  of  this  rule  in  a  case  in  which  the  plain-  by  tenant 
tiff  is  himiBelf  a  tenant  suing  his  sub-lessee,  may  sometimes  J*?^  ^^^' 
conflict  with  the  rule  which  entitles  the  plaintiff  to  the  loss  ' 

he  actually  sustaihs,  as  in  the  case  of  Williams  v.  Williams 
(L.  R.,  9  C.  P.  659 ;  43  L.  J.,  C.  P.  382),  in  which  A.  had 
leased  to  B.,  who  sub-leased  to  C,  the  latter  covenanting 
to  repair  generally  and  to  repair  after  two  months'  notice ; 

B.  haying  received  notice  to  repair  from  A.,  in  turn  gave 
notice  to  C. ;  but  fearing  a  forfeiture  and  without  waiting 
for  the  notice  to  0.  to  expire,  he  went  in  and  did  the  repairs 
and  sought  to  recover  the  amount  thereof  from  0.  It  was 
held  that  he  could  not  recover  under  the  covenant  to  repair 
after  notice,  as  the  writ  was  issued  before  the  notice  nad 
expired,  and  that  under  the  general  covenant  to  repair,  he 
could  only  recover  nominal  damages,  since,  having  him- 
self done  the  repairs,  it  could  not  be  shown  that  the  rever- 
sion was  depreciated  in  value.  Had  the  plaintiff  awaited 
the  expiration  of  the  notice,  then,  after  a  reasonable 
period,  he  might  have  entered  and  done  the  repairs,  and, 
80  far  as  such  repairs  were  within  the  sub-lessee's  covenant, 
recovered  the  amount  expended.  {Colley  v.  Streeton,  2  B. 
&C.  273.) 

But,  unless  a  covenant  to  repair  is  supplemented  by  a 
covenant  to  indemnify,  a  tenftnt  cannot  recover  from  his 
undertenant  the  damages  and  costs  of  an  action  brought  by 
the  superior  landlord  in  consequence  of  the  undertenant  s 
neglect  to  repair.  {Penleyy.  Watts,  7  M.  &  W.  601,  609.) 
A  covenant  in  the  underlease  in  the  same  terms  as  in  the 
lease  is  not  a  covenant  of  indemnity.  ( Walker  v.  Hatton^ 
10  M.  &  W.  249 ;  Logan  v.  Hall,  4  0.  B.  598  ;  16  L.  J., 

C.  P.  252 ;  Pontifex  v.  Foord,  53  L.  J.,  Q.  B.  321,  ante, 
p.  185.)  But  where  the  underlease  was  '^  subject  in  all 
respects  to  the  terms  of  the  existing  lease,  and  the  cove- 
nants and  stipulations  contained  therein,"  this  was  held  to 
be  an  implied  contract  of  indemnity,  under  which  the 
undertenant  was  liable  for  the  dama^  and  costs  of  an 
action  brought  in  consequence  of  his  failure  to  repair. 
(Eornby  v.  Cardwell,  8  Q.  B.  D.  329 ;  51  L.  J.,  Q.  B.  89.) 
As  to  the  remedies  of  a  sub-lessor  against  his  tenant 
on  a  covenant  to  indemnify,  see  ''  Underleases,"  in 
Chapter  X. 

When  the  action  is  brought  after  the  tenancy  is  ended,  "when  aotiOTi 
that  is,  upon  the  covenant  to  yield  up  in  repair,  the  dam-  JoaS^de^ 

iermined, 
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ages  are  such  a  sum  as  will  put  the  premises  into  the  state 
of  repair  in  which  the  tenant  was  bound  to  leave  them 
(Morgan  v.  Hardi/,  35  W.  E.  254 ;  17  Q.  B.  D.  770 ; 
Woodhome  v.  Walkei^,  5  Q.  B.  D.  408 ;  49  L.  J.,  Q.  B. 
612 ;  Joyner  v.  Weeks,  [1891]  2  Q.  B.  31 ;  60  L.  J., 
Q.  B.  510;  65  L.  T.  16) ;  notwithstanding  the  landlord 
maj  immediately  proceed  to  demolish  the  buildings  {Raw- 
lings  V.  Morgan,  18  C.  B.,  N.  S.  776 ;  34  L.  J.,  C.  P.  185; 
Inderwick  v.  Leech,  Cab.  &  E.  412) ;  or  notwithstanding, 
in  the  case  of  buildings  pulled  down,  their  removal  ms^ 
have  improved  the  premises  ( Woolcock  v.  Dew,  1  F.  &  F. 
337) ;  or  notwithstanding  the  landlord  sustains  no  actual 
damage  by  the  breach.     {Joyner  v.  Weeks,  supra,) 

The  landlord  is  also  entitled  to  recover  the  rent  which 
the  premises  would  have  produced  if  let  during  the  reason- 
able time  they  are  undergoing  repair.  ( Woods  v.  Pope,  6 
0.  &  P.  782 ;  1  Bing.  N.  0.  467 ;  Rmt  v.  Victoria  Graving 
Dock  Co.,  56  L.  T.  216 ;  35  W.  R.  672 ;  Proudfoot  v. 
Hari,  25  Q.  B.  D.  42,  47,  per  Cave,  J. ;  Birch  v.  Clifford, 
8  Times  L.  R.  103.) 
against  a  8tib-  A  sub-lessor  may  maintain  an  action  for  non-repair, 
lessee.  notwithstanding  his  interest  in  the  premises  has  been  for- 

feited {Davies  v.  Undertcood,  2  H.  &  N.  570 ;  27  L.  J., 
Ex.  113),  and  although  he  cannot  recover  as  damages  the 
value  of  the  term  forfeited  bj  reason  of  his  tenant^  non- 
repair {Logan  v.  Hall,  supra),  he  is  entitled  to  recover  as 
in  the  ordmary  case  of  a  tenancy  determined,  the  amount 
necessary  to  put  the  premises  into  the  state  in  which  the 
undertenant  had  agreed  to  leave  them,  for  though  he  has 
no  reversion  to  be  injured,  he  may  be  answerable  over  to 
his  superior  landlord  for  the  amount  of  these  damages. 
{Clow  V.  Brogden,  2  M.  &  Or.  39 ;  Davies  v.  Undencood, 
supra.) 
Measure  of  If  the  landlord  contract  to  repair,  and  the  premises 

ao^n^awSnst  ^^"^^  ruinous  Or  out  of  repair,  the  tenant  may  repair  or 
landlord.  rebuild,  as  the  case  may  require,  if  the  landlord  fail  to  do 
so  within  a  recusonable  time  after  request,  and  recover  the 
cost  from  the  landlord.  {Oreen  v.  Bales,  2  Q.  B.  225 ;  11 
L.  J.,  Q.  B.  63.)  The  landlord  will  not,  however,  be 
responsible  for  expenses  incurred  by  the  tenant  in  entering 
on  and  fitting  up  other  premises  pending  repairs,  or  for 
the  rent  thereof  {ib.) ;  but  in  case  of  unreasonable  delay 
by  the  landlord  in  commencing  repairs,  the  tenant  wiU  be 
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entitled  to  suoh  damages  as  the  delay  may  have  caused. 
(See  Manchester  Bonded  Warehouse  Co.  v.  Carr^  5  0.  P.  D. 
607;  49  L.  J.,  C.  P.  809). 


Sect.  6. — Cultivation  and  Husbandry. 

In  the  absence  of  any  special  agreement  as  to  the  mode  Implied  duty 
of  cultivation,  the  mere  relation  of  landlord  and  tenant  ^J^^  ^\he 
raises  an  implied  promise  on  the  part  of  the  tenant  of  a  oiustom  of  the 
farm  to  manage  it  in  a  husbandlike  manner  in  accordance  oountry. 
urith  the  custom  of  the  country.     {Powley  v.  Walker,  5 
T.  R  373 ;  Onslow  v. ,  16  Ves.  173.) 

It  was  formerly  considered  that  the  tenant  was  bound 
to  consume  the  hay,  straw,  and  dung  upon  the  premises. 
(Brown  v.  Crump,  1  Marsh.  567.)  But  this,  in  the  absence 
of  agreement,  must  depend  upon  the  custom  of  the  country. 

{Onslow  V. ,  supra  ;  Gough  v.  Howard^  Peake,  Add. 

Ca.  197.) 

The  obligation  to  farm  in  accordance  with  the  custom  of  Ciutom  of 
the  country  means  that  the  tenant  must  conform  to  the  ^°?*^. 
approved  usages  of  husbandry  in  the  district  where  the  * 

land  lies,  under  circumstances  of  a  like  nature.  {Legh  v. 
Hewitty  4  East,  154.)  By  "  custom  "  is  not  meant  some- 
thing satisfying  the  strict  legal  meaning  of  that  term,  e.g., 
it  need  not  be  immemorial ;  it  is  sufficient  if  it  be  shown 
to  be  the  usage  of  the  neighbourhood  at  the  time  of  the 
alleged  breach  {Dalby  v.  Hirst,  1  B.  &  B.  224) ;  but  mere 
usage  on  a  particular  estate,  or  on  the  property,  however 
extensive,  of  a  particular  individual,  will  not  be  sufficient. 
( Womersley  v.  Dally,  26  L.  J.,  Ex.  219.)  And  the  custom 
must  be  proved  actually  and  not  inferentiaUy ;  for  it  is  not 
enough  to  show  a  custom  eight  miles  away,  unless  it  be 
proved  to  extend  to  the  place  in  question.  (Co.  litt.  270  b 
(n.  228).) 

Custom  of  the  country  as  applied  to  husbandry,  does  not  not  a  precise 
mean  a  certain  known  uniform  and  precise  course  of  ?^^^ 
husbandry,  but  admits  of  variation  within  the  limits  of  the  ^^' 

prevalent  usages  of  the  district.  Thus,  there  is  no  custom 
as  to  the  proportion  of  land  to  be  allowed  in  tillage  at  one 
time,  or  the  amount  to  be  spent  in  maniure  to  be  consumed 
every  year.     {Brown  v.  Crump,  1  Marsh.  667.)     But  it  is 
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contrary  to  the  custom  for  a  tenant  to  till  half  his  farm  in 
a  district  where  no  other  farmer  tills  more  than  a  third, 
and  many  till  only  a  fourth.     {Legh  v.  Heicitt,  supra,) 
Must  be  A  custom  to  be  supported  must  be  certain  and  reasonable 

certain  Mid  jj^  itself.  The  reasonableness  of  a  custom  is  a  matter  of 
law  for  the  court,  not  one  of  fact  for  a  jury.  {Tyson  v. 
Smith,  9  A.  &  E.  421 ;  Bradbum  v.  Foley,  3  0.  P.  D.  129; 
47  L.  J.,  C.  P.  331 ;  Tucker  v,  Unger,  8  App.  Oa.  508 ; 
52  L.  J.,  Ch.  941.) 
Custom  at-  Where  a  custom  is  proved  to  exist,  it  is  applicable  to  all 

**^^^b^  tenancies  in  whatever  way  created,  whether  verbal  or  in 
stipuiationf  writing,  imless  expressly  or  impliedly  excluded  by  the 
written  terms  themselves.  ( Wilkins  v.  Wood,  17  L.  J., 
Q.  B.  319 ;  Wigglestcorth  v.  Daliison,  1  Sm.  L.  C.  569, 
9th  ed.)  It  is,  however,  excluded  by  any  stipulations  in 
the  instrument  of  demise  which  are  inconsistent  with  the 
custom  ( Webb  v.  Plummer,  2  B.  &  Aid.  760 ;  Roberts  v. 
Barker,  1  Cr.  &  M.  808 ;  Clarke  v.  Roystone,  13  M.  &  W. 
752),  but  only  so  far  as  those  stipulations  are  inconsistent 
with  it.  (Huttofi  V.  Warren,  1  M.  &  W.  466  ;  Holding  v. 
Pigott,  7  Bing.  465  ;  Muncey  v.  Dennis,  26  L.  J.,  Ex.  66.) 
In  a  district  where  a  custom  prevailed  for  farm  tenants  to 
sell  for  their  own  benefit  flints  brought  to  the  surface  by 
ploughing,  the  custom  was  held  to  be  not  inconsistent  with 
and  not  excluded  by  a  reservation  of  ^'all  mines  and 
minerals"  in  the  instrument  of  tenancy.  {Tucker  v.  Linger, 
supra.)  Where  by  a  lease  the  tenant  had  the  use,  for  de- 
pasturing cows,  of  certain  lands  described  as  '*  summer 
leazes,"  and  "after  grass,"  respectively,  from  2nd  February 
to  17th  November,  evidence  was  held  admissible  of  a 
custom  of  the  country  that  the  lessor  could,  notwith- 
standing such  a  lease,  put  cattle  of  his  own  on  the  lands 
called  "  summer  leazes,"  up  to  the  12th  May,  it  being 
regarded  as  evidence  of  the  meaning  of  the  term  "  summer 
leazes"  according  to  the  custom  of  the  country.  {Tudgay 
V.  Sampson,  30  L.  T.,  N.  S.  262.)  ^ 
Express  Usually  a  tenant's  obligation  in  respect  of  cultivation 

stipulationft—  and  management  of  the  property  is  defined  by  his  lease, 
the  terms  of  which  are  often  in  accordance  with  the  custom 
of  the  country, 
ran  with  the        Covenants  as  to  the  cultivation  of  the  property  demised 
land.  run  '^th  the  land.     (Cockson  v.  Cock,  Cro.  Jao.  125.) 

Ab  to  tillage.       A  covenant  to  cultivate  on  the  ionr  course  system  accord- 
ing to  the  custom  of  the  country,  means  so  far  as  is  uni- 
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versally  obligatory  by  the  custom  of  the  country.  (Newaon 
V.  Smythies,  1  F.  &  F.  477.)  With  regard  to  the  four 
oourse  system,  it  is  not  every  slight  departure  from  it  that 
would  necessarily  work  a  forfeiture.  There  is  considerable 
difference  of  opinion  as  to  the  four  course  system,  and  what 
constitutes  a  breach  of  the  four  course  system,  particularly 
with  regard  to  fallow.  {Rankin  v.  Lay^  29  L.  J.,  Ch.  737 ; 
2  De  G.,  F.  &  J.  65y  per  Lord  Campbell.)  An  agreement 
to  cultivate,  manage,  and  quit  agreeably  to  the  manner  in 
which  the  farm  had  been  sown,  managed  and  quitted  by 
the  then  previous  tenant,  was  held  not  to  bind  the  new 
tenant  to  the  terms  of  the  outgoing  tenant's  lease,  but 
only  to  manage  and  cultivate  in  the  mode  in  which  at  the 
time  of  entry  ne  found  the  farm  to  be  managed  and  culti- 
vated. {Liebenrood  v.  Vines,  1  Mer.  15,  719 ;  and  see 
SoodT.  Kendall,  17  0.  B.  260.)  A  covenant  not  to  sow 
with  more  than  two  grain  crops  during  four  years  was  held 
to  apply  to  any  four  years  of  the  term,  however  taken,  and 
not  to  each  successive  four  years  from  the  commencement. 
{Fleming  v.  Snook,  5  Beav.  260.)  A  covenant  to  manure 
land  with  two  sets  of  manure  within  the  last  six  years  of 
the  term,  the  last  set  to  be  laid  on  within  three  years  of 
the  expiration  of  the  term,  is  satisfied  by  the  tenant  laying 
on  both  sets  within  the  three  last  years  of  the  term. 
{Poicnall  V.  MooreSy  5  B.  &  Aid.  416.) 

A  covenant  to  leave  at  the  end  of  the  lease  the  turnip 
fallows  once  ploughed,  and  to  sow  the  breaks  that  fall  to 
be  in  grass,  with  a  certain  quantity  of  seed,  was  held  to 
mean  mat  the  land  which  in  the  regular  course  of  rotation 
should  be  in  fallow  and  seed  respectively,  should  be 
ploughed  and  sown.  {Hunter  v.  Miller,  9  L.  T.,  N.  S. 
159  (H.  L.).)  A  covenant  to  permit  the  landlord  during 
the  last  year  of  the  tenancy  to  enter  and  sow  certain  seeds 
along  with  the  tenant's  crops,  does  not  oblige  the  tenant 
to  give  notice  of  what  crops  he  has  sown.  {Hughes  v. 
Richman,  Oowp.  125.) 

Leases  of  agricultural  land  usually  contain  a  covenant  Agaiost 
against  the  alteration  of  the  face  of  the  soil  by  breaking  ^''®jj^^{^^ 
up  pasture  or  meadow  land,  frequently  with  an  additional  "^^^^^'^  ^^  ' 

!enal  rent  in  case  of  non-observance.  {Infra,  sect.  17.) 
ndeed,  converting  pasture  into  arable  land  would  be 
waste,  and  a  covenant  to  manage  pasture  in  a  husbandlike 
manner  is  equivalent  to  a  covenftnt  not  to  convert  it  into 
arable.     {Drury  v.  MoUns^  6  Ves.  328.)     Whether  using 
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GonYerting 
arable  land 
into  market 
garden. 


As  to  con- 
sumption of 
crops, 


pasture  land  as  a  racecourse  and  a  training  ground  for 
horses  was  a  breach  of  a  covenant  that  the  lessee  should 
not  plough,  convert  into  tillage  or  for  brick  earth,  or  for 
any  other  purpose  whatsoever,  was  held  to  be  a  question  of 
fact  for  a  jury.  {Aldridge  v.  Hotcardy  4  M.  &  Ghr.  291.) 
In  an  action  against  the  tenant  for  ploughing  up  meadow 
land,  the  tenant  is  not  estopped  by  the  description  in  the 
lease  of  certain  fields  as  meadows,  from  proving  that  they 
were  arable  »t  and  before  the  lease.  {Skipworth  v.  Green^ 
8  Mod.  311 ;  1  Stra.  610.) 

Converting  arable  land  into  market  garden  by  covering 
part  of  it  with  glass  houses,  was  held  not  to  be  a  breach  of 
a  covenant  to  cultivate  and  manage  ^'  according  to  the  best 
rules  of  husbandry  practised  in  the  neighbourhood,"  it 
beinff  shown  that  many  of  the  neighbouring  farms  were 
wholly  or  partially  cultivated  in  the  same  way.  {Meux  v. 
Colley,  [1892]  2  Ch.  253.) 

Stipulations  for  the  consumption  of  the  crops  upon  the 
premises,  or  the  return  of  an  equivalent  for  those  removed, 
vary  extremely.  A  stipulation  that  the  tenant  shall  not 
sell  any  hay,  straw,  &c.,  grown  or  produced  upon  the  farm, 
without  the  licence  of  the  landlord,  is  broken  by  a  sale  of 
straw  after  the  expiration  of  the  tenancy  {Massey  v. 
Goodall,  20  L.  J.,  Q.  B.  526 ;  17  Q.  B.  310;  St.  Germains 
V.  Willany  2  B.  &  C.  216),  and  a  covenant  not,  durinc^  the 
last  year  of  the  term,  to  sell  or  remove  from  the  lands 
demised,  any  hay,  &c.  which  shall  arise  and  grow  thereon, 
prohibits  the  lessee  from  removing  any  hay,  &c.  during  the 
last  year  of  the  term,  at  whatever  period  of  the  term  it 
may  have  grown.  {Gale  v.  Batea^  33  L.  J.,  Ex.  235; 
3  H.  &  0.  84.)  If  a  tenant  covenant  to  consume  the  hay 
on  the  premises,  or  for  every  load  of  hay  removed  to  bring 
two  loads  of  manure,  the  bringing  of  the  manure  is  not  a 
condition  precedent  to  the  carrying  oflE  the  hay ;  but  after 
the  tenant  has  quitted  possession,  the  incoming  tenant  may 
refuse  to  allow  the  hay  to  be  removed  until  the  manure  is 
brought.  (Smith  v.  Chance^  2  B.  &  Aid.  753.)  A  cove- 
nant to  consume  all  the  produce  on  the  premises,  and  in 
case  the  tenant  removed  any,  which  he  was  at  liberty  to 
do,  to  bring  back  within  three  months  one  ton  of  manure 
for  every  ton  of  produce  removed,  was  held  to  be  an  alter- 
native covenant,  and  the  landlord  could  not  recover  unless 
he  negatived  both  the  consumption  and  the  failure  to  bring 
back.     {Richards  v.  Bluck^  6  0.  B.  437 ;  18  L.  J.,  C.  P. 
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15.)  If  the  covenant  is  to  pay  an  additional  rent  for  every 
ton  removed  or  sold  off,  the  amount  must  be  paid  though 
the  hay  is  unfit  for  cattle  to  eat  {Fielden  v.  Tattersall^  7 
L.  T.,  N.  S.  718),  and  under  such  a  covenant  the  tenant 
has  the  absolute  right  to  remove  if  he  pay  the  price. 
{Leigh  V.  Ltliie,  30  L.  J.,  Ex.  25 ;  6  H.  &  N .  165.) 

Where  the  agreement  ran  "  No  hay  or  straw  to  be  sold 
off  the  said  land  without  the  consent  of  the  landlord, 
except  the  mltie  of  the  hay  or  straw  so  sold  off  be  returned 
in  manure,"  the  Court  was  equally  divided,  Pollock,  C.  B., 
and  Parke,  B.,  holding  that  if  the  tenant  sold  straw  he 
was  only  bound  to  spend  upon  the  land  as  much  manure 
as  the  straw  would  have  produced,  and  Alderson,  B.,  and 
Piatt,  B.,  that  the  tenant  was  bound  to  return  in  manure 
the  price  or  market  value  of  the  straw.  {Lowndes  v. 
Fountain,  11  Ex.  487;  25  L.  J.,  Ex.  49.)  Where  a 
tenant  was  to  leave  all  hay  and  straw  not  used  as  fodder 
arisiQg  from  the  last  year's  crop,  to  be  paid  for  at  "  a  fair 
valuation,"  this  was  held  not  to  mean  at  a  consuming  price. 
{Cumberland  v.  Glamis,  24  L.  J.,  0.  P.  46 ;  15  C.  B.  348.) 

A  stipulation  against  the  removal  of  manure  includes  andmanme. 
manure  made  by  agisted  cattle,  though  not  fed  with  the 
produce  of  the  farm.     {Hindk  v.  Pollitt,  6  M.  &  W. 
529.) 

The  statute  56  Gteo.  III.,  c.  50,  after  reciting  that  it  is  Sheriff  not  to 
expedient  the  execution  of  legal  process  should  be  so  ^^^1 
regulated  as  to  be  consistent  with  good  husbandry,  and  ^pg  in  anj  " 
the  effect  and  intent  of  covenants  and  agreements  entered  event,  nor  any 
into  between  owners  and  occupiers  of  land  let  to  farm;  ^^7  or  other 
provides,  that,  no  sheriff  shall  by  virtue  of  any  process  S-ar/to  the' 
carry  off,  or  sell,  or  dispose  of  for  the  purpose  of  being  covenant, 
carried  off  from  any  lands  let  to  farm,  any  straw,  threshed 
or  unthreshed,  or  any  straw  or  crops  growing,  chaff,  colder, 
turnips,  or  manure  in  any  case,  nor  hay,  grass  or  grasses, 
whether  natural  or  artificial,  nor  any  tares  or  vetches,  roots 
or  vegetables,  being  produce  of  such  land  in  any  case 
where,  according  to  any  covenant  or  written  agreement 
entered  into  and  made  for  the  benefit  of  the  landlord,  such 
hay,  &c.,  ought  not  to  be  taken  off  or  withholden  from 
such  lands,  or  which  by  the  tenor  or  effect  of  such  cove- 
nants or  agreements  ought  to  be  used  or  expended  thereon, 
and  of  which  covenants  or  agreements  such  sheriff  shall 
have  received  a  written  notice  before  he  shall  proceed  to 
sale.     (Sect.  1.) 
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ABsignee  or 
trustee  in 
Iiankraptcj  of 
tenant  not  to 
dispose  of 
crop  in  any 
other  way 
than  the 
tenant  might. 


Stipulation 
as  to  <*teani 
work." 


Specific 
performance 
of  farming 
covenants. 


Injonotion. 


No  assignee  [trustee,  Lybbe  v.  Harty  62  L.  T.  634 ;  54 
L.  J.,  Ch.  860 ;  29.  Ch.  D.  8 ;  Schofield  v.  Hincka,  37  W.  E. 
167 ;  58  L.  J.,  Q.  B.  147]  of  any  bankrupt,  nor  any  as- 
signee under  any  bill  of  sale,  nor  any  purchaser  of  the 
goods,  chattels,  stock,  or  crop  of  any  person  employed  in 
husbandry  on  any  lands  let  to  farm,  shall  take,  use,  or 
dispose  of  any  hay  or  other  produce,  or  any  manure  or 
other  dressings  intended  for  such  lands  and  being  thereon, 
in  any  other  manner,  and  for  any  other  purpose,  than  such 
bankrupt  or  other  person  so  employed  in  husbandry  ought 
to  have  taken,  used,  or  disposed  of  the  same.  (Sect.  11.) 
This  latter  section  is  not  confined  to  sales  under  an  execu- 
tion, but  applies  to  an  ordinary  sale  by  the  tenant  himself, 
and  a  purchaser  from  the  tenant  is  bound  by  the  terms  of 
the  lease  under  which  the  tenant  holds.  {Wiknot  y.  Bme^ 
23  L.  J.,  Q.  B.  281 ;  3  E.  &  B.  563.)  But  notwithstand- 
ing a  tenant  may,  by  the  terms  of  his  lease,  be  bound  to 
consume  hay,  straw,  and  other  crops  on  the  premises,  this 
statute  does  not  entitle  the  landlord,  selling  under  a  distress, 
to  sell  crops  subject  to  a  condition  that  they  shall  be  so 
consumed.     {Havckins  v.  Walrond^  45  L.  J.,  C.  P.  772; 

1  0.  P.  D.  280 ;  Ridgway  v.  Stafford,  6  Ex.  404.) 

If  a  tenant  of  a  farm  stipulate  ^^  to  perform  each  year 
for  the  landlord  at  the  rate  of  one  day's  team  work  with 
two  horses  and  one  proper  person  for  every  50/.  of  rent," 
this  means  to  do  such  work  as  may  be  fit  for  such  a  team 
to  do,  and  not  necessarily  agricultural  labour,  but  it  does 
not  oblige  the  tenant  to  find  a  cart,  plough,  or  other 
yehicle  or  machine  necessary  for  the  performance  of  the 
work.  {Duke  of  Marlborough  v.  Osbom,  33  L.  J.,  Q.  B. 
148 ;  6  B.  &  S.  67.) 

The  Court  will  not  direct  the  specific  performance  of 
husbandry  covenants  in  a  farming  lease  {Rayner  v.  Stom, 

2  Eden.  128 ;  Phippa  v.  Jackson,  56  L.  J.,  Oh.  550 ;  35 
W.  R.  378),  nor  grant  an  injunction  which  would  in  efiPect 
be  a  direction  for  the  performance  of  an  affirmative  farm- 
ing covenant.  Thus  an  injunction  will  not  be  granted  to 
restrain  a  lessee  from  permitting  the  land  to  remain  un- 
cultivated {Musgrave  v.  Homer,  23  W.  E.  125 ;  31  L.  T. 
632) ;  or  to  restrain  him  from  permitting  his  farm  to 
remain  without  a  sufficient  stock  of  catde  {Phipps  v. 
Jackson,  supra),  contrary  to  the  stipulations  in  his  lease. 

Where  there  is  an  express  negative  covenant  in  a  lease, 
or  where  the  Court  sees  that  a  single  act  threatened  by  the 
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tenant  is  in  direct  violation  of  a  covenant  which  necessarily 
implies  a  negative,  an  injunction  will  be  granted.  {Phipps 
y.  Jack^onj  supra.)  Thus  an  injunction  will  be  granted  to 
restrain  a  tenant  from  carrying  off  hay,  straw,  or  other 
crops  or  manure  contrary  to  an  affirmative  covenant  to 
consume  such  crops  or  manure  upon  the  premises.  {Oeast 
V.  Belfast,  3  Anst.  749,  n. ;  Phippa  v.  Jackson,  supra  ;  Crosse 
y.  Duckers,  21  W.  E.  287 ;  1  Seton,  466.)  And  the  Court 
will  also  interfere  where  the  demise  is  silent,  but  the 
removal  is  contrary  to  custom  and  the  consequent  implied 
obligation   of  the  tenant  to  cultivate  in  a  husbandlike 

manner.    {Onslow  v. ,  16  Yes.  173 ;  Walton  v.  Johnson, 

15  Sim.  352 ;  and  form  of  order,  see  1  Seton,  465.)  So 
the  tenant  will  be  restrained  from  ploughing  up  pasture 
{Brury  v.  Molins,  6  Ves.  328 ;  Ch'ey  de  WiUon  v.  Saxon, 
6  Ves.  106)  or  meadow  land  {Pratt  v.  Brett,  2  Madd.  62) ; 
or  sowing  the  land  with  pernicious  crops.  {lb,)  And  the 
Court  will  grant  an  injunction  giving  effect  to  a  negative 
covenant  as  to  the  rotation  of  crops.  {Fleming  v.  Snook, 
5  Beav.  250.) 

Where  there  is  an  absolute  covenant  against  a  particular  Injonotion 
act  with  a  reserved  payment  by  way  of  penalty  for  breach,  potwithstaad- 
the  landlord  is  entitled  at  his  option  to  an  injunction  or  an  ^^^ 
action  for  the  penalty.  {Citi/  of  London  v.  Pugh,  4  Bro.  P. 
C.  395 ;  JFebb  v.  Clarke,  1  Fonblanque  Eq.  154 ;  and  see 
cases  collected,  French  v.  Macale,  2  Dr.  &  W.  269 ;  4  Jr. 
Eq.  E.  677 ;  Coles  v.  Sims,  5  De  G.  M.  &  G.  1 ;  National 
Provincial  Bank  of  England  v.  Marshall,  40  Ch.  D.  112; 
Hanbury  v.  Cundy,  68  L.  T.  155.)  Therefore,  where  a 
lessee  of  lands  covenanted  not  to  bum  any  part  of  the 
demised  premises  '^  under  a  penalty  of  10/.  per  acre  for 
the  lands  so  burned,  to  be  recovered  as  additional  rent," 
it  was  held  that  he  was  not  entitled  to  bum  the  land 
upon  payment  of  the  specified  sum  as  liquidated  damages, 
and  an  injunction  was  granted.  {French  v.  Macale, 
supra,) 

If  the  Court  arrives  at  the  conclusion  that  the  covenant  pot  granted 
is  not  absolute  but  alternative,  and  amounts  to  a  stii)ulation  JL^JJir 
iPor  liberty  to  do  a  certain  act  on  payment  of  a  certain  sum, 
the  injunction  will  be  refused.     (Woodward  v.  Oyks,  2 
Vem.  119;  Rolfe  v.  Peterson,  2  Bro.  P.  0.  436;  Peachy 
V.  Somerset,  2  Wh.  &  T.  L.  0.  1126.) 

The  measure  of  damages  for  breach  of  a  farming  cove-  Damages, 
nant  would  appear  to  be  the  injury  sustained  to  the 
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reversion  hj  the  default,  unless  a  liquidated  sum  is  fixed 
by  the  lease. 
Remedies  for       The  statute  46  &  47  Vict.  0.  61,  ss.  6,  7,  entitles  the 
^d^ie*&  47  ^*^^^^^  when  claims  are  made  by  the  tenant  for  eompen- 
Yict.  0.  61.      sation  under  that  Act,  to  obtain,  by  counterclaim,  compen- 
sation for  any  breach  of  covenant  or  other  agreement 
committed  within  four  years  before  the  determination  of 
the  tenancy.     {See  post.  Chap.  IX.,  Sect.  4«) 


Tenant's  daty 
to  preserve 
boundaries. 


Encroacli- 
menttf. 


Sect.  7. — Boundaries  and  Fences. 

A  tenant  impliedly  contracts,  among  other  obligations, 
to  preserve  the  ancient  boundaries  of  the  land  demised  to 
him;  and  not  by  the  removal  of  walls,  fences,  or  the 
like,  to  confuse  the  landlord's  property  with  his  own. 
{Att.'Gen.  v.  Fullerton,  2  Ves.  &  B.  263;  Att-Gen.  v. 
Stephens^  6  De  G.  M.  &  G.  Ill ;  Broicn  v.  Wales j  L.  R., 
15  Eq.  142 ;  42  L.  J.,  Ch.  45.) 

If  the  tenant  fail  to  keep  the  boundaries  distinct,  the 
landlord  may  bring  an  action  to  ascertain  the  boundaries, 
even  during  the  continuance  of  the  demise.  {Spike  v. 
Harding,  7  Ch.  D.  871 ;  47  L.  J.,  Ch.  323.)  The  Court 
will  either  grant  a  commission  {Att.^Gen.  v.  Fullertony 
supra;  2  Set.  1031),  or  by  consent  direct  a  reference  to 
chambers  to  ascertain  the  boundaries.  {Spike  v.  Hardingy 
supra)  If  the  boundaries  cannot  be  distinguished,  the 
tenant  will  be  compelled  to  substitute  land  of  equal  value. 
{Aston  V.  Lord  Exeter ,  6  Yes.  293  ;  Att.-Gen.  v.  StephenSy 
6  De  G.  M.  &  G.  134 ;  and  see  Searie  v.  Cooke,  62  L.  T. 
211 ;  43  Ch.  D.  519.)  This  relief  is  given  not  only  against 
the  party  guilty  of  the  neglect,  but  also  against  all  who 
claim  under  him,  either  as  volunteers  or  purchasers  with 
notice ;  but  it  most  be  shown  that  the  tenant  is  in  posses- 
sion of  the  specific  land  originally  demised.  {Att.-Gen.  v. 
Stephens,  supra,) 

Out  of  this  liability  of  the  tenant  to  preserve  his  land- 
lord's boundaries  intact,  and  the  consequent  presumption 
against  him  that  if  he  extends  the  boundaries  of  his  holding, 
it  is  intended  for  the  aggrandisement  of  the  estate  of  whidi 
he  is  tenant,  grew  the  rule  that  all  encroachments  made  by 
the  tenant  during  his  tenancy,  whether  upon  land  belong- 
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ing  to  the  landlord  or  to  a  stranger,  are  presumed  to  be 
made  for  the  landlord's  benefit,  unless  the  contrary  appear. 
{WMtmore  v.  Humphries,  L.  R,  7  C.  P.  1 ;  41  L.  J.,  0.  P. 
43 ;  AU.-Oen.  v.  Tomline,  5  Ch.  D.  760 ;  46  L.  J.,  Ch. 
654 ;  JEarl  of  Idsbume  v.  Davies,  L.  E.,  1  C.  P.  259 ;  35 
L.  J.,  0,  P.  193  ;  Andretcs  v.  Haiks,  2  E.  &  B.  349  ;  22 
L.  J.,  Q.  B.  409  ;  Doe  v.  Tidbury,  23  L.  J.,  0.  P.  57 ;  14 
C,  B.  304 ;  Bryan  v.  Wtntcood,  1  Taunt.  208.) 

But  this  presumption,  which  is  one  of  fact  and  not  of 
law  (Andrewa  v.  Haiks,  supra),  may  be  rebutted  by  showing 
(1)  that  the  tenant  took  possession  contrary  to  the  wishes 
of  the  landlord  {Doe  v.  Massey,  17  Q.  B.  373 ;  20  L.  J., 
Q.  B.  434)  ;  or  (2)  that  the  encroachment  is  not  held  with 
the  demised  premises  as  one  occupation.  {Andrews  v. 
SaileSy  supra,  per  Coleridge,  J.) 

The  fact  whether  or  not  the  landlord  assented  to  the 
encroachment  or  was  ignorant  of  it,  has  no  bearing  upon 
the  matter.  ( Whitmore  v.  Humphries,  supra.)  And  the 
presumption  in  favour  of  the  landlord's  title  is  not  rebutted 
by  the  fact  that  the  encroachment  lies  on  the  opposite  side 
of  the  highway  {Andretcs  v,  Hailes,  supra),  or  is  separated 
from  the  holcQng  by  a  brook  or  small  river,  fordable  by 
cattle  in  dry  weather.  {Earl  of  Lisburne  v.  Davies,  L.  R., 
1  C.  P.  259.)  Neither  is  the  presumption  rebutted  by  the 
tenant  executing  a  conveyance  of  the  encroachments  not 
delivered  or  followed  by  possession.  {Doe  d.  Lhydy.  Jones, 
15  M.  &  W.  580.)  And  even  if  the  tenant  conveyed,  the 
landlord  would  not  be  prejudiced  unless  he  knew  of  the 
conveyance.    {Kingsmilly.  Millard,  11  Ex.  313.) 

We  have  previously  noticed  {ante,  p.  87)  that  a  tenant 
cannot  during  the  tenancy  acquire  by  prescription  an  ease- 
ment for  his  other  property  over  the  demised  lands  {Out ram 
V.  Maude,  17  Ch.  D.  391 ;  50  L.  J.,  Ch.  783 ;  Chamber 
Colliery  Co.  v.  Hopwood,  55  L.  J.,  Ch.  859  ;  55  L.  T.  449) ; 
nor  in  respect  of  the  demised  premises  acquire  an  easement, 
except  as  to  light,  over  another  close  belonging  to  the  same 
landlord.    {Oayford  v.  Moffatt,  L.  E.,  4  Ch.  133.) 

Under  the  obligation  to  farm  in  a  husbandlike  manner  To  maintain 
is  included  the  duty  of  maintaining  the  fences  of  the  pro-  fences. 
perty  demised.     {Cheetham  v.   Hampson,  4  T.  R.  318; 
WUtfield  V.  Weedon,  2  Chitt.  685.)     For  this  purpose  the 
tenant  is  entitled  to  reasonable  estovers  (Co.  Latt.  41  b), 
and  may  cut  timber  to  keep  the  walls,  pales,  fences,  hedges, 
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of  dotards  or  dead  timber,  and  of  trees  which  are  not 
timber,  to  the  tenant.  {Herlakenden^a  case,  4  Co.  Rep.  62.) 
Remedieafor  If  the  landlord  fells  timber  not  excepted  from  the 
of  righitoM^  demise,  the  tenant  will  be  entitled  to  damages  adequate 
to  demifled  to  the  loss  of  his  particular  interest  and  for  the  trespass. 
*"^®««-  (2  Wms.  Saund.  322  b.)     If  the  tenant  fells  or  injures 

such  timber,  he  will  be  liable  to  an  action  for  waste.     If  a 
stranger  cuts  them  down,  both  landlord  and  tenant  maj 
have  an  action  against  him  to  recover  their  respective 
'    losses.      (Oo.  Litt.  57  a;  Bedingfield  v.  Onslow^  3  Lev. 
209.) 
GoTenantsas        Where  woods  and  trees  are  included  in  a  demise,  a 
to  trees.  covenant  by  the  tenant  to  leave  them  in  the  same  plight 

as  he  finds  them  is  broken  bj  his  cutting  them  down,  but 
not  by  their  being  blown  down  by  the  wind,  or  otherwise 
destroyed  by  the  act  of  God.  (1  Shep.  Touch.  173.)  A 
covenant  to  yield  up  the  trees  in  an  orchard,  '^  reasonable 
use  and  wear  only  excepted,"  is  not  broken  by  cutting 
down  trees  decayed  and  past  bearing  in  a  crowded  part  of 
the  orchard,  and  planting  an  equal  number  in  a  less 
crowded  part  {Doe  v.  Crouch,  2  Camp.  449) ;  but  a  cove- 
nant not  to  remove,  grub  up,  or  destroy  trees,  is  broken  by 
removing  trees  from  one  part  of  the  premises  to  another, 
or  by  taking  away  trees  (not  being  dead),  though  the 
tenant  plant  a  greater  nuinber  than  he  remove.  {Doe  v. 
Bird,  6  0.  &  P.  195.) 

A  lease  of  land  and  quarries  with  an  exception  of  the 
trees,  contained  a  covenant  not  to  commit  waste  by  cutting 
the  trees,  and  inasmuch  as  the  cutting  of  some  wood  was 
necessary  in  order  to  work  the  quarry,  and  as  waste  cannot 
be  committed  of  a  thing  excepted,  it  was  held  to  mean 
that  the  tenant  was  not  to  cut  down  the  trees  to  such  an 
extent  that  if  they  had  not  been  excepted,  the  cutting 
would  have  amounted  to  waste.  {Doe  v.  Price,  19  L.  J., 
C.  P.  121 ;  8  0.  B.  894.) 
Rights  in  Where  the  lessor  reserves  the  trees,  this  includes  the 

Sted'        boughs  and  fruit  (1  Shep.  Touch.  100),  and  the  tenant  has 
trees.  HO  interest  in  the  trees  whatever  (2  Wms.  Saund.  322  b), 

except,  possibly,  the  right  to  timber  which  was  decayed  at 
the  date  of  the  lease.  {Channon  v.  Patch,  5  B.  &  0.  897.) 
Such  an  exception  makes  it  trespass,  not  waste,  in  the 
tenant  to  fell  or  lop  the  trees.  {Chodright  v.  Vivian,  8 
East,  190.)  It  gives  the  lessor  the  right  at  all  times  to 
enter  upon  the  land  to  show,  sell,  cut,  and  carry  away  the 
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trees  (1  Shep.  Touch.  100 ;  Hemtt  v.  Isham^  21  L.  J.,  Ex. 
35 ;  7  Ex.  77),  but  not  to  saw  them  or  leave  them  an  un- 
reasonable time.  {lb,)  Moreover,  an  injunction  will  be 
granted  restraining  the  landlord  from  cutting  excepted 
trees  where  the  tenant,  with  the  consent  of  the  landlord, 
has  expended  money  upon  the  faith  of  the  trees  not  being 
cut  down.      {Jackson  v.  Cator^  6  Ves.  688.) 

The  tenant  is  not  bound  to  protect  the  excepted  trees  or 
their  young  shoots,  nor  is  he  liable  to  an  action  if  his  cattle 
injure  them.  {Clitheroe  v.  Miggs,  Sir  W.  Jones,  388; 
Oknham  v.  Hanby^  1  Ld.  Eaym.  739.) 

Underwood  is  in  the  natm«  of  a  crop.     It  may  be  cut  Underwood, 
by  the  tenant  at  the  periodical  times  which  usa^e  or  the 
custom  of  the  country  has  established,  but  not  before  or 
after  those  times.    {Humphreys  v.  Harrison^  IJ.  &  W.  581 ; 
Brydges  v.  Stephens^  6  Mad.  279.) 

When  not  excepted  from  the   demise  (see  Jenney  v.  Hedges, 
Brook,  13  L.  J.,  Q.  B.  376;  6  Q.  B.  323),  all  hedges,  bushes,  &c. 
bushes,  and  trees  not  timber  belong  to  the  tenant.    {BetTi^ 
man  v.  Peacock,  9  Bing.  384.)     If  the  tenant  exceed  his 
right  by  grubbing  up  or  destroying  fences  he  may  be 
liable  for  waste.     {lb, ;  Co.  Litt.  53  a.) 

If  a  tree  grows  near  the  confines  of  two  adjoining  pro-  Trees  rooted 
prties  so  that  its  roots  extend  into  the  soil  of  each,  it  "^  ^®  P"'" 
belongs  to  the  proprietor  of  the  land  in  which  it  was  first  ^^  ^' 
planted,  and  if  that  cannot  be  ascertained  the  property  is 
determined  by  acts  of  ownership.    {Holder  v.  Coates,  M.  & 
M.  112.)     In  Waterman  v.  Soper  (1  Ld.  Eaym.  737),  it 
was  held  that  the  proprietors  would  be  tenants  in  common 
of  the  tree. 

If  the  boughs  of  the  trees  on  one  man's  land  grow  over  OverhangiDg 
the  land  of  another,  the  latter  may  cut  them  ofP,  but  he  laughs, 
cannot  cut  them  off  before  they  grow  over,  to  prevent  them 
so  growing.    {Norris  v.  Baker,  1  EoUe  Rep.  394 ;  Earl  of 
Lonsdale  v.  Nelson,  2  B.  &  C.  311.)     So  trees  which  grow 
over  a  highway  may  be  lopped  by  any  one  sufficiently  to 
avoid  inoonvenience  to  passers.     (As   to  the   difference 
between  lopping  and  topping,  see  Unwin  v.  Hanson,  \19Q1'] 
2  Q.  B.  115.)     Care  must  be  taken  not  to  cut  on  more 
than  actually  overhangs,  or  the  person  cutting  may  render 
himself  liable  in  damages.     {Pickering  v.  Rudd,  1  Stark. 
56.)     The  same  rules  apply  to  the  roots  of  trees. 
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Sect.  9. — Game  and  Sporting. 

Beasts  and  birds  of  game,  being  wild  animals,  are  not, 
strictly  speaking,  the  subject  of  property.  The  right  of 
sporting,  that  is,  the  riffht  to  go  upon  the  land  to  taie  and 
kill  game,  is  part  of  the  dominion  over  the  land,  and  in 
England  passes  by  a  demise  to  the  tenant  imless  expressly 
reserved.  {Copland  v.  Maxwell^  L.  E.,  2  So.  &  D.  103.) 
When  reserved  or  sepeirately  granted,  it  is  a  licence  of  a 
profit  d  prendre  {Ewart  v.  Gh*aMmy  7  H.  L.  344  ;  29  L.  J., 
Ex.  88),  and  entitles  the  grantee  to  sport  Jby  himself  or  his 
servants.     {Wickham  v.  Hawkery  7  M.  &  W.  78,  79.) 

A  general  power  to  lease  lands  does  not  authoiize  the 
lessor  to  grant  a  lease  of  part  of  the  lands  with  the  right 
of  sporting  over  the  rest.  {Dayrell  v.  Soare,  12  A.  &  E. 
366.) 

In  practice,  the  right  of  sporting  is  usually  reserved  to 
the  landlord  in  agricultural  leases.  It  is  also  frequently 
let  separately  to  third  persons.  In  a  sporting  lease  the 
usual  covenant  to  keep  up  the  stock  of  game  runs  with  the 
land.  {Hooper  .v.  Clarky  L.  E.,  2  Q.  B.  200 ;  36  L.  J., 
Q.  B.  79.^  Where  a  mansion  and  land  were  demised  with 
the  sole  licence  of  shooting  over  adjoining  lands  of  the 
lessor  subject  to  the  liberty  for  each  tenant  on  his  farm  to 
kill  rabbits  with  ferrets,  it  was  held  that  the  exception 
extended  not  only  to  farms  existing  at  the  time  of  the 
demise,  but  also  to  those  subsequently  created.  {Neicton  v. 
Wilmoty  8  M.  &  W.  711.) 

A  reservation  is  not  created  by  a  mere  agreement  by  the 
tenant  not  to  destroy  but  to  preserve  the  game ;  in  such 
a  case,  during  the  tenancy  neitner  landlord  nor  tenant  can 
sport.  {Coleman  v.  Bathurst,  L.  E.,  6  Qr.  B.  366;  40  L.  J., 
M.  0.  131.)  A  grant  to  a  lessee  of  a  right  of  sporting 
over  land  in  common  with  the  lessor  and  any  friend  of  his, 
was  held  to  reserve  to  the  lessor  the  right  of  taking  any 
number  and  not  merely  a  single  friend.  {Gardiner  v. 
Coli/er,  12  W.  E.  979.)  "  Game ''  is  an  indefimte  word 
in  a  contract ;  but  in  a  reservation  of  the  exclusive  right 
of  sporting,  all  things  generally  sported  after  are  included, 
{Jeffries  v.  Evans,  34  L.  J.,  C.  P.  261.) 

Under  a  demise  or  reservation  of  the  exclusive  right  of 
sporting  over  land,  the  person  exercising  the  right  must 
not  trample  crops  at  an  unusual  or  unreasonaole  time 
{Hilton  V.  Green,  2  P.  &  F.  821),  nor  turn  on  game  bred 
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elsewhere  to  the  injury  of  the  crops  {Birkbeck  v.  Pageij 
31  Beav.  403),  nor  overstock  his  land  with  game  bred 
elsewhere  to  the  injury  of  his  neighbours.  {Farrer  v. 
Nehon,  15  Q.  B.  D.  258 ;  54  L.  J.,  Q.  B.  385.) 

Where  a  lease  was  granted  of  sporting  rights  over  lands 
let  to  another  person,  and  contained  a  covenant  by  the 
lessee  to  keep  down  the  rabbits  so  that  no  appreciable 
damage  should  be  done  to  the  crops,  it  was  held,  in  an 
action  by  the  landlord  for  breach  of  this  covenant,  that  as 
he  had  suffered  no  damage  himself,  and  was  under  no 
liability  to  compensate  the  tenant  of  the  lands  for  damage, 
he  was  only  entitled  to  nominal  damages,  though  he  might 
have  obtained  an  injunction.  ( West  v.  Houghton^  4  C.  P.  D. 
197  ;  27  W.  E.  678.) 

The  grant  or  reservation  of  the  right  of  sporting  does  and  are 
not  hinder  the  holder  of  the  land  from  destroying  furze  J^^^^^ 
and  underwood,  so  long  as  he  acts  in  reasonable  use  of  the  use  of  land, 
land  and  does  not  resort  to  expedients  for  driving  the 
game  away.     {Jeffryes  v.  Ecans^  34  L.  J.,  C.  P.  261 ;  19 
C.  B.,  N.  S.  246.)     He  is  entitled  to  cut  down  trees  in  the 
proper  course  of  management,  even  though  prejudicial  to 
the  shooting  {OearnsY,  Baker^  L.  R.,  10  Cn.  355;  44  L.  J., 
Gh.  334),  and  to  offer  the  property  for  ssde  in  lots  as 
building  premises  with  notice  of    the    sporting  rights. 
{Paitison  v.  Gilfard,  L.  R.,  18  Eq.  259 ;  43  L.  J.  Ch.  524.) 

As  no  one  is  entitled  to  enter  the  lands  of  another  Fox-hunting. 
without  his  leave  and  against  his  will,  a  person  who  is 
hunting  with  fox-hounds  for  the  purpose  of  sport  cannot 
justify  a  trespass  on  the  ground  that  he  is  in  fresh  pursuit 
of  a  fox.  {Paul  v.  SummerhayeSy  4  Q,.  B.  D.  9  ;  48  L.  J., 
M.  0.  33.)  Where  the  lease  contains  a  reservation  to  the 
landlord  of  the  right  of  hunting,  he  and  others  by  his 
authority  may  enter. 

The  statute  1  &  2  WiU.  4,  c.  32,  which  consolidated  Provifliona  of 
the  previous  statutes  a,s  to  game,  enacted  that  nothing  in  ^  *  ^  ^^-  **» 
that  Act  contained  should  authorize  any  person  holding 
any  land  to  kill  or  take,  or  permit  others  to  kill  or  take, 
the  game  upon  such  land  where  by  any  lease,  or  written, 
or  parol  demise,  or  contract,  a  right  of  entry  upon  such 
land  for  the  purpose  of  killing  or  taking  the  game,  has 
been,  or  hereafter  shall  be  reserved,  or  retained  by,  or  given 
to  any  lessor,  landlord,  or  other  person  whatsoever  (sect.  8). 
The  reservation  may  be  in  a  letting  not  under  seal  {antey 
p.  90). 
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Where  the  landlord  has  reserved  the  right  to  kill  the 
game,  he  may  authorize  others  to  sport  (sect.  11),  and  if 
the  tenant  either  kill  or  take  game  himself,  or  give  permis- 
sion to  any  other  person  to  do  so,  he  subjects  himself  to  a 
penalty  not  exceeding  2/.  for  the  sporting,  and  1/.  per 
head  for  the  game  killed  (sect.  12). 
The  Ground         The  damage  to  tenants  caused  by  hares  and  rabbits 
^ft^n^  ^^^'       ^^  heen  specially  provided  for  by  the  Ground  Qtune  Act, 
1880  (43  &  44  Vict.  c.  47).     It  defines  "  ground  game  " 
to  mean  hares  and  rabbits  (sect.  8),  and  by  section  1,  enacts 
Right  to  kill    that  "  every  occupier  of  land  shall  have,  as  incident  to  and 
ground  game   inseparable  from  his  occupation  of  the  land,  the  right  to 
fromo^u^      kill  and  take  ground  game  thereon,  concurrently  with  any 
pation.  other  person  who  may  be  entitled  to  kill  and  take  ground 

game  on  the  same  land :  provided  that  the  right  oonf erred 
on  the  occupier  by  this  section  shall  be  subject  to  the  fol- 
lowing limitations : —    - 

(1.)  The  occupier  shall  kill  and  take  ground  game  only 
by  himself,  or  by  persons  duly  authorized  by  him  in 
writing: 

(a)  The  occupier  himself  and  one  other  person  authorized 

in  writing  by  such  occupier  shall  be  the  only  persons 
entitled  under  this  Act  to  kill  ground  game  with 
fire-arms ; 

(b)  No  person  shall  be  authorized  by  the  occupier  to 

kill  or  take  ground  game,  except  members  of  his 
household  resident  on  the  land  in  his  occupation, 
persons  in  his  ordinary  service  on  such  land,  and 
any  one  other  person  bond  fide  employed  by  him 
for  reward  in  the  taking  and  destruction  of  groimd 
game; 

(c)  Every  person   so   authorized  by  the  occupier,  on 

demand  by  any  person  having  a  concurrent  right 
to  take  and  kill  the  gro\md  game  on  the  land,  or 
any  person  authorized  by  him  in  writing  to  make 
such  demand,  shall  produce  to  the  person  so  de- 
manding the  document  by  which  he  is  authorized, 
and  in  default  he  shall  not  be  deemed  to  be  an 
authorized  person. 
(2.)  A  person  shall  not  be  deemed  to  be  an  occupier  of 
land  for  the  purposes  of  this  Act  by  reason  of  his  having 
a  right  of  common  over  such  lands ;  or  by  reason  of  an 
occupation  for  the  purpose  of  grazing  or  pasturage  of 
sheep,  cattle,  or  horses,  for  not  more  than  nine  months. 
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(3.)  In  the  case  of  moorlands,  and  uninolosed  lands  (not 
being  arable  lands),  the  ocoupier  and  the  persons  authorized 
bj  him  shall  exercise  the  rights  conferred  by  this  section 
only  from  the  eleventh  day  of  December  in  one  year  until 
the  thirty-first  day  of  March  in  the  next  year,  both  in- 
dusive;  but  this  provision  shall  not  apply  to  detached 
portions  of  moorlands  or  uninclosed  lands  adjoining  arable 
lands,  virhere  such  detached  portions  of  moorlands  or  unin- 
closed lands  are  less  than  twenty-five  acres  in  extent. 

Sect.  2  enacts  that  where  the  occupier  of  land  is  entitled 
otherwise  than  in  pursuance  of  this  Act  to  kill  and  take 
ground  game  thereon,  if  he  shall  give  to  any  other  person 
a  title  to  kill  and  take  such  gro\md  game,  he  shall  never- 
theless retain  and  have,  as  incident  to  and  inseparable 
from  such  occupation,  ihe  same  right  to  kill  and  take 
ground  game  as  is  declared  by  section  one  of  this  Act. 
Bave  as  aforesaid,  but  subject  as  in  section  six  hereafter 
mentioned,  the  occupier  may  exercise  any  other  or  more 
extensiYe  right  which  he  may  possess  in  respect  of  groimd 
game  or  other  game,  in  the  same  manner  and  to  the  same 
extent  as  if  this  Act  had  not  passed. 

Sect.  3  enacts  that  "  every  agreement,  condition,  or  Any  attempt 
arrangement  which  purports  to  divest  or  alienate  the  right  *?  divest  the 
of  the  occupier  as  declared,  given,  and  reserved  to  him  by  "^  ^°*  ' 
this  Act,  or  which  gives  to  such  occupier  any  advantage  in 
consideration  of  his  forbearing  to  exercise  such  right,  or 
imposes  upon  him  any  disadvantage  in  consequence  of  his 
exercising  such  right,  shall  be  void."  This  section  is  not 
retrospective.  {Allhusen  v.  Brooking^  26  Ch.  D.  659 ;  5-J 
L.  J.,  Ch.  520.)  By  sect.  5,  "  where  at  the  date  of  the 
passing  of  this  Act"  (7th  September,  1880),  "the  right  to 
kill  and  take  gro\md  game  on  any  land  is  vested  (equitably 
or  legally,  Allhusen  v.  Brooking ,  supra) ,  by  lease,  contract 
of  tenancy,  or  other  contract  bond  fide  made  for  valuable 
consideration,  in  some  person  other  than  the  occupier,  the 
occupier  shall  not  be  entitled  \mtil  the  determination  of 
that  contract  to  kill  and  take  ground  game  on  such  land. 

"  For  the  purposes  of  this  Act,  a  tenancy  from  year  to 
year,  or  a  tenancy  at  will,  shall  be  deemed  to  determine 
at  the  time  when  such  tenancy  would  by  law  become  de- 
terminable if  notice  or  warning  to  determine  the  same 
were  fi^ven  at  the  date  of  the  passing  of  this  Act. 

"  Nothing  in  this  Act  shall  affect  any  special  right  of 
killing  or  taking  ground  game  to  which  any  person  other 
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than  the  landlord,  lessor,  or  occupier  may  have  become 
entitled  before  the  passing  of  this  Act,  by  virtue  of  any 
franchise,  charter,  or  Act  of  Parliament." 


Sect.  10. —  Working  Mines  and  Quarries. 

Tenant's  In  a  lease  of  an  unopened  mine  or  quarry  an  express 

right  to  open  power  should  be  riven  to  work  and  win  the  minerals.  A 
lease  of  land,  without  any  mention  of  mines,  entitles  the 
tenant  to  work  mines  open  at  the  time  of  the  lease,  but  not 
to  open  new  ones.  (Co.  Litt.  64  b ;  Saunders^  Case^  5  Co. 
Eep.  12 ;  Clegg  v.  Rowland^  L.  R.,  2  Eq.  160 ;  35  L.  J. 
396.) 

And,  if  there  be  open  mines,  a  lease  of  the  land  "  and 
the  mines  therein "  will  only  extend  to  the  open  mines. 
(Co.  Litt.  54  b ;  Astry  v.  Ballard,  2  Mod.  193.)  But,  if 
there  be  no  open  mine,  then  under  a  lease  of  the  land 
together  with  all  mines  therein,  the  lessee  may  diff  for 
mines  and  enjoy  the  benefit  thereof.     (Co.  Litt.  54  b.) 

A  lease  of  two  seams  of  coal  and  all  other  the  seams  of 
coal  under  the  D.  estate,  was  held  to  authorize  the  opening 
of  all  the  unworked  seams  {Spencer  v.  ScurTj  31  L.  J .,  Ch. 
808),  and  when  a  mine  or  quarry  is  once  open,  sinking  a 
new  pit  on  the  same  vein  or  breaking  ground  in  a  new 
place  on  the  same  rock  is  not  necessarily  opening  a  new 
mine  or  quarry.  {JElias  v.  Snoicdon  Slate  Quarries  Co.y  4 
App.  Ca.  454;  48  L.  J.,  Ch.  811.)  It  is  doubtful,  how- 
ever, whether  the  tenant  can  work  a  new  mine  through  or 
by  means  of  an  old  shaft.  {Ferrand  v.  Wilson y  15  L.  J., 
Ch.  41.) 

Mines  and  quarries  are  upon  the  same  footing.     {Elias 

V.  Snotcdan  Slate  Quarries  Co.y  supra.) 

Tenant's  There  is  no  implied  promise  on  the  part  of  a  lessee  of 

obligation  to    mines  to  work  them.     Whenever  it  is  intended  to  make 

wor  mines.     ^^    working    compulsory  proper    stipulations    must  be 

inserted  in  the  lease,  and  the  liability  of  the  lessee  will 

depend  entirely  upon   the    special  terms  of    the  lease. 

( Wheatley  v.  Westminister  Brymho  Coal  Co.y  L.  R.,  9  Eq. 

638,  554 ;  Abinger  v.  Askton,  L.  R.,  17  Eq.  370 ;   James 

V.  CochranCy  7  Ex.  170 ;  Lewis  v.  Fothergilly  L.  R.,  5  Ch. 

103.) 
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In  a  lease  of  unopened  mines  it  is  usual  to  bind  the  '^o  Bearcli  for. 
lessee  to  make  due  search  for  the  minerals,  and  it  is  a 
question  of  fact  for  a  jury  whether  he  has  done  so. 
(Ranaan  v.  Booihman^  13  East,  22.) 

A  covenant "  to  win"  any  particular  ore  is  satisfied  when  To  win. 
the  ore  is  put  in  a  state  in  which  continuous  working  can 

E)  forward  in   the  ordinary  way.     {Letvis  v.  Fothergill^ 
.  R.,  5  Ch.  106  n.,  HI ;  Rokehj  v.  Elliot,  9  Ch.  D.  685 ; 
13  ibid.  277 ;  47  L.  J.,  Ch.  764 ;  41)  ibid,  163.) 

The  covenant  to  work  is  one  which  varies  in  terms  To  work, 
according  to  the  locality  and  the  nature  of  the  ore. 

Where  a  tenant  agreed  to  work  a  coal  mine  so  long  as  As  long  as 
it  was  fwrly  workable,  and  there  were  coals  in  the  mine,  ^^^  work- 
but  of  such  a  description  that  it  would  not  pay  to  work 
them,  it  was  held  that  the  tenant  was  not  bound  to  work 
the  mine.  (Jones  v.  Shears,  7  C.  &  P.  346.)  In  Griffiths 
V.  Bigb^  (1  H.  &  N.  237),  however.  Pollock,  C.  B.,  ex- 
pressed  an  opinion  that  profit  was  not  the  test  of  whether 
coal  could  be  fairly  wrought,  and  that  fairly  wrought 
meant  that  which  could  be  fairly  and  properly  gotten 
according  to  mining  usage  without  extraordinary  difficulty 
or  expense.  This  view  was  disapproved  in  a  later  case. 
{Cartwright  v.  Farman,  7  B.  &  S.  243.) 

The  Courts  do  not  readily  construe  covenants  to  work  Working  at 
as  obliging  the  lessee  to  work  at  a  loss  {Abinger  v.  Ashton,  *  ^^®®' 
L.  li.,  17  Eq.  368 ;  22  W.  R.  582) ;  and  a  covenant  by  a 
lessee  of  a  brickfield  to  ^'get  the  demised  clay  to  the  fullest 
practicable  extent  consistent  with  the  means  of  sale  of 
bricks  and  tiles  to  be  made  therefrom,"  was  held  not  to 
bind  the  lessee  to  go  on  working  at  a  loss,  he  having  paid 
the  dead  rent.  {Newton  v.  Nock,  43  L.  T.  197).  But  an 
absolute  covenant  to  supply  a  given  quantity  of  coals  to 
the  lessor  must  be  complied  with  as  long  as  they  can  be 
got,  although  the  cost  of  getting  them  is  more  than  they 
are  worth.     {Carticright  v.  Forman,  7  B.  &  S.  243.) 

A  mining  lease  usually  contains  a  covenant  to  work  in  <*  Proper  and 
"  a  proper  and  workmanlike  manner,"  and  in  dealing  with  workmanlike 
any  particular  mode  of  working,  the  evidence  of  experts  is  "^*^'^®'^' 
admissible  to  show  whether  it  was  proper  in  the  particular 
case.    {Lewis  v.  Fothergill,  L.  E..,  5  Ch.  103.)    On  the  one 
hand,  it  is  not  necessarily  the  best  mode  of  working  in  the 
interest  of  the  lessor,  and  on  the  other,  it  does  not  allow 
the  lessee  to  get  out  of  the  earth  as  much  mineral  as  he  can, 
regardless  of  ordinary  and  workmanlike  proceedings.    {lb.) 
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If  there  is  no  proyision  in  the  lease  for  sinking  a  pit, 
working  by  instroke  may  be  a  proper  and  workmanlike 
manner.  {Ih.;  Jegon  v.  Vivian,  L.  E..,  6  Ch.  742;  40 
L.  J.,  Ch.  389.)  But  a  covenant  to  work  properly  does 
not  imply  a  covenant  to  work  continuously.  {Jegon  v. 
Vivian^  supra.) 

Where  the  subject  of  demise  was  not  the  mines,  but 
only  such  as  had  been  or  should  be  discovered  or  opened, 
and  the  tenant  covenanted  to  work  the  mines  in  a  proper 
and  workmanlike  manner,  it  was  held  that,  as  the  mines 
were  at  the  time  of  the  lease  unopened,  the  tenant  was  not 
liable  for  not  working  them.      {Quarrington  v.  Arthur y  10 
M.  &  W.  335.)     But  where  lessees  covenanted  to  sink  a 
shaft,  and  to  work  the  mine  to  a  certain  depth  in  a  proper 
and  workmanlike  (nanner,  and  did  nothing  because  no 
reasonable  application  of  skill  and  labour  would  enable 
them  to  work  the  mine,  the  covenant  was  held  to  be 
broken.      {Jervis  v.  TomkimoUy  1  H.  &  N.  195  ;  26  L.  J., 
Ex.  41.) 
Working  in         A  covenant  to  work  in  "  the  best  and  most  effectual 
the  best  mode,  manner,  to  the  best  advantage  and  according  to  the  usual 
practice  of  carrying  on  collieries  with  effect,"  is  satisfied 
by  adopting  the  usual  practice,  whether  the  best  possible 
mode  or  not.    {Abinger  v.  AshtoUy  L.  R.,  17  Eq.  358.)    A 
covenant  to  work  "  eflSciently  and  regularly,  according  to 
the  best  and  most  approved  mode,"  was  held  to  be  satisfied 
by  working  by  instroke,  though  sinking  pits  was  the  "best 
and  most  approved  mode"  of  working,  the  Court  con- 
sidering that  the  lease  did  not  contemplate  the  sinking  of 
pits.    {Wheatley  v.  Westminster  Brymbo  Coal  Co.y  L.  R.,  9 
Eq.  538 ;  39  L.  J.,  Ch.  175.) 
When  cove-         Prequently  the  object  of  the  covenant  to  work  is  to 
"^tisfi^T^'^    secure  the  payment  of  a  minimum  rent,  and  where  that  is 
TOiyment  of      ^^^  ^^^^^e,  the  lessee  has  the  alternative  of  working  so  as  to 
dead  rent.        produce  the  minimtmi  rent  or  of  paying  it  without  work- 
ing, but  he  must  pay  the  minimum  rent  in  any  event,  and 
notwithstandiug  the  ore  may  be  exhausted.     {Bute  v. 
Thompson,  13  M.  &  W.  487 ;  Jervis  v.  Tomkinson,  1  H.  & 
N.  195 ;  26  L.  J.,  Ex.  41.) 
Not  if  cove-         But  a  covenant  to  work  continuously  is  not  satisfied  by 

^il^H^n^T^    the  payment  of  the  dead  rent.    In  Wfieatley  v.  Westminster 
continuously,    ^^^^j^  ^^^^  ^^    ^    jj ^  g  jj^    ggg  .  39  L.  J.,  Ch.  175), 

Malins,  Y.-C,  expressed  an  opinion  that  it  is.  This  evi- 
dently was  not  the  view  of  Lord  Hatherley,  aboe  he 
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speaks  of  an  express  eoYenant  as  one  of  the  **  several  well- 
Imown  and  approved  methods  of  securing  continuous  work- 
ing where  it  is  intended."  {Jegon  v.  Vivian,  40  L.  J.,  Ch. 
389;  L.  K,  6  Ch.  742.)  And  the  opinion  of  Malins, 
Y.-C.,  was  dissented  from  by  Jessel,  M.  B.,  in  a  case 
in  wbach  a  lease  of  property  contained  a  covenant  to  work 
the  property  for  china  clay  "  in  the  most  proper  and  eflFec- 
tive  way,  and  with  a  reasonable  number  of  men  kept 
employed  on  the  works  at  all  reasonable  and  usual  working 
times,  and  so  that  the  china  clay  and  china  stone  to  be 
then  found  may  be  raised,  worked,  and  made  merchantable 
as  speedily  as  possible,"  and  which  (notwithstanding  the 
dead  rent  was  paid)  was  held  to  be  broken  when  the 
lessees  for  several  months  ceased  to  '^ raise"  the  china  clay, 
employing  all  their  men  in  washing  and  preparing  it. 
{Kinsman  v.  Jackson,  42  L.  T.  80,  568.) 

If  a  covenant  to  work  is  not  intended  to  serve  the  pur-  When  cove- 
pose  of  fixing  a  dead  rent,  but  simply  to  denote  the  manner  ^^^  *°  "^^rk 
in  which  the  property  is  to  be  used,  the  liability  to  perform  wi't^suWwt 
the  covenant  attaches  only  so  long  as  the  thing  demised  of  demise, 
exists.     Therefore,  where  a  lease  reserved  a  royalty  but  no 
minimum  rent,  and  contained  a  covenant  by  the  lessee  to 
dig  not  less  than  1,000  nor  more  than  2,000  tons  of  clay 
in  each  year,  it  was  held  that  the  covenant  was  only  ap- 
plicable so  long  as  there  was  clay  upon  the  land,  and  that 
the  lessee  was  not  liable  to  pay  the  royalty  on  the  1,000 
tons  when  the  clay  was  not  to  be  foimd.    {Clifford  v.  WattSy 
L.  R.,  5  C.  P.  577 ;  40  L.  J.,  C.  P.  36.) 

The  Court  will  not  grant  specific  performance  of  a  cove-  Specific 
nant  to  work  a  mine  or  quarry.    ( Wheatley  v.  Westminster  perfomianoe. 
Brymbo  Coal  Co.,  L.  R.,  9  Eq.  538 ;  Booth  v.  Pollard,  4 
T.  &  C.  Ex.  61 ;  Pollard  v.  Clayton,  1  K.  &  J.  462.) 

Nor  will  specific  performance  in  the  shape  of  an  injunc-  Injimction. 
tion  be  granted  to  restrain  the  working  of  a  mine,  except 
there  is  a  clear  breach  of  a  covenant  negative  in  form  or 
substance  {ante,  p.  179 ;  Abinger  v.  Ashton,  17  Eq.  370 ;  22 
W.  R.  582 ;  Newton  v.  Nock,  43  L.  T.  197) ;  or  the  act 
complained  of  is  likely  to  produce  irremediable  injury. 
{Anon.,  Amb.  209 ;  Lewis  v.  Fothergill,  L.  R.,  5  Ch.  103, 
110.) 

For  breach  of  covenants  to  work  mines  the  landlord  is  Measure  of 
usually  left  to  his  remedy  in  damages.    The  measure  of  damages, 
damages  would  seem  to  be  the  same  as  in  the  case  of  a 
covenant  to  build.    {ArUe^  p.  179.) 
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Sect.  11. — Wa^te. 

Waste  is  defined  as  a  spoil  or  destruction  in  houses, 
^^axdens,  trees,  or  other  ooiporeal  hereditaments,  to  the 
injury  of  him  that  hath  the  remainder  or  reversion  in  fee 
simple  or  fee  tail.    (2  Bl.  Com.  281.) 

It  can  only  be  committed  of  the  thing  demised,  and, 
therefore,  cutting  trees  excepted  from  the  demise  is  not 
waste  {Goodright  v.  Vivian^  8  East,  190),  but  it  is  trespass. 

Waste  is  either  voluntary  or  permissive.  Voluntary 
waste  consists  of  the  tenant  doing  something  which  he 
ought  not  to  do ;  permissive  waste  consists  of  his  omitting 
to  do  something  which  he  ought  to  do. 

At  common  law  there  was  a  right  of  action 'for  waste 
against  a  person  whose  estate  was  created  by  the  act  of  the 
law,  such  as  a  tenant  by  the  curtesy  or  in  dower,  but  none 
against  a  person  whose  estate  was  created  by  demise  or  con- 
tract, such  as  a  tenant  for  life  or  for  years.  ( Wbodhause  v. 
Walker,  5  Q.  B.  D.  404 ;  49  L.  J.,  Q.  B.  609  ;  2  Co.  Inst. 
300.) 

To  remedy  this,  the  Statute  of  Marlbrid^e  (52  Hen.  3, 

0.  23),  s.  2,  enacted  that  ^'  termors  during  their  term  shall 
not  make  waste  sale  nor  exile  of  house,  woods,  or  men,  nor 
of  anything  belonging  to  the  tenements  that  they  have  to 
ferm  without  special  licence  had  by  writing  of  covenant 
making  mention  that  they  may  do  it,  which  if  they  do  and 
thereof  be  convict,  they  shall  yield  full  damage  and  shall 
be  punished  by  amercement  grievously."  The  Statute  of 
Gloucester  (6  Edw.  1,  c.  5),  gave  as  a  more  stringent 
remedy  a  writ  of  waste  "  against  him  that  holdeth  by  law 
of  England  or  otherwise,  for  term  of  life  or  term  of  years," 
under  which  the  tenant  attainted  of  waste  was  liable  to 
forfeiture  of  the  thing  wasted  and  treble  damages.  The 
writ  of  waste  was  gradually  replaced  by  an  action  on  the 
case  founded  on  the  Statute  of  Westminster  2nd  (13  Edw. 

1,  c.  22),  and  ultimately,  the  action  with  its  relief  by 
forfeiture  and  treble  ds^ages  was  abolished  by  3  &  4 
Will.  4,  c.  27,  s.  36.  But  the  rights  and  liabilities  of  the 
parties  remained  as  before,  the  remedy  only  being  changed 
( Woodhome  v.  Walker^  supra),  and  the  damages  recover^le 
being  those  actually  sustained. 

The  term  "  fermors  "  comprehends  all  who  hold  by  lease 
for  life  or  lives  or  for  years,  by  deed  or  without  deed.  (2 
Co.  Inst.  145.)    A  tenant  from  year  to  year  or  for  half  a 
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year  is  also  within  the  statutes  as  a  tenant  having  a  term 
of  years.  (2  Co.  Inst.  302  ;  Co.  Litt.  54  b.)  A  tenant  at 
will  is  not  within  the  statutes,  but  if  he  commit  voluntary 
waste  he  determines  his  tenancy  and  becomes  liable  as  a 
trespasser.  (Co.  litt.  57  a ;  see  Burchell  v.  Hormby^  1 
Camp.  860 ;  Panton  v.  Isham^  3  Lev.  359.) 

The  terms  of  the  Statute  of  Marlbridge  are  "  make  Whether 
waste"  {firmarii  non /octant  msium)^  and  there  is  a  strange  ^^JJ^  j^. 
conflict  of  authority  as  to  whether  the  statute  makes  a  chides  per- 
tenant  liable  for  permissive  as  well  as  for  voluntary  waste.  misMve  waste. 
Coke  (2  Inst.  145)  was  of  opinion  that  it  does.  This  view 
is  supported  by  Yellowly  v.  Ootcer  (11  Ex.  274;  24  L.  J., 
Ex.  289) ;  Davies  v.  Datiea  (38  Ch.  D.  499 ;  57  L.  J.,  Ch. 
1093 ;  and  see  10  Mod.  282) ;  Harnett  v.  MaUland  (16  M. 
&  W.  267).  On  the  other  hand  there  are  equally  decided 
opinions  that  a  tenant  is  not  liable  for  permissive  waste. 
{Gibson  v.  Welh,  1  B.  &  P.,  N.  E.  291 ;  Heime  v.  Bembow, 
4  Taunt.  764  ;  Re  Carticrightj  Avis  v.  Netcman^  41  Ch.  D. 
532;  37  W.  K  613;  60  L.  T.  891.)  A  third  class  of 
cases  treats  the  matter  as  doubtful.  {Powys  v.  Blagrave, 
4t  Be  G.,  M.  &  G.  448 ;  Barnes  v.  Bowling,  44  L.  T.  809  ; 
Wbodhouse  v.  Walker,  5  Q.  B.  D.  404 ;  49  L.  J.,  a  B. 
609.)  To  hold  a  tenant  from  year  to  year  liable  for  per- 
missive waste  would  be  somewhat  in  conflict  with  the 
decisions  upon  his  limited  liability  to  repair.  {Tonnano  v. 
Young,  6  C.  &  P.  8 ;  ante,  p.  180.)  A  lessee  liable  for 
waste  is  liable  by  whomsoever  it  is  done,  for  he  had  the 
power  to  withstand  it.  {Oreene  v.  Cole,  2  Wms.  Saund. 
ro9  b  (n.).) 

Any  lasting  damage  to  the  freehold  or  inheritance,  or  Volontaiy 
anything  which  alters  the  nature  of  the  property,  so  as  to  ''^^s*®* 
render  the  evidence  of  ownership  more  difficult,  or  destroys 
or  weakens  the  proof  of  identity,  or  increases  the  burden 
upon  the  property,  is  in  strictness  voluntary  waste.     (See 
judgment  in  Phillipps  v.  Smith,  14  M.  &  W.  589 ;  Smyth 
V.  darter,  18  Beav.  78.)     Therefore,  if  a  lessee  pulls  down  in  respect  of 
a  house  demised  to  him,  or  removes  any  part  thereof,  as  ^'^d^fi^J 
the   windows,  doors,  wainscot,  or  other  fixtures,  which, 
though  affixed  by  himself,  are  not  at  law  removable,  or  if 
he  unroof  builcQngs,  or  alter  one  kind  of  building  into 
another,  as  a  com  mill  into  a  fulling  mill,  or  a  hall  into  a 
stable,  or  throw  two  rooms  into  one,  or  pull  down  a  build- 
ing and  rebuild  it  on  a  greater  or  less  scale  than  before, 
even  though  of  greater  value  {Cole  v.  Oreen,  1  Lev.  309), 
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or  build  a  new  house  where  none  was  before  (bat  see  Jonea 
V.  Chappell,  L.  R,  20  Eq.  639 ;  44  L.  J.,  Ch.  668),  or, 
haying  built  it,  suffers  it  to  decay,  in  each  of  these  cases 
he  is  guilty  of  waste.  (2  Roll.  Abr.  816 ;  Co.  Litt.  63  a ; 
2  Bl.  Com.  282.)  It  has  been  held  that  the  erection  of 
new  buildings  is  not  waste,  if  the  terms  of  the  lease  show 
that  such  erection  was  contemplated,  as  where  there  is  a 
covenant  to  keep  all  future  buildings  in  a  state  of  repair. 
{Jon^  V.  Chappell,  L.  R.,  20  Eq.  539 ;  44  L.  J.,  Ch.  658.) 
The  destruction  of,  or  damage  to,  the  demised  premises, 
is  not  waste  if  caused  by  using  the  property  in  a  reasonable 
and  proper  manner  having  regard  to  the  purposes  for  which 
it  was  let.  (Saner  v.  Bilton^  7  Ch.  D.  816 ;  47  L.  J.,  Ch. 
267 ;  Manchester  Bonded  Warehouse  Co.  v.  Carr^  6  C.  P.  D. 
507 ;  49  L.  J.,  C.  P.  809.) 

of  land ;  It  is  waste  to  sow  land  with  any  pernicious  crop.    {Pratt 

V.  Brett^  2  Madd.  62.)  So  to  dig  and  carry  away  the  soil 
{Whitham  v.  Kershaw,  16  Q,  B.  D.  613;  64  L.  T.  124), 
to  dig  day,  to  open  mines,  gravel  pits,  or  the  like,  or  to 
essentially  change  the  face  of  the  soil,  or  the  nature  of  its 
products,  as  by  converting  arable  land  into  pasture,  or 
pasture  to  arable,  turning  gardens  into  tillages,  sowing 
grain  in  hop  gardens,  or  the  like.  (Com.  Dig.  "  Waste," 
(D  4) ;  Simmons  v.  Norton^  7  Biug.  648.)  But  if  pasture 
be  converted  into  tillage  for  the  improvement  of  the  soil, 
it  is  not  waste ;  nor  is  it  if  the  lands  have  been  sometimes 
pasture  and  sometimes  tillage.  (2  Boll.  Abr.  815.)  Nor 
IS  it  wa,ste  to  dig  trenches  for  drawing  off  water  {Moyle  v. 
MoyUy  Owen,  67),  or  to  dig  in  mines  or  pits  or  work  in 
quarries  already  opened  {Eliojs  v.  Snowdon  Slate  QuatTtes 
Co.y  4  App.  Ca.  454 ;  48  L.  J.,  Ch.  811),  unless  old  and 
abandoned,  or  abandoned  for  the  benefit  of  the  estate 
{Bagot  V.  Bagot,  32  Beav.  509 ;  33  L.  J.,  Ch.  116),  nor  to 
open  new  mines  where  mines  are  expressly  named  in  the 
demise.  But  if  there  be  a  lease  of  land  and  mines,  and 
there  be  a  mine  open  and  another  not  open,  the  lessee  can- 
not work  or  open  the  unopened  mine.  {Clegg  v.  Rowland^ 
antey  p.  218.)  A  tenant  may  dig  for  gravel  or  clay  for 
the  reparation  of  the  house.     (Co.  Litt.  53  b.) 

of  trees ;  It  is  waste  in  a  tenant  to  cut  down  timber  trees,  or  such 

as  by  custom  are  6UX30unted  timber  trees  (Co.  Litt.  53  a),  or 
to  lop  them  so  as  to  cause  them  to  decay,  or  after  cutting 
imderwood  to  suffey  the  young  germins  to  decay,  or  to  cut 
trees  growing  for  the  shelter  of  the  house  {Bunn  v.  Bryan^ 
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It.  Eep.,  7  E^.  143;  21  W.  R  Dig.  119),  or  to  remove  ^ 

or  injure  a  qmckset  fence.    But  it  is  not  waste  to  oat  trees  j 

whiea  are  not  timber  either  by  the  general  law  or  by  I 

OQstom,  and  if  timber  trees  are  dead  they  may  be  out  down, 

and  so  may  the  imderwood.    Moreover,  a  tenant  (unless 

restrained  by  covenants  or  exceptionsy  which  is  usual)  may 

out  down  timber  for  necessary  botes,  as  house-bote,  hedge- 

bote,  &c.  (2  Bl.  Com.  281),  but  not  to  make  new  houses  or 

new  fences.     It  is  waste  in  the  tenant  to  cut  down  fruit 

trees ;  but  if  they  are  thrown  down  by  tempest,  he  may 

afterwards  root  them  up.     (2  Roll.  Abr.  817.)     So  it  has 

been  held  waste  for  an  outgoing  tenant  to  remove  a  border 

of  box  planted  by  him  {JSmpson  v.  Sodm,  4  B.  &  Ad.  655), 

or  to  plough  up  strawberry-beds  in  full  bearing  for  which 

he  had  paid  the  person  who  occupied  before  him.  ( Watherell 

V.  Hawelhy  1  Camp.  227.) 

Waste  may  be  done  in  respect  of  animals,  &c.,  by  taking  of  animalB. 
so  many  of  them  as  to  unstook  the  park,  warren,  dove-cote, 
fish-pond  or  pool  in  which  they  are  kept,  or  by  doing  any 
act  by  reason  of  which  the  stock  is  diminished.     (Co.  Litt. 
63b.) 

A  tenant  commits  permissive  waste  in  omitting  to  keep  Permiauve 
the  buildings  in  tenantable  repair,  as  by  suffering  the  'w^t^* 
house  to  be  imcovered,  whereby  the  timbers  decay,  or  per- 
mitting the  walls  to  decay  for  want  of  plastering  ( Vane  v. 
Barnardy  cited  in  Pyne  v.  i)<w,  1  T.  R.  55),  or  the  founda- 
tions to  be  sapped  by  leaving  a  moat  or  ditch  unsecured. 
Merely  suffering  the  house  to  remain  unroofed  (provided 
it  were  so  at  the  commencement  of  the  tenancy)  will  not 
be  waste  (Co.  litt.  53  a) ;  but  then  the  tenant  must  take 
the  oonsequences  of  any  other  part  thereby  becoming 
ruinous  or  decayed.  To  permit  walls  built  to  exclude 
water  to  remain  m  such  a  dilapidated  state  as  to  cause  the 
lands  to  be  overflowed  and  injured,  is  waste.  (Co.  litt. 
53  b.) 

It  is  not  waste,  either  voluntary  or  permissive,  to  leave  Non-<niltiva- 
land  uncultivated  {Hution  v.  Warren,  1  M.  &  W.  472,  per  ^^^^* 
Parke,  B.),  but  it  would  be  bad  husbandry. 

Waste  which  increases  the  value  of  the  property  is  called  Meliorating 
meliorating  waste.  ^  waste. 

The  landlord's  remedy  for  waste  is  either  by  action  for  Bemedies  for 
damages  or  for  an  injunction.     An  action  for  waste  will  waste, 
lie  notwithstanding  the  act  complained  of  is  a  breach  of 
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an  express  oovenant  in  the  lease.     {Einfyside  y.  Thornton^ 
2W.  B1.1111.) 
Injimotion.  An  injunction  will  be  granted  in  a  proper  case  against 

voluntary  waste.  {Kimpton  v.  Eve^  2  v.  &  B.  349; 
Hindley  v.  Emery,  L.  E.,  1  Eq.  52 ;  35  L.  J.,  Ch.  G.) 
But  unless  there  is  a  negative  covenant  not  to  do  the  act 
complained  of,  the  Courts  will  not  grant  an  injunction 
against  meliorating  waste,  but  leave  the  reversioner  to  his 
claim  for  damages.  {Doherty  v.  Alltnan,  26  W.  B..  513 ; 
3  App.  Gas.  70y ;  Mem  v.  Cobley,  [1892]  2  Ch.  253;  61 
L.  J.,  Ch.  449.  The  dictum  to  the  contrary  in  Smyth  v. 
Carter,  18  Beav.  78,  is  not  law.)  Neither  will  an  injunc- 
tion be  granted  against  permissive  waste.  {Powya  v. 
Blagrave,  4  De  G.  M.  &  G.  448 ;  24  L.  J.,  Ch.  142.) 
At  wbose  suit  Although  waste  is  injury  to  the  inheritance,  an  action 
action  wiU  lie.  ^^  jj^  ^^  j^^  g^j  ^f  ^^  person  entitled  to  the  immediate 

estate  in  remainder,  notwithstanding  it  may  be  for  life  or 
years  only  (2  Wms.  Saund.  252) ;  but  the  things  severed, 
whether  mateiisds  of  a  house,  timber,  or  the  produce  of  a 
mine,  become  the  property  of  the  owner  of  the  first  estate 
of  inheritance  in  esse,  {Bowleses  case,  Tu.  L.  C.  B.  P.  111.) 
Agunfit  The  action  will  lie  against  the  person  committing  the 

vhom.  waste,  whether  it  be  the  original  tenant  or  his  assign.     An 

action  may  be  brought  against  the  executor  of  a  tenant,  for 
waste  committed  by  his  testator  within  six  calendar  months 
before  his  death.     (3  &  4  Wm.  4,  c.  42,  s.  2.) 
Measure  of  In  an  action  of  waste  for  injury  to  the  reversion,  the 

damagee.  measure  of  damages  is  ^e  diminished  value  of  the  rever- 
sion, not  the  cost  of  restoring  the  premises  to  their  previous 
condition.  ( Whitham  v.  Kershaw,  16  Q.  B.  D.  613 ;  34 
W.  E.  340 ;  54  L.  T.  124.)  When  the  action  is  brought 
by  a  person  having  only  an  estate  for  life  or  other  limited 
interest,  his  right  to  recover  damages  is  confined  to  his 
limited  interest.  A  covenant  not  to  commit  waste  to  a 
given  amount,  means  waste  producing  injury  to  the  rever- 
sion to  that  amount.     {Doe  v.  Bond,  5  B.  &  C.  855.) 

Vkt'c.  61.  oommits  or  permits  waste  claims  compensation  under  that 
Act,  the  landlord  is  entitled  to  obtain  by  counterclaim 
compensation  for  waste  committed  or  permitted  not  more 
than  four  years  before  the  determination  of  the  tenancy. 
(See  post.  Chap.  IX.,  Sect.  4.) 
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Sect.  12. — Restrictions  on  Purposes  of  User  of  Premises. 

Unless  restrained  by  the  terms  of  his  letting,  a  tenant  Restrictions 
has  the  right  to  use  the  demised  premises  for  whatever  ^^^^  J^o 
pnrposee  he  Ukes,  provided  they  are  not  illegal  {Gaslight  aSI^ent 
and  Coke  Co.  v.  Turner,  6  Bing.  N.  0.  666 ;  6  ib.  324),  or 
immoral  {Girardy  v.  Richardsony  1  Esp.  13),  and  do  not 
oreate  a  nuisance.    And  under  an  open  contract  for  a  lease 
of  property  described  as  ^'  business  "  premises,  the  tenant 
is  entitled  to  a  lease  imder  which  he  can  carry  on  any 
business,  subject  only  to  the  restrictions  imposed  by  the 
general  law  of  the  land.     (See  Re  Davis  and  Cavey,  40 
Oh.  D.  601.) 

Of  course,  any  use  involving  structural  alteration  of  the 
premises  might  be  restrained  on  the  ground  of  waste,  pro- 
vided it  was  substantial  and  injurious.  (Doherty  v.  Allman, 
3App.  Gas.  709.) 

l4  after  it  comes  to  the  landlord's  knowledge  that  the  Landlord's 
premises  are  used  for  an  immoral  purpose,  he  permits  the  remedies 
tenant  to  remain  in  occupation,  under  circumstances  from  Z^^y^^ 
which  it  may  be  inferred  that  he  contemplated  receiving  for  illegal 
payment  out  of  the  proceeds  of  the  immorality,  he  cannot  P^^rpose. 
reooveor  for  rent,  or  in  respect  of  any  other  obligation  under 
the   lease.      {Jennings  v.   Throgmorton,  Ey.   &  M.  251 ; 
Smith  V.  WhUe,  L.  R.,  1  Eq.  626 ;  35  L.  J.,  Ch.  454.) 
Tet  he  cannot  forcibly  eject  the  tenant  {Feret  v.  Hill,  15 
C.  B.  207 ;  23  L.  J.,  0.  P.  185),  nor,  where  no  breach  of 
covenant  is  committed,  maintain  an  ejectment  on  the 

ound  of  the  purpose  for  which  the  premises  are  used. 

e  may  obtain  an  injunction  to  restrain  the  user  for  an 
illegal  purpose ;  and  where  he  has  merely  contracted  to  let 
he  may  refuse  possession  and  justify  his  breach  of  contract 
by  the  fact  that  the  tenant  intended  to  use  the  premises 
for  illegal  purposes.  {Cowan  v.  Milbotim,  L.  E.,  2  Ex. 
230 ;  36  L.  J.,  Ex.  124.) 

A  landlord,  however,  may  annex  whatever  conditions  he  Landlord's 
pleases  to  his  grant,   provided  they  be  not   illegal  or  power  to 
unreasonable.     {Roe  v.   Qalliers,  2  T.  B.  137.)      It  is  j^^^ions. 
customary,  therefore,  in  order  to  prevent  the  depreciation 
of  the  property  demised,  or  of  adjoining  property  of  the 
lessor,  or  otherwise  to  protect  the  interests  of  the  lessor,  to 
insert  negative  covenants  against  the  use  of  the  premises 
either  for  any  business  purposes  or  for  specified  businesses, 
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Bestrictive 
ooyenants — 

not  Yoid  aa 
perpetuities ; 


nm  with  the 
land. 


GoTenant  to 
oarzy  on  a 
specific  trade 
on  the  pre- 
mises. 


and  no  other 
trade; 


to  keep  open 
and  not  forfeit 
the  licence 
of  a  pnblio* 
house; 


or  affirmatiye  ooyenants  for  the  use  of  the  premises  for  a 
particular  trade. 

A  covenant  restrictive  of  the  user  of  premises  is  not 
affected  by  the  rule  against  perpetuities  (Land.  8c  8.  W. 
Rail.  Co.  V.  Qomm,  20  Ch.  D.  562 ;  51  L.  J.,  Ch.  530 ; 
Mackenzie  v.  Childef^a^  43  Ch.  D.  265),  and  is  not  void  as 
being  in  restraint  of  trade.  {Earl  of  Zetland  v.  JECislopy  7 
App.  Cas.  427.)  Such  a  covenant  runs  with  the  land. 
{Mayor  of  Congleton  v.  Pattisofiy  10  East,  136 ;  Fleetwood 
V.  Hull,  23  Q.  B.  D.  35 ;  68  L.  J.,  Q.  B.  341 ;  Wilkinson 
v.  Rogers,  2  De  G.,  J.  &  S.  62 ;  12  W.  E.  119,  284.) 

A  covenant  binding  the  lessee  to  carry  on  a  specific 
trade  on  the  premises  is  valid  {Wadham  v.  Postmaster^ 
General,  40  L.  J.,  Q.  B.  310 ;  L.  E.,  6  Q.  B.  644) ;  so  is 
a  covenant  to  keep  a  building  open  at  all  times  of  tne  year 
as  an  inn  or  a  shop  for  the  sale  of  a  particular  class  of 
goods.  But  a  covenant  not  to  carry  on  any  other  than  a 
certain  trade  on  the  premises  does  not  amount  to  an 
affirmative  covenant  to  carry  on  that  trade.  (See  Boe  v. 
Guest,  15  M.  &  W.  160.)  Neither  is  a  covenant  to  use 
for  a  given  purpose,  and  not  to.  convert  the  building  to  any 
other  use,  broken  by  mere  non  user.  {Doe  v.  Churchwardens 
ofRugeley,  6  Q.  B.  107 ;  13  L.  J.,  M.  C.  137.) 

A  covenant  to  use  the  premises  for  a  certain  trade  or 
business,  and  for  no  other  purpose,  is  not  broken  by  carry- 
ing on  other  business  of  practically  the  same  character  as 
that  specified.  Thus  a  covenant  to  use  premises  as  a  post 
office,  and  not  for  any  other  purpose,  was  held  not  to  be 
broken  by  the  post  office  officials  doing  business  of  the 
Inland  Kevenue  Office  in  receiving  excise  duties  and 
granting  excise  licences  imder  the  authority  of  the  Post- 
master-general,  the  issuing  of  such  licences  being  ejusdem 
gefieris  with  the  issuing  of  money  orders.  {Wadham  v. 
Postmaster-General,  L.  E.,  6  Q.  B.  644;  and  see  Grand 
Canal  Co.  v.  M^Namee,  29  L.  E.,  Ir.  131.)  But  a  cove- 
nant to  use  premises  only  for  a  shop  would  be  broken  by 
lusing  them  as  a  beer-shop  or  tavern.  {Coombs  v.  Cook, 
Cab.  &E.  75.) 

In  the  case  of  a  public-house,  where  it  is  of  importance 
to  bind  the  lessee  not  to  do  anything  whereby  the  renewal 
of  the  licence  may  be  imperilled,  it  is  prudent  to  insert  not 
only  a  covenant  to  use  and  keep  open  the  premises  as  a 

{)ublic-house,  but  also  to  provide  tor  a  forfeiture  if  the 
essee  "  shall  commit  any  offence  against  the  laws  for  the 
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time  being  affectiDg  innkeeperB."     {Wboler  v.  Knotty  1 

Ex.  D.  124,  265  ;  45  L.  J.,  Ex.  313, 884;  24  W.  E.  1004.) 

The  mere  fact  of  premises  being  taken  for  a  publio-house 

would  not  imply  a  covenant  to  use  the  premises  so  as  not 

to  produce  a  forfeiture  of  the  licence.     {Maw  y.  Hindmarshj 

28  L.  T.,  N.  S.  644.)    And  even  an  express  covenant  by 

the  lessee  of  a  publio-house  that  she  would  not  ^^  do,  omit, 

or  permit  or  suffer  to  be  done  any  act,  matter,  or  thing 

whatsoever  that  could  or  might  affeiot,  lessen  or  make  void 

either  or  any  of  the  licences  for  the  time  being  granted  to 

the  public-house,"  was  held  not  to  be  broken  by  a  conviction 

under  the  Licensing  Acts  which  was  not  indorsed  on  the 

licence.     (  Wooler  v.  Knott,  1  Ex.  D.  124,  265 ;  45  L.  J., 

Ex.  313,  884;  Fleeticood  v.  Hull,  23  Q.  B.  D.  35;  58  L.  J., 

Q.  B.  341.)     But  two  indorsed  convictions  were  held  to  be 

a  breach  of  a  covenant  not  to  do  any  act  whereby  the 

licence  can  be  forfeited  or  the  renewal  thereof  withheld 

(Earman  v.  Bees,  65  L.  T.  255 ;  60  L.  J.,  Q.  B.  628) ; 

and  an  unindorsed  conviction  is  a  breach  of  a  covenant 

that  the  lessee  will  not  commit  any  offence  against  the 

laws  for  the  time  being  affecting  innkeepers.     {JFooler  v. 

Knott,  supra ;  24  W.  K.  1004.) 

A  covenant  by  a  lessee  to  "  use  his  best  endeavours  "to  **  to  use  best 
bring  about  or  continue  a  certain  state  of  things  is  a  ©i^deavours.* 
covenant  to  do  everything  usual,  necessary,  or  proper  for 
insuring  the  success  of  the  endeavours.  {Simpson  v.  Clayton, 
4  Bing.  N.  C.  776.)  Thus,  a  covenant  by  a  lessee  to  use 
his  best  endeavours  to  keep  the  premises  open  as  a  public- 
house,  was  held  to  be  broken  by  the  Licence  being  forfeited 
on  account  of  the  disorderly  conduct  of  sub-tenants  and 
the  lessee's  neglect  to  do  any  act  to  get  the  licence  renewed 
and  the  house  opened  again.  {Linder  v.  Pryor,  8  C.  &  P. 
518.)  But  a  covenant  by  a  lessee  to  ^'use  his  best  en- 
deavours to  extend  the  custom  "  of  a  beer-house  does  not 
bind  him  to  live  on  the  premises  and  continually  conduct 
the  business  in  person.  {Moore  v.  Robinson,  48  L.  J., 
Q.  B.  156;  40L.  T.  99.) 

A  covenant  to  use  a  house  as  "  a  private  dwelling-house  Covenant  to 
only  "  is  broken  by  using  it  as  an  office  to  receive  orders  ^'^  ^™?*^ 
for  coal,  with  the  words  "  coal  office "  exhibited  in  front  dwelluSi^ 
{Wilkinson  v.  Rogers,  12  W.  E.  119,  284),  or  by  using  it  hoxueonly"; 
as  a  school  {Wickenden  v.  Webster,  25  L.  J.,  Q.  B.  264;  6 
E.  &  B.  387),  even  though  for  gratuitous  education  (ffer- 
man  v.  Chaptnan,  7  Ch.  D.  271 ;  47  L.  J.,  Ch.  260) ;  or  as 
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not  to  "con- 
vert"  into  a 
shop; 


not  to  permit 
a  sale  oj 
auction ; 


not  to  carry 
on  any  trade 
or  business. 


Keaning  of 
"trade  "and 
<<  business" 
in  restrictive 
covenants. 


a  charitable  institution  not  carried  on  for  gain  or  profit 
{Rolls  V.  Miller,  53  L.  J.,  Ch.  682 ;  27  Ch.  D.  71),  or  as 
an  "  art  studio  "  for  ladies  {Patman  v.  Harlandy  50  L.  J., 
Ch.  642 ;  17  Ch.  D.  353) ;  but  not  by  a  sale  by  auction  of 
furniture  belonging  to  the  house  {Reeves  v.  Cattelly  24 
W.  E.  485),  though  it  would  if  the  furniture  was  brought 
there  for  the  purpose  of  sale.  {lb.)  A  covenant  to  build 
^^  a  house  fit  for  a  private  family  and  no  other  "  was  held 
to  be  a  continuing  covenant,  and  hound  the  lessee  to  keep 
as  well  as  build  the  house  as  a  private  dwelling-house,  and 
was  broken  by  his  converting  it  into  a  public-house.  {Bray 
V.  Fogarty,  I.  E.,  4  Eq.  544.) 

If  there  is  a  covenant  to  use  the  premises  as  a  private 
residence  or  private  dwelling-house  only,  the  addition  of 
less  restrictive  words,  e.g.,  "and  not  for  any  purpose  of 
trade  "  will  not  qualify  the  generality  of  the  first  words. 
{German  v.  C/uipman,  supra ;  Wtckenden  v.  Webster y supra; 
Johnstone  v.  Hall,  2  K.  &  J.  414 ;  25  L.  J.,  Ch.  462.) 

Conversion  into  a  shop  within  the  meaning  of  a  restrictive 
covenant  may  be  effected  by  using  the  premises  for  the 
purpose  of  sale  without  any  structural  alteration.  (  JTtV- 
kimon  v.  Rogei's,  12  W.  E.  284.) 

A  covenant  not  to  permit  a  sale  by  auction  on  the 
premises  was  held  to  be  broken  where  the  lessee  gave  a  bill 
of  sale  with  a  power  therein  for  the  grantee  to  sell  by 
auction  on  the  premises,  and  the  grantee  exercised  the 
power.  {Toleman  v.  Portbury,  L.  E.,  7  Q,  B.  344;  41 
L.  J.,  Q.  B.  98.) 

The  object  of  restricting  the  use  of  the  premises  to  the 
purposes  of  a  private  residence  only,  may  be  attained  by  a 
covenant  against  permitting  to  be  carried  on  upon  the 
premises  any  trade  or  business.  {Rolls  v.  Miller,  27  Ch.  D. 
71 ;  53  L.  J.,  Ch.  682.)  The  words  "  trade  "  and  "  busi- 
ness," though  the  language  of  the  covenant  may  show  that 
they  were  intended  to  bear  the  same  meaning,  are  not 
synonymous.  Every  trade  is  a  business,  but  every  business 
is  not  a  trade :  to  answer  the  description  of  trade,  it  must  be 
conducted  by  buying  and  selling.  {Doe  v.  Bird,  2  A.  &  E. 
161.)  Business  means  almost  anytMng  which  is  an  occu- 
pation or  duty,  and  not  a  pleasure.  {Rolls  v.  Miller,  supra, 
per  Lindley,  L.  J.)  Thus,  keeping  a  school  {Doe  v.  Keeling, 
1  M.  &  S.  100;  Kemp  v.  Sober,  1  Sim.  N.  S.  517),  or  a 
private  lunatic  asylum  {Doe  v.  Bird,  supra),  or  a  charitable 
institution,  though  used  by  the  public  without  payment 
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(Bramwell  v.  Lacy,  10  Ch.  D.  691 ;  48  L.  J.,  Ch.  339 ; 
RoUs  V.  Milki^,  27  Oh.  D.  71 ;  32  W.  B.  806 ;  53  L.  J., 
Ch.  682),  is  a  business,  though  not  a  trade.  And  a  cove- 
nant not  to  use  premises  for  any  "  occupation  or  calling"  is 
broken,  though  the  occupation  is  earned  on  without  any 
view  to  gain  or  profit.  {Portman  v.  Home  Hospitula  Assa- 
eiation,  27  Ch.  D.  81,  n. ;  60  L.  T.  599,  n.)  A  covenant 
not  to  permit  any  outward  show*of  business  to  be  affixed, 
was  held  to  be  broken  by  a  wire  window-blind  inside  and 
a  brass  plate  outside  with  the  name  and  business  on  them. 
(Evans  v.  Davis,  27  W.  E.  285 ;  39  L.  T.  391 ;  10  Ch.  D. 
747 ;  48  L.  J.,  Ch.  223.) 

Instead  of  a  general  covenant  against  any  business  there  Coyenant 
is  frequently  a  covenant  against  particular  trades.     This  ^^^^^-^^^ 
only  prohibits  those  trades  actually  specified,  and  implies  °  ^' 

that  other  trades  may  be  carried  on.  ( Tod^Heatly  v.  Benham, 
40  Ch.  D.  83,  per  Eekewich,  J.)  Thus  a  stipulation  not 
to  convert  the  premises  into  a  school  does  not  imply  a 
restriction  against  any  other  business.  ( Van  v.  Corpe,  3 
My.  &K269.) 

The  rule  applicable  to  such  covenants  is,  that  words  Rnleof 
which  at  the  date  of  the  covenant  have  an  acquired  or  construction. 
technical  meaning  are  to  be  construed  according  to  their 
acquired  meaning  at  that  date,  but  words  which  have  not 
acquired  any  other,  are  to  be  construed  according  to  their 
ordinary  meaning,  unless  the  context  appears  to  show  that 
they  were  not  so  used.  {London  and  Suburban  Land  Co. 
V.  f^ld,  16  Ch.  D.  645 ;  50  L.  J.,  Ch.  549.)  An  extended 
meaning  may  be  given  to  a  restrictive  clause  by  statute. 
(See  1  WiU.  4,  c.  64,  s.  31 ;  23  Vict.  c.  27,  s.  44.) 

"Public-house,"  "ale-house,"  and  "beer-house"  have  a  "PubUo- 
technical  meaning,  but  "  beer-shop  "  has  not.  Thus,  while  «t|^.'^OTwe  •* 
a  covenant  not  to  use  premises  as  a  "  beer-shop  "  prohibits 
the  sale  of  beer  in  any  manner  whatever,  where  no  more 
restricted  meaning  could  be  assigned  to  it  at  the  date  of 
the  covenant  {Bishop  of  St,  Albans  v.  Battersby,  47  L.  J., 
Q.  B.  571 ;  3  Q.  B.  D.  359 ;  London  and  Suburban  Land 
Co.  V.  Field,  16  Ch.  D.  645 ;  50  L.  J.,  Ch.  549 ;  Nicoll  v. 
Penning,  19  Ch.  D.  258;  51  L.  J.,  Ch.  166),  a  covenant 
not  to  use  them  as  a  "beer-house"  is  not  broken  if  the  beer 
is  sold  to  be  consumed  off  the  premises.  {Holt  v.  Collt/er, 
16  Ch.  D.  718 ;  50  L.  J.,  Ch.  311 ;  London  and  North 
Western  Rail  Co.  v.  Garnett,  39  L.  J.,  Ch.  25 ;  L.  E.,  9 
Eq.  26.)     Nor  is  such  a  sale  a  breach  of  a  covenant  not  to 
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use  the  house  ^^as  a  public-house  for  the  sale  of  beer." 
{Teofie  V.  Coate%,  36  L.  J.,  Ch.  67 ;  L.  R,  2  Eq.  688.) 
jbut  a  oovenant  not  to  use  the  premises  as  a  public-house 
is  broken  by  use  as  a  beer-house.  (1  Will.  4,  o-  64, 
s.  31.) 

A  covenant  entered  into  in  1854  not  to  cany  on  the 
trade  or  calling  of  "  a  seller  by  retail  of  wine,  beer,  spirits, 
or  spirituous  liquors  " — which  in  the  then  state  of  the  law 
would  naturally  mean  the  case  of  a  gin  palace  bar,  or  the 
like — ^was  held  not  to  be  broken  bv  a  grocer  selling  wines 
and  spirits  across  the  counter,  as  that  would  not  have  been 
a  sellmg  by  retail  at  the  date  the  covenant  was  entered 
into,  the  power  to  so  sell  having  been  nven  by  a  statute 
passed  since  (Jone^  v.  Bone^  39  L.  J.,  Ch.  405 ;  L.  B.,  9 
Eq.  674 ;  and  see  Shoolbred  v.  8t  Pancras^  J  J.,  62  L.  T. 
287) ;  but  such  a  selling  would  be  a  breach  of  a  covenant 
not  to  permit  the  premises  to  be  used  for  the  sale  of 
spirituous  liquors.  {Fielden  v.  Slater ,  L.  E.,  7  Eq.  523 ; 
38  L.  J.,  Ch.  379.)  And  a  covenant  against  the  trade  of 
"  a  retailer  of  wines,  spirits,  or  beer  "  was  held  to  be  broken 
by  opening  a  refreshment  bar  annexed  to  a  theatre.  {Buckle 
V.  Fredericks,  44  Ch.  D.  244 ;  38  W.  B.  742 ;  62  L.  T. 
884.) 

A  covenant  not  to  carry  on  the  trade  of  a  common 
brewer  or  retailer  of  beer  is  not  broken  by  oanying  on  the 
business  of  a  retail  brewer.  (Simofis  v.  Farren,  1  Bing. 
N.  C.  126.) 

The  business  of  a  vintner  includes  selling  wine,  whether 
wholesale  or  retail.  ( Welh  v.  Attenboroughy  19  W.  B.  465 ; 
24  L.  T.,  N.  S.  312.) 

A  person  who  has  covenanted  not  to  use  a  building  for 
a  certain  puipose  will  not  be  restrained  from  erecting  a 
building  seemingly  adapted  only  for  such  purpose.  {Woraley 
V.  Sicann,  51  L.  J.,  Ch.  576.) 

It  is  not  necessary  to  constitute  a  breach,  that  the  tenant 
should  carry  on  eveiy  branch  of  a  prohibited  trade ;  it  is 
sufficient  if  he  partially  exercises  it ;  thus,  a  covenant  pro- 
hibiting the  trade  of  a  butcher  is  broken  by  seUing  raw 
meat,  though  not  slaughtered  on  the  premises.  {Doe  v. 
Spfy,  1  B.  &  Aid.  617 ;  Doe  v.  JElsam,  Moo.  &  M.  189.) 
But  a  man  does  not  necessarily  carry  on  a  particular  trade 
because  he  deals  in  articles  the  sale  of  whicn  is  common  to 
that  and  other  trades.  Thus,  it  was  held  no  breach  of  a 
covenant  not  to  carry  on  the  business  of  a  confectioner,  for 
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a  grocer  and  tea  dealer  to  sell  a  partioular  kind  of  sweet- 
meat in  which  a  oonf  eotioner  may  happen  to  deal.  {Lumley 
V.  Metropolitan  Rail.  Co.,  34  L.  T.,  N.  S.  774.) 

Nor  is  it  a  breach  of  a  covenant  against  canjing  on  the 
bnsinees  of  a  ladies'  outfitter,  or  a  ftmcy  draper  and  hosier, 
to  sell  some  of  the  things  commonly  sold  by  a  ladies'  out- 
fitter. {Stuart  Y.  Biphck,  43  Ch.  D.  343 ;  59  L.  J.,  Ch.  142.) 

But  a  prohibited  trade  is  none  the  less  a  breach  of  the  Breach  may 
covenant  because  it  is  carried  on  as  ancillary  to  another  ^  ^7  "*®'® 
business.     Thus,  a  refreshment  bar  in  a  theatre  was  held  boalne^ 
to  be  a  breach  of  a  covenant  against  the  trade  of  a  retailer 
of  wine,  spirits,  and  beer,  though  the  principal  business  of 
the  defendant  was  that  of  a  theatrical  manager.     {Buckle 
V.  Fredericks,  44  Ch.  D.  244.)     And  a  covenant  by  the 
defendants  not  to  use  premises  as  a  coffee  house  would  be 
broken  by  the  defendants,  in  addition  to  the  business  of 
grocers  carried  on  there,  selling  on  the  premises  to  their 
customers  light  refreshments  such  as  are  sold  at  coSeee 
houses.     {Fitz  v.  lies,  [1893]  1  Ch.  77.) 

The  meaning  of  a  covenant  not  to  cany  on  an  ''  offen-  «0£Fen8iye" 
sive "  or  "  noisome "  trade,  without  enumerating  any  in  trades, 
particular,  would  depend  in  a  great  measure  upon  the 
situation  of  the  premises,  and  those  words  would  not  com- 
prehend any  of  such  trades  as  were  carried  on  upon  the 
premises  at  the  time  of  granting  the  lease.  {Outteridge  v. 
Munyard,  7  C.  &  F.  129.)  The  trade  of  a  coachmaker  is 
not  an  "  offensive  "  one  {Bennett  v.  Sadler,  14  Ves.  526) ; 
and  it  is  doubtful  whether  a  mock  auction  can  be  so  con- 
sidered. {Moses  V.  Taylor,  11  W.  E.  81.)  A  covenant 
not  to  carry  on  any  "noisome  or  offensive"  trade  was  held 
not  to  be  broken  by  using  the  premises  for  depositing 
larffe  quantities  of  lucif er  matches ;  but  this  would  come 
wiuiin  the  term  "dangerous."  {Hickman  v.  Isaacs,  4  L.  T., 
N.  S.  286.) 

An  enumeration  of  a  number  of  trades  and  businesses,  General  words 
followed  by  general  words,  as  "  or  any  other  offensive  ^o^loji^K  a 
trade,"  would  usually  be  regarded  as  limiting  those  words  S^CTation. 
to  trades  ejtisdem  genens  with  the  ones  enumerated.     {Doe 
V.  Bird,  2  A.  &  E.  161.)    And  it  was  held  that  converting 
a  dwelling-house  into  a  public-house  was  no  breach  of  a 
covenant  not  to  carry  on  "  any  other  trade  or  business  that 
might  grow  or  lead  to  be  offensive  or  any  annoyance  or 
disturbance  to  any  of  the  lessor's  tenants  or  of  the  neigh- 
bourhood," various  other  trades  having  been  prohibited. 
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but  that  of  a  licensed  victualler  not  specified.     (Jones  v. 
Thorne,  1  B.  &  C.  715.) 
"NuiaanoeB."      In  Harrison  v.  Good  (L.  R,  11  Eq.  338 ;  40  L.  J.,  Ch. 
294),  Bacon,  V.-C,  held  that  the  word  ^'nuisance  "  in  a 
covenant  by  a  lessee  not  to  do  anything  which  should  be  a 
nuisance  to  the  lessor  or  his  tenants,  meant  only  that 
which  would  be  an  actionable  nuisance  without  the  cove- 
nant.    The  correctness  of  this  decision  has,  however,  been 
questioned.    .{Tod-Heatly  v.  Benham,  40  Ch.  D.  80;  58 
L.  J.,  Ch.  83 ;  Be  Davis  and  Cavey,  40  Ch.  D.  606 ;  58 
L.  J.,  Ch.  143.)     But  in  any  view,  the  establishment  of  a 
national  school  is  not  a  ^'nuisance"  {Harrison  v.  Good^ 
supra)  ;  neither  is  a  brewhouse  necessarily  a  nuisance, 
though  it  may  be  so  used  as  to  become  one.     {Gorton  v. 
Smarts  1  Sim.  &  S.  66.) 
*'  Annoyance       "  Annoyance  "  and  "grievance"  in  restrictive  covenants 
««i^^^^"       *^®  words  of  wider  import  than  "  nuisance,"  and  include 
anything  which  reasonably  troubles  the  mind  and  pleasure 
of  an  ordinary  sensible  person ;  and  the  establishment  of  a 
hospital  for  diseases  of  the  throat,  nose,  ear,  skin,  and 
other  diseases,  was  held,   on  account  of  the  feeling  of 
danger  arising  from  its  existence,  to  be  a  breach  of  a  cove- 
nant against  doing  any  act  which  might  "  be  or  grow  to 
the  annoyance^  nuisance,  grievance,  or  damage  of  the  lessor, 
&c."     {Tod'Heatly  v.  Benham,  supra.)      But  the  Courts 
would  not  interfere  in  the  case  of  a  trifling,  fanciful,  or 
temporary  annoyance.    {Everett  v.  Bemington,  67  L.  T.  80.) 
Covenants  not      Eestrictive  covenants    are  often  against  carrying  on 
^J^?*^.^^      particular  trades  without  the  licence  of  the  lessor.    In 
out  Ucence  of  8^®^  *  ^^^^e  permission  to  carry  on  one  trade  will  not  sanc- 
the  lessor.        tiou  the  carrying  on  of  any  other  forbidden  trade,  whether 
more   or  less  offensive  than  that  licensed.     {Macher  v. 
Foundling  Hospital,  1  V.  &  B.  188.) 
Distance,  how      Where  there  is  a  covenant  by  the  a^ignor  of  a  lease  of 
measured.        premises  used  for  a  particular  business,  that  he  will  not  be 
concerned  in  that  business  within  a  certain  distance  of  the 
assigned  premises,  the  distance  is  to  be  measured  in  a 
straight  Ime,  and  not  along  the  nearest  practicable  route. 
{Mouflct  V.  Cole,  L.  E.,  8  Ex.  32 ;  42  L.  J.,  Ex.  8.)     The 
same  rule  would  apply  to  the  measurement  of  distances 
generally  in  a  restrictive  covenant. 
Bemedies  for       The  lessor's  remedies  for  breach  of  a  restrictive  covenant 
br^oh  of        ig  either  by  action  for  damages,  by  re-entry  for  forfeiture, 

restnctiYe  i_     •    •        x'  o     ?    .f  ^  i 

coTenants.       or  by  mj  unction. 
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The  measure  of  damages  would  in  the  majority  of  cases  Measure  of 
be  the  amount  of  the  diminished  value  of  the  reversion  damages, 
from  the  breach  complained  of,  for  generally  the  object  of 
the  covenant  is  to  prevent  the  depreciation  of  the  letting 
value  of  the  tenement  in  the  future.  (See  Doe  v.  Spry^  1 
B.  &  Aid.  619 ;  Tod-Heatly  v.  Benham,  40  Ch.  D.  93.) 
In  some  cases,  the  prohibited  user  is  to  protect  the  trade 
of  adjoining  premises  {Bairet  v.  Blagvave^  5  Ves.  656),  and 
in  that  case  me  damages  would  be  the  actual  loss  sustained 
by  the  lessor. 

The  forfeiture  created  by  breach  of  the  covenant  may  be  Re-entiy ; 
waived  by  the  acceptance  of  subsequently  accruing  rent. 
This  is  so  where  the  breach  is  complete  at  once,  as  by  con- 
verting a  house  into  a  shop.  But  it  has  been  held  that  in 
the  case  of  a  covenant  not  to  use  premises  in  a  prohibited 
way,  there  is  a  continuing  breach  every  day  during  which 
the  premises  are  so  used,  and  that  the  lessor,  notwitnstand- 
ing  he  has  received  rent  with  knowledge  of  the  breach,  may 
maintain  ejectment  in  respect  of  continued  user  after  the 
receipt  of  rent.  (Doe  v.  Woodbridge,  9  B.  &  C.  376.)  The 
authority  of  this  case  has,  however,  been  shaken  by  the 
cases  of  Walrond  v.  Hawkins  (44  L.  J.,  C.  P.  116  ;  L.  R., 
10  C.  P.  342),  and  Griffin  v.  Tomkim  (42  L.  T.  359),  in 
the  latter  of  which  Cocibum,  C.  J.,  expressed  an  opinion 
that  in  the  case  of  a  covenant  of  this  description,  where  the 
lessor,  with  full  knowledge  of  the  breach,  waives  the  for- 
feiture by  acceptance  of  rent,  it  amounts  not  only  to  waiver 
of  the  past  breach,  but  to  a  licence  to  continue  the  breach 
in  future. 

The  reservation  of  an  additional  rent  as  well  as  a  proviso  right  to,  not 
for  re-entry  in  the  event  of  a  breach  of  a  restrictive  cove-  ^^^^J^ 
nant,  gives  the  lessee  the  option  to  re-enter  or  demand  the  rent. 
increased  rent.    ( Weston  v.  Metropolitan  Asylum  District ^ 
9  Q.  B.  D.  404 ;  61  L.  J.,  Q.  B.  399.) 

Belief  may  be  granted  against  the  forfeiture.    (44  &  45 
Yict.  c.  41,  s.  14 ;  Fleetwood  v.  Hull,  23  Q.  B.  D.  35.) 

The  principles  upon  which  the  Court  acts  in  granting  Injunction, 
an  injunction  to  restrain  breaches  of  covenant  have  already 
been  considered.     {Ante,  p.  178.)     As  to  an  interlocutory 
injunction,  see  Wilkinson  v.  Rogers  (12  W.  R.  284),  and 
Coles  V.  Sims  (5  De  G.,  M.  &  G.  1). 

The  rule  previously  noticed  {ante,  p.  207),  that  the  in-  notwithhtand- 
fringement  of  an  absolute    negative  covenant  may  be  i^g  penalty. 
restrained  by  injunction,  notwithstanding  the  reservation 
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of  a  penalty  for  breach,  applies  to  this  class  of  covenants. 
Thus,  where  a  lessee  covenanted  to  keep  a  tenement  as  a 
private  dwelling-house  only,  "  under  a  penalty  of  10/.  a 
year  additional  rent,"  it  was  held  that  the  additional  rent 
was  not  liquidated  damages,  and  that  the  lessor  was  entitled 
to  an  injunction  to  res^ain  the  conversion  into  a  public- 
house.     {Bray  v.  Fogarty,  I.  E.,  4  Eq.  544  (1870).) 

A  lessor  may  lose  his  right  to  an  injunction  by  his  con- 
duct or  omissions,  from  which  acquiescence  can  be  inferred. 
{Say era  v.  Collyer,  54  L.  J.,  Ch.  1 ;  28  Ch.  D.  103  ;  Wilt- 
shire  v.  Cosslett,  5  Times  L.  E.  410) ;  but  mere  delay  is 
not  acquiescence,  and  the  right  is  not  lost  by  merely  lying 
by  and  witnessing  the  act  for  some  time,  unless  there  is  an 
implied  assent  or  the  lessor  continues  inactive  so  long  as  to 
bring  the  case  within  the  Statute  of  limitations.  ( WiUmott 
V.  Barber,  49  L.  J.,  Ch.  792 ;  15  Ch.  D.  96 ;  FulltcoodY.  Full- 
wood,  9  Ch.  D.  176 ;  47  L.  J.,  Ch.  459  ;  Duke  of  Northum- 
berland V.  Botcman,  56  L.  T.  773 ;  London,  Chatham,  and 
Dover  Bail.  Co.  v.  Bull,  47  L.  T.  413.)  But  if  the  lessor 
permit  the  tenant  to  expend  money  in  alteration,  there 
would  be  evidence  of  his  assent  to  the  alteration  {ib.) ;  and 
receipt  of  rent  for  twenty  years,  with  knowledge  of  the 
breach  and  no  objection  taken,  would  raise  apresumption 
of  a  licence  under  seal.     {Gibson  v.  Doeg,  2  H.  &  N.  615  ; 

27  L.  J.,  Ex.  37;  Bridges  v.  Longman^  24  Beav.  27.) 
After  acquiescence  for  five  years  a  mandatory  injunction  to 
remove  buildings  erected  in  contravention  of  a  restrictive 
covenant  will  be  refused.     {Qaskiny.  Balls,  13  Ch.  D.  324; 

28  W.  E.  552.)  Mere  acquiescence  in  trifling  breaches 
will  not  affect  the  right  to  prevent  more  extensive  ones. 
{Richards  v.  Revitt,  7  Ch.  D.  224 ;  47  L.  J.,  Ch.  472.) 
Where  a  lessor  lets  a  number  of  properties  adjoining  or 
forming  parts  of  one  estate,  under  similar  restrictive  cove- 
nants, designed  for  the  benefit  of  all  the  tenants,  and  after- 
wards waives  or  relaxes  one  or  more  of  those  covenants  in 
favour  of  some  of  the  tenants,  he  and  those  otherwise  en- 
titled to  enforce  the  covenants  may  lose  the  right  to  restrain 
breaches  of  the  same  covenants  by  other  tenants  {Roper  v. 
Williams,  T.  &  E.  18 ;  Duke  ofBedford^r.  Trustees  of  British 
Museum,  2  My.  &  K.  552  ;  Peek  v.  Matthews,  L.  E.,  3  Eq. 
515  ;  Kelsey  v.  Dodd,  52  L.  J.,  Ch.  34 ;  and  see  Mitchells. 
Steward,  L.  E.,  1  Eq.  541 ;  35  L.  J.,  Ch.  393) ;  but  only 
where  the  whole  character  of  the  estate  is  so  changed  by 
the  waiver  that  the  object  of  the  covenant  is  substantially 
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at  an  end.  (Oerman  v.  Chapman,  7  Oh.  D.  271 ;  47  L.  J., 
Ch.  253yper  James,  L.  J. ;  Mayor  of  Plymouth  v.  Martiuy 
78  L.  T.  Jour.  6 ;  Kilbei/  v.  Haviland,  19  W.  B.  698.) 

A  plaintiff  does  not  lose  his  right  to  enforce  one  restrio- 
tive  covenant  because  he  has  himself  broken  another  restric- 
tive covenant  part  of  the  same  scheme.  {Western  v. 
McDetTnott,  L.  K.,  2  Ch.  72 ;  36  L.  J.  Ch.  76 ;  Jackson  v. 
Winni/rith,  47  L.  T.  243 ;  Chitti/  v.  Bray,  48  L.  T.  860.) 

If  a  covenant  is,  not  to  do  an  act  without  the  consent  Release  of 
of  the  lessor,  the  latter  may  release  the  covenant ;  but  if  restriotive 
the  covenant  is  absolute  the  lessor  cannot  release  it  to  the 
prejudice  of  other  lessees  who,  under  the  rules  hereinafter 
stated,  have  acquired  the  right  to  enforce  it. 

Restrictive  covenants  may  be  enforced  (a)  by  the  lessor;  Who  may 
(b)  by  the  person  in  whom  the  lessor's  reversion  may  ^^^^^^ 
become  vested ;  (c)  by  a  second  lessee  to  whom  the  lessor  oovenants : 
has  assigned  the  benefit  of  the  covenant  {Lord  Mannei^s  v. 
Johnson,  1  Ch.  D.  673;  46  L.  J.,  Ch.  404;  Clegg  v.  Hands. 
44  Ch.  D.  503 ;  and  see  Master  v.  Hansard,  4  Ch.  D.  718 ; 
46  L.  J.,  Ch.  505) ;  (d)  by  a  second  lessee  with  whom,  as 
well  as  with  the  lessor,  the  lessee  has  covenanted  (see 
Buckle  V.  Fredericks,  44  Ch.  D.  244) ;  and  (e)  by  a  second 
lessee  where  the  land  which  he  has  acquired  is  one  of 
several  plots  laid  out  according  to  a  building  scheme,  and 
the  Court  is  satisfied  that  the  oovenants  were  intended  and 
understood  to  be  not  merely  for  the  protection  of  the 
lessor's  interests,  but  for  the  common  advantage  of  the  several 
lessees.  CRenals  v.  Cowlishaw,  9  Ch.  D.  125;  11  Ch.  D. 
866 ;  48  L..  J.,  Ch.  33,  830 ;  Nicoll  v.  Penning,  51  L.  J., 
Ch.  166;  19  Ch.  D.  258;  Nottingham  Patent  Brick  and 
Tile  Co.  V.  Butler,  64  L.  J.,  Q.  B.  545 ;  55  L.  J.,  Q.  B. 
280 ;  16  Q.  B.  D.  261,  269 ;  16  Q.  B.  D.  778 ;  Collim  v. 
Castle,  36  Ch.  D.  243 ;  57  L.  J.,  Ch.  76 ;  Spicer  v.  Martin, 
14  App.  Cas.  12;  68  L.  J.,  Ch.  309;  Mackenzie  v. 
Childers,  43  Ch.  D.  265 ;  Re  Birmingham,  8fc.  Land  Co. 
and  Allday,  [1893]  1  Ch.  342 ;  67  L.  T.  850.)  And  it  is 
a  question  of  fact  in  each  case  whether  the  covenants  were 
merely  for  the  protection  of  the  lessor,  or  were  meant  for 
the  common  advantage  of  the  several  lessees.  {Sheppard 
V.  Oilmore,  57  L.  J.,  Ch.  6 ;  Everett  v.  Remington,  67 
L.  T.  80 ;  [1892]  3  Ch.  148.)  The  mere  fact  of  exhibiting 
to  the  lessee  a  plan  of  the  estate,  showing  it  as  laid  out  in 
plots,  does  not  justify  the  assumption  of  a  building  scheme 
with  like  covenants  applicable  to  each  lot.     {Tw:ker  v. 
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ooyenantee 
who  has 
parted  with 
his  estate; 

ooyenantor 
who  has 
parted  with 
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occupier  with- 
out estate. 


Covenants  by 
landlord 
gpiving  tenant 
a  trade 
monopoly. 


Vowks,  41  W.  E.  156 ;  j;i893]  1  Ch.  196.)  And  a  lessee 
is  not  entitled  under  this  rule  to  enforce  restriotive  cove- 
nants of  the  existence  of  which  he  was  not  aware  at  the 
time  of  his  lease.  {Keates  y.  Lt/on^  L.  B.,  4  Ch.  218 ;  38 
L.  J.,  Ch.  367 ;  Master  v.  Hansard,  4  Ch.  D.  718 ;  46 
L.  J.,  Ch.  606.) 

The  lessee  may  enforce  restrictive  covenants  by  obtain- 
ing an  injunction  to  restrain  the  lessor  from  granting  a 
lease  of  another  plot  free  from  the  restriction.  {Mackenzie 
V.  ChilderSy  supra ;  Spicer  v.  Martin,  supra.) 

Upon  the  sub-division  of  a  plot  subject  to  restrictive 
covenants,  the  owner  of  one  part  of  the  plot  cannot  enforce 
the  covenants  against  the  owner  of  the  other  part.  {King 
V.  Dickeson,  40  Ch.  D.  696 ;  68  L.  J.,  Ch.  464.) 

A  lessor  who  has  parted  with  his  interest  in  the  property 
may  enforce  restrictive  covenants  where  he  has  made  him- 
self liable  to  other  lessees  in  case  the  covenant  should  be 
infringed.     {Spencer  v.  Bailey,  94  L.  T.  Jour.  608.) 

If  the  original  covenantor  has  parted  with  all  his  interest 
and  is  in  no  way  in  fault,  he  is  not  properly  made  a  defen- 
dant to  an  action  to  restrain  a  breach  of  a  restrictive 
covenant.     {Clements  v.  Welles,  L.  E.,  1  Eq.  200.) 

A  mere  occupier  without  any  estate  in  the  premises, 
with  notice  of  the  covenant,  is  liable  to  an  injunction  to 
restrain  him  from  using  the  moperty  in  a  forbidden  way. 
{ManderY.  Fabke,  [1891]  2  Ch.  664.) 

When  the  lessor  covenants  not  to  carry  on  or  allow  to 
be  carried  on  certain  trades  on  his  adjoining  land,  or  that 
a  lessee  shall  have  the  exclusive  right  to  exhibit  and  sell  a 
certain  class  of  ^oods  upon  the  lessor's  estate,  an  injimction 
will  lie  against  him  for  carrying  on  or  allowing  the  speci- 
fied trades,  or  permitting  tihe  exhibition  and  sale  of  such 
goods  by  other  tenants.  {Altman  v.  Royal  Aquarium 
Society,  3  Ch.  D.  228 ;  Jay  v.  Richardson,  31  L.  J.,  Ch. 
398 ;  30  Beav.  663.) 

A  personal  covenant  by  the  landlord,  not  in  terms 
extended  to  bind  his  assigns,  that  he  will  not  let  adjoining 
premises  for  carrying  on  a  specific  trade  intended  to  be 
carried  on  by  the  tenant,  does  not  bind  the  person  to 
whom  he  may  let  those  adjoining  premises  not  to  carry  on 
that  particular  trade;  nor  is  the  covenant  broken  if  the 
landlord  does  not  let  specifically  for  the  purpose  of  that 
particular  trade  {Kemp  v.  Bird,  46  L.  J .,  Ch.  828 ;  5 
Ch.  D.  974;  and  see  Master  v.  Hansard^  46  L.  J.,  Oh.  508; 
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4  Ch.  D.  718) ;  neither,  in  such  case,  is  a  oovenant  which 
only  binds  the  lessor  '*  not  to  consent "  to  a  trade  being 
carried  on.     (See  Stuart  v.  DiplocJcj  43  Ch.  D.  343.) 
In  addition  to  the  restrictions  as  to  the  user  of  the  RestrioHons 

f)remises  imposed  upon  the  tenant  by  the  terms  of  his  ^7  ^  *« 
ease,  there  is  the  further  legal  restriction,  imposed  by  law,  !SSghbours. 
to  BO  use  the  premises  as  not  to  cause  a  nuisance  to  his 
neighbours.     A  nuisance  is  defined  as  '^  an  inconvenience 
materially  interfering  with  the  ordinary  comfort  physically 
of  human  existence,  not  merely  according  to  elegant  or 
dainty  modes  and  habits  of  living,  but  according  to  plain, 
sober,  and  simple  notions  among  the  English  people." 
(Walter  v.  Selfe,  4  De  G.  &  Sm.  322 ;  20  L.  J.,  Ch.  433 ; 
Ball  V.  Ray,  L.  E.,  8  Ch.  467 ;  21  W.  E.  282 ;  Broder  v. 
Saillard,  2  Ch.  D.  692;  24  W.  E.  1011 ;  Eeather  v.  Par- 
don,  37  L.  T.,  N.  8.  393;  Bernhardt  v.  Meivtasti,  42  Ch.  D. 
685).     And  if  a  man  bring  on  his  premises  or  collect  or 
keep  there  that  which  in  a  natural  state  would  not  be 
there  (such  as  water  or  filth),  and  which  will  do  mischief 
to  his  neighbours  in  case  it  escape  on  to  their  land,  and  it 
does  in  fact  escape  without  any  default  of  the  neighbours, 
he  will  prifnd  facte  be  answerable  for  any  injury  done. 
{Rylands  v.  Fletcher,  L.  E.,  3  H.  L.  330 ;  37  L.  J.,  Ex. 
161 ;  Tenant  v.  Golding,  1  Salk.  21,  360 ;  Snow  v.  White- 
head, 53  L.  J.,  Ch.  885 ;  27  Ch.  D.  588.)     An  occupier  Artificial 
of  land  adjoining  a  meadow  where  cattle  are  pastured  who  ^ditLona  to 
grows  a  bree  likely  to  be  eaten  by  cattle,  must  keep  it     ^^  * 
within  his  own  boundaries,  otherwise  he  is  primd  facie 
liable  for  the  loss  of  cattle  poisoned  thereby.     {Crowhurst 
V.  Amersham  Burial  Board,  4  Ex.  D.  5 ;  48  L.  J.,  Ex. 
109.)   And  an  occupier  of  land  is  liable  to  his  neighbour  for 
injury  to  cattle  as  the  natural  result  of  the  character  of 
a  fence  erected.     {Firth  v.  Bowling  Ironworks  Co.,  3  C.  P. 
D.  254 ;  47  L.  J.,  C.  P.  358.)     If  a  man  overstock  his 
land  with  game  bred  elsewhere  he  will  be  Liable  to  his  Overstockmg 
neighbours  for  injury  the  latter  may  sustain  therefrom.  l*ndwith 
{Farrer  v.  Nelson,  54  L.  J.,  Q.  B.  385;  15  Q.  B.  D.  258.)  «^^- 
But  an  occupier  is  not  liable  for  the  natural  growth  of  the  Natural 
soil,  and  there  is  no  duty,  as  between  adjoining  occupiers,  ^J*^*™ 
to  cut  thistles  and  prevent  them  seeding.    {Giles  v.  Walker*,         ^* 
24  Q.  B.  D.  656 ;  38  W.  E.  782.) 

The  tenant  is  not  liable  for  damages  the  consequence  of  ^**  mq/or. 
vis  mqjor  {Box  v.  Juhh,  48  L.  J.,  Ex.  417 ;  41  L.  T.  97), 
or  the  inevitable  result  of  what  is  authorized  by  statute. 
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{Diicon  V.  Metropolitan  Board  of  WorkSy  60  L.  J.,  Q.  B. 
772 ;  71  Q.  B.  D.  418.) 


Sect.  13.—"  Tied  Houses:' 

Contract  to  A  landlord  may  impose  upon  his  tenant  the  obligation 

B^l^^th  *^  ^®*^  exclusively  witn  a  particular  person,  and  such  con- 
partioular  tracts  are  not  illegal  as  being  in  restraint  of  trade.  (Catt 
person,  y.  Tourle,  38  L.  J.,  Ch.  401,  666  ;  L.  E.,  4  Oh.  654.) 

Covenants  of  this  class,  though  occasionally  met  with  in 
leases  of  other  property  (see  Wight  v.  BickaonSy  I  Dow, 
141 ;  Vyvyan  v.  Arthur^  1  B.  &  C.  410),  are  more  common 
in  leases  of  in  leases  of  public-houses,  stipulating  that  the  landlord  or 
publio-houfles,  ^^  particular  brewer  shall  have  the  exclusive  right  to  supply 
all  beer,  &c.,  sold  on  the  premises.  The  Courts  take 
judicial  notice  of  the  difierence  between  a  public-house  let 
subject  to  this  kind  of  covenant,  which  is  called  a  brewer's 
or  "tied,"  and  a  "free'*  public-house.  {Catty.  Tourle^ 
supra.)  And  a  purchaser  of  a  "  free  public-house  "  is 
entitled  to  throw  up  the  contract  and  recover  his  deposit, 
if  the  property  turns  out  to  be  a  "  tied  "  house.  {Jones  v. 
Edney^  3  Camp.  286;  Hartley  v.  Pehally  Peake,  N.  P. 
131.) 

A  stipulation  giving  the  landlord  the  same  right  to  dis- 
train for  impaid  liquor  as  for  rent  in  arrear  would  be  void 
unless  complying  with  the  Bills  of  Sale  Acts.      {Pulbrook 
V.  Ashbyy  56  L.  J.,  Q.  B.  376;  Stevens  v.  Marston^  64 
L.  T.  274.) 
onl7  enforoe-        Covenants  of  the  description  we  are  now  considering  as 
able  if  lessor    to  beer,  &c.,  cannot  be  enforced  imless  the  brewer  supply 
^^P^P^  the  lessee  with  good  beer  {Holcombe  v.  Hemon^  2  Camp. 
^*      391 ;  Thornton  v.  Sherratt,  8  Taunt.  529;  Cooper  v.  Twibill, 
3  Camp.  286,  n.;  Luker  v.  Dennis,  7  Ch.  D.  227;  47  L.  J., 
Ch.  174),  and  beer  of  the  class  which  he  requires.    {Edwick 
V.  Hawkes,  18  Ch.  D.  199  ;  60  L.  J.,  Ch.  677.)     And  the 
quality  cannot  be  proved  by  showing  that  the  brewer 
supplied  good  beer  to  other  publicans  during  the  same 
period.     {Holcombe  v.  Heicson,  supra.) 

If  the  commodity  supplied  is  good,  but  not  sufficient  in 
quantity,  the  lessee  may  purchase  from  others,  but  only  to 
the  extent  of  the  deficiency.  (See  Wight  v.  Dicksons^  1  Dow, 
141.) 
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The  ooyenani  is  satiisfied  by  the  lessee  buying  as  an  Baying 
Tmdisdosed  principal  through  an  agent.    {Edmcky.Hawkes^  thronglian 
mpra^  ^^  *^^ ' 

The  better  opinion  seems  to  be  that  such  a  ooyenant  runs  Coyenant 
with  the  land  {Clegg  v.  Hands,  44  Ch.  D.  503 ;  62  L.  T.  V^"^^  \ 

502  ;  38  W.  E.  433),  though  the  point  has  been  the  sub- 
ject  of  conflicting  views.  {Keppell  v.  Bailey^  2  My.  &  K. 
517,  545 ;  Catt  v.  Tourk,  L.  R.,  4  Ch.  654.) 

It  is  a  nice  question  how  far  a  covenant  in  a  lease,  to  Whether 
trade  with  the  landlord  in  a  certain  business,  can  be  en-  ^e^bu^esa 
forced  after  the  business  and  the  reversion  in  the  demised  aod  reversion 
premises  have  been  assigned  to  different  persons,  or  the  united  in 
assigns  of  the  business  have  ceased  to  carry  it  on  at  the  ^°^®  person. 
place  where  it  was  carried  on  at  the  date  of  the  covenant. 
Ill  Vyvyan  v.  Arthur  (1  B.  &  C.  415),  the  lessee  covenanted 
to  grind  all  com  grown  on  the  demised  farm  at  the  lessor's 
mill,  and  an  action  having  been  brought  upon  the  covenant 
by  the  devisee  of  the  lessor,  the  Court  decided  that  the 
action  lay,  entirely  upon  the  ground  that  the  mill  and  the 
reversion  in  the  farm  continued  united  in  the  same  person. 
In  Doe  V.  Reid  (10  B.  &  C.  849),  the  lessee  of  a  public- 
house  covenanted  to  take  all  beer  from  the  lessors,  their 
assigns  or  successors,  in  their  late  or  present  trade  as 
brewers,  and  the  lessors  having  transferred  the  business 
and  the  reversion  of  the  public-house  to  other  brewers,  who 
removed  the  plant  of  the  business  to  a  distance  of  two  miles 
and  there  carried  on  the  business  of  brewers,  it  was  held 
that  the  covenant  was  at  an  end,  as  the  assignees,  by  re- 
moval, had  ceased  to  be  successors  of  the  business.  But  in 
Ciegg  v.  Hands  (44  Ch.  D.  503  ;  59  L.  J.,  Ch.  477),  where 
a  lease  of  a  public-house  contained  a  covenant  by  the  lessee 
not  to  sell  aJes,  &c.,  other  than  such  as  should  have  been 
bought  from  the  lessors  (who  were  brewers),  or  their  as- 
signs, *'  provided  they  or  he  shall  at  such  time  deal  in  or 
vend  such  liquors  as  aforesaid,  and  shall  be  willing  to 
supply  the  same  to  the  lessee  of  good  quality  and  at  fair 
current  market  prices,"  it  was  held  that  this  covenant 
enabled  the  assignee  of  the  reversion  of  the  public-house, 
to  whom  the  benefit  of  the  covenant  was  expressly  assigned, 
to  sue,  though  he  was  not  the  assignee  of  the  lessor's  brewery 
which  had  been  sold  to  another  person  who  ceased  to  use  it 
as  a  brewery. 

The  usual  remedy  relied  upon  is  an  injunction  to  restrain  Remedy— 
the  lessee  from  selling  beer,  &o.,  other  than  that  purchased  injiinotion. 

R.  R 
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from  the  plaintiff.     {Clegg  v.  Hands ^  supra  ;  Brandon  v. 
Bernhardt,  60  Sol.  J.  753  ;  Seton,  465.) 

Very  often  the  lease  contains  not  only  an  express  cove- 
nant that  the  lessee  will  not  purchase  beer  from  anyone 
else  than  the  lessor,  but  also  a  proviso  for  a  reduced  rent 
so  long  as  he  does  so  purchase  it.  This  does  not  entitle 
the  lessee  to  break  the  covenant  on  paying  the  higher  rent. 
{Sanburt/  v.  Cundy^  58  L.  T.  155,  ante,  p.  207.) 


Common  law 
right  of 
alienation. 


Restriotions 
on  alienation 
not  '*  usual." 


Alienation 
restrained  b^ 
express 
stipulation. 


Difference 
between 
coTenant  and 
condition. 


Sect.  14. — Restrictions  as  to  Occupation  and  Alienation. 

A  tenancy  at  sufferance  is  not  alienable  {ante,  p.  2),  and 
any  attempted  assignment  or  imderlease  by  a  tenant  at 
will  determines  his  tenancy  if  the  lessor  have  notice.  {Ant-e, 
pp.  3,  4.)  With  these  exceptions,  and  imless  expressly  re- 
strained by  the  terms  of  the  letting,  every  tenant,  including 
a  tenant  &om  year  to  year  {ante,  p.  4),  has,  as  incident  to 
his  estate,  the  right  to  assign  or  sub-let  the  premises. 

A  covenant  restraining  the  right  to  assign  or  underlet 
the  premises  is  not  a  '^  usual "  one  to  be  inserted  in  a  lease 
in  the  absence  of  express  stipulation  {Church  v.  Brotcn,  15 
Ves.  271,  ante,  p.  129),  not  even  in  the  lease  of  a  public- 
house.  {Re  Lander  and  Bagley^s  Contract,  [1892]  3  Ch. 
41;  67L.  T.  521.) 

The  primd  facie  right  to  assign  or  underlet  may  be  re- 
strained by  a  proviso,  condition,  or  covenant.  Such  a 
restraint  is  legaJ,  provided  it  does  not  infringe  the  rule 
against  perpetuities.  {Roe  v.  Qalliers,  2  T.  E.  140.)  The 
restraint  may  be  either  absolute  or  conditional  upon  the 
licence  of  the  landlord.  If  a  lease  to  a  man,  his  executors, 
administrators  and  assigns,  contain  an  absolute  proviso 
against  alienation,  it  is  repugnant  to  the  premises,  and 
will  be  rejected  (Shep.  Touch.  123,  n.),  though  it  would 
be  good  if  the  word  "  assigns  "  was  omitted,  or  if  the  re- 
streont  was  against  alienation  without  consent.  ( WeatheraU 
V.  Oeenng,  12  Ves.  511.) 

If  a  term  is  granted  subject  to  a  condition  against  assign- 
ment, an  assignment  by  the  lessee  will  be  void ;  but  if  the 
restraint  is  by  covenant  only,  the  lessee,  by  assigning, 
commits  a  breach  of  covenant,  but  the  assignment  itself  is 
not  void.  {Paul  v.  Nurse,  8  B.  &  C.  488,  per  Holroyd,  J.) 
And  while  a  clause  in  an  instrument  of  tenancy  whereby 
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it  was  ^^  stipulated  and  oonditioned  "  that  the  tenant  would 
not  assign  or  underlet  was  held  to  give  a  right  of  re-entry 
on  breach  {Doe  v.  Watty  8  B.  &  0.  308) ;  a  mere  breach  of 
an  agreement  not  to  assign  or  underlet  was  held  not  to 
give  such  a  right.  {Shaw  v.  Coffin,  14  C.  B.,  N.  S.  372 ; 
Cratcle^  v.  Price,  L.  E.,  10  Q.  B.  302  ;  33  L.  T.  203.) 

A  lease  to  a  man  for  a  term  of  years  if,  or  on  con-  Personal 
dition  that,  he  shall  so  long  continue  to  occupy  the  land  o«>iipatioJi  <>* 
personally,  is  unobjectionable  {Roe  v.  GalUers,  2  T.  R.  P™°^^^®' 
140)  ;  and  the  term  will  end  if  he  cease  to  live  there  from 
whatever  cause.    {Doe  v.  Clarke,  8  East,  185 ;  Doe  v.  Hawke, 

2  East,  481.) 

A  covenant  by  a  lessee  that  he  and  his  family  will  reside 
on  or  occupy  the  premises  during  the  continuance  of  the 
term  is  valid  {Pomonhy  v.  Adunis,  2  Bro.  P.  0.  431),  but  is 
not  "  usual.''     {Be  Lander  and  Bagleyh  Contract,  [1892] 

3  Ch.  41.)  A  stipulation  not  to  suffer  "  any  part  "  of  the 
premises  to  be  "  occupied  "  by  any  other  person,  was  held 
to  be  broken  by  the  tenant  permitting  persons,  according 
to  the  custom  of  the  country,  to  use  small  portions  of  the 
land  for  the  purpose  of  raising  a  crop  of  potatoes.  {Green^ 
slade  V.  Tapscott,  1  Cr.  M.  &  R.  55  ;  3  L.  J.,  Ex.  328.) 

A  covenant  to  reside  on  the  premises  runs  with  the  land 
and  is  binding  upon  assigns  though  not  named.  {Tatem 
V.  Chaplin,  2  H.  Bl.  133.) 

A  general  covenant  not  to  assign  or  otherwise  part  with  General  cove- 
the  possession  of  the  premises,  is  only  broken  by  a  volun-  ^*^*  agaiiwt 
taiy  act  of  the  lessee  vesting  the  term  in  another  {Doe  v.  ^  only^"^ 
Bevan,  3  M.  &  8.  357),  and  not  by  those  acts  of  assignment  broken  by 
which  pass  against  the  lessee  in  invitum  (Adams,  Eject.  ^J^^^^^ 
137),  as  where  the  term  vests  without  specific  bequest  in 
the  executors  or  administrators  of  the  tenant,  though,  if 
named  in  the  covenant,  they  could  not  assign  without 
consent.     {Roe  v.  Harrison,  2  T.  R.  425 ;  Lloyd  v.  Crispe, 

5  Taimt.  249.)  Neither  is  it  broken  by  the  bankruptcy  of 
the  tenant  {Doe  v.  Bevan,  3  M.  &  S.  353 ;  Weatherall  v. 
Geering,  12  Ves.  504)  by  which  it  vests  in  his  trustee ;  or 
by  a  subsequent  assignment  by  the  trustee  {Doe  v.  Bevan, 
supra ;  but  see  Dyke  v.  Taylor,  2  Qiff.  566) ;  nor  by  an 
execution,  unless  suffered  for  the  purpose  of  evading  the 
covenant  {Doe  v.  Carter,  8  T.  R.  57,  300 ;  Croft  v.  Lumley, 

6  H.  L.  0.  672) ;  or  a  compulsory  sale  to  a  railway  or 
other  company.     {Bailt/  v.  De  Crespigny,  L.  R.,  4  Q.  B. 
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180 ;  Slipper  v.  Tottenham,  8fc.  Rail  Co.,  36  L.  J.,  Ch.  841 ; 
L.  R.,  4  Ea.  112.) 

The  authorities  are  oonflioting  as  to  whether  the 
coyenant  is  broken  by  a  bequest  of  the  term ;  but  the 
balance  of  authority  seems  to  be  that  it  is  not.  {Fox  y. 
Swann,  Sty.  483 ;  Crusoe  y.  Bughy,  3  Wils.  234 ;  Doe  v. 
Sevan,  3  M.  &  8.  361 ;  2  Piatt.  258 ;  2  Williams  Exors. 
940,  n.)  If  howeyer  the  stipulation  is  against  disposing 
of  the  premises  by  will  or  otherwise,  it  is  broken  by  a 
bequest  to  the  executors,  although  in  that  character  only. 
(Parry  y.  Herbert,  4  Leon.  5.) 

Assignments  by  operation  of  law  may  be  restrained  by 
express  stipulations  containing  apt  words.  Therefore,  a 
stipulation  for  the  determination  of  the  lease  in  the  eyent 
of  the  tenant's  bankruptcy  {Church  y.  Broicn,  15  Ves.  268 ; 
Doe  y.  Bevan,  3  M.  &  8.  359 ;  Ux  parte  Oould,  re  Walker, 
13  Q.  B.  D.  454),  or  in  the  event  of  his  committing  an 
act  of  bankruptoy  {Eoe  y.  Galliers,  2  T.  E.  133),  or  of  the 
term  being  taken  in  execution  {Doe  y.  Carter,  8  T.  R.  61 ; 
Rex  y.  Topping,  M*C1.  &  T.  544)  is  yalid. 

Such  stipulations  apply  only  to  acts  committed  by  the 
person  who  is  tenant  for  the  time  being.  Thus,  a  lease 
contained  a  stipulation  against  assignment  without  consent, 
and  a  proviso  for  re-entiy  if  "  the  lessee,  his  executors,  ad- 
ministrators, or  assigns  should  become  bankrupt."  The 
lessee,  with  the  consent  of  the  lessor,  assigned  the  lease,  and 
became  bankrupt.  It  was  held  that  no  forfeiture  was 
incurred.  {Smith  y.  Gh^onow,  [1891]  2  Q.  B.  394 ;  60  L.  J., 
Q.  B.  776.) 

All  restraints  upon  alienation  are  looked  upon  with  dis- 
favour by  the  Courts,  which  will  not  construe  the  restraint 
to  go  beyond  the  express  stipulation.  {Church  v.  Broicn, 
15  Ves.  265 ;  Doe  v.  Carter,  8  T.  R.  61 ;  Doe  v.  Ingleby, 
15  M.  &  W.  465.)  Therefore,  in  construing  covenants, 
&c.,  of  this  class,  it  has  been  held  that  an  assignment 
means  a  complete  alienation  of  the  entire  legal  interest  of 
the  tenant  m  the  premises.  {Corporation  of  Bristol  v. 
Westcott,  12  Ch.  D.  461 ;  41  L.  T.  117.)  An  underlease 
for  part  of  the  term  is  not  an  assignment  {Crusoe  v.  Bugby, 
2  W.  Bl.  766),  but  it  the  tenant  part  with  the  whole  of  his 
term,  whether  absolutely  or  by  way  of  mortgage,  it  is  an 
assignment,  though  in  form  an  underlease.  {Beardman 
v.  Wilson,  L.  R.,  4  C.  P.  67 ;  38  L.  J.,  C.  P.  91.)  A 
oovenant    against    assignment    is    not    broken    by    an 
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advertisement  for  sale  of  the  term  {Gourlay  v.  Duke  of 
Somerset^  1  V.  &  B.  68),  or  by  an  agreement  for  an  assign- 
ment followed  by  possession,  but  without  a  formal  assign- 
ment {West  V.  Dobb,  L.  K,  5  Q.  B.  460 ;  39  L.  J.,  Q.  B. 
190 ;  Church  v.  Brotcn,  15  Ves.  265),  or  by  an  assignment, 
for  the  benefit  of  creditors,  which  is  set  aside  as  an  act  of 
bankruptcy  {Doe  v.  Powell,  5  B.  &  0.  308 ; — but  otherwise 
if  the  assignment  is  unimpeached,  Holland  y.  Cole,  1  H. 
&  0.  67 ;  31  L.  J.,  Ex.  481),  or  a  mere  equitable  mortgage 
by  deposit  not  accompanied  by  change  of  possession. 
{Bowser  v.  Colby,  1  Hare,  109 ;  Doe  v.  Laming,  Ey.  &  M. 
36 ;  Ex  parte  Drake,  1  M.  D.  &  De  G.  639.) 

A  covenant  not  to  underlease  is  broken  by  a  letting  from  "  Under- 
year  to  year.     {Timms  v.  Baker,  49  L.  T.  106.)     In  Doe  letting-" 
V.  Laming  (4  Camp.  73),  it  was  held  at  nisi  prius  that 
letting  lodgings  was  not  a  breach  of  a  covenant  not  to 
underlet  any  part  of  the  premises.     The  ruling  has  been 

Juestioned  {Greenslade  v.  Tapscott,  1  Or.  M.  &  E.  55 ;  3 
J.  J.,  Ex.  328),  and  is  in  conflict  with  a  decision  of  the 
previous  year  in  which  a  proviso  for  re-entry  in  case  the 
tenant  should  demise,  lease,  or  let  the  premises  or  any  part 
thereof  was  held  to  give  the  right  to  re-enter  where  the 
tenant  entered  into  a  partnership  arrangement  by  which 
the  incoming  partner  had  exclumve  possession  of  one  room. 
{Roe  V.  Sales,  1  M.  &  S.  297.)  A  covenant  not  to  use  the 
rooms  of  a  house  for  any  other  purpose  than  bed  or  sitting 
rooms  for  the  tenant  or  his  family  was  held  to  be  broken 
by  letting  to  a  lodger.  {Doe  v.  TFoodbridge,  9  B.  &  C. 
376.)  A  covenant  not  to  underlet  for  more  than  a  year  is 
not  broken  by  a  lease  for  a  year  to  commence  in  futuro, 
{Croft  V.  Lumley,  6  H.  L.  0.  672.) 

It  is  doubtful  whether  a  covenant  not  to  underlet  would 
be  broken  by  an  assignment,  but  a  covenant  not  to  *'  let, 
set,  or  demise  "  the  premises,  or  any  part  thereof,  for  all 
or  any  part  of  the  term,  prohibits  either  an  assignment  or 
an  underlease.  {Oreenaway  v.  Adams,  12  Ves.  395 ;  Roe  v. 
ifcrmow,  2  T.  E.  425.) 

To  prevent  a  tenant  evading  the  restriction  against  « Not  part 
alienation  by  putting  another  in  possession  without  either  with  |)088eB- 
an  assimment  or  an  underlease,  the  covenant  often  pro-  ^^^' 
hibits  the  tenant  from  parting  with  the  possession  of  the 
premises.     (See  West  v.  Dohh,  L.  E.,  5  Q.  B.  460;  39 
Lk,  J.,  Q.  B.  190.)     These  words,  however,  when  collocated 
with  words  signifying  assignment  only,  may  be  construed 
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as  parting  with  possession  for  the  whole  of  the  term. 
{Crusoe  v.  Bugbi/,  2  W.  Bl.  766;  Doe  v.  Laming y  Ry.  & 
M.  36.)     But  a  stipulation  not  to  assign  or  otherwise  part 
with  the  premises,  or  any  part  thereof,  for  the  whole  or 
any  part  of  the  term,  was  held  to  prohibit  an  underlease. 
{Doe  V.  Wordey^  1  Camp.  20.)     And,  generally,  where  a 
tenant  undertakes  not  to  do  or  permit  any  act  of  alienation, 
he  will  be  held  to  have  broken  his  undertaking  when  he 
does  any  act  the  legal  effect  of  which  is  that  alienation  is 
the  result.     {Davis  v.  Eytony  7  Bing.  154;  lie  Throck- 
mortotiy  JSx  parte  JSf/stan,  7  Ch.  D.  145 ;  47  L.  J.,  Bkcy.  62.) 
A  covenant  not  to  part  with  the  possession   of  the 
premises  is  not  broken  by  parting  with  tne  possession  of  a 
part  {Church  v.  Brotcn,  15  Yes.  265),  for  a  mere  temporary 
purpose,  as,  where  a  tenant  allowed  a  travelling  theatre  for 
a  small  weekly  payment  to  enter  upon  a  field  included  in 
the  demise.     {Mashiter  v.  Smith,  3  Times  L.  R.  673.) 

Where  a  lease  containing  a  covenant  not  to  assign  with- 
out consent  became  vested  by  assignment  in  joint  tenants, 
it  was  held  a  breach  of  the  covenant  for  one  of  the  joint 
tenants  to  assign  all  his  interest  to  the  other.  ( Varley  v. 
Coppard,  20  W.  R.  972 ;  L.  R.,  7  C.  P.  505.)  But  in 
Corporation  of  Bristol  v.  Westcott  (12  Ch.  D.  461;  41  L.  T. 
117),  there  was  a  lease  to  two  partners  of  business  premises, 
with  a  covenant  that  they  or  either  of  them  would  not 
assign  or  "  part  with  the  possession"  of  the  premises  to  any 
person  or  persons  without  the  consent  of  the  lessor.  The 
partnership  was  dissolved,  and  it  was  agreed  that  the  one 
partner  should  assign  to  the  other  ms  interest  in  the 
premises.  The  latter  was  let  into  sole  possession,  but  no 
assignment  was  executed,  and  it  was  held  no  breach  of  the 
covenant,  the  Court  reading  "  any  person  "  as  meaning 
any  other  person  than  the  two  named. 

The  common  restriction  is  against  alienation  without 
consent.  Where  a  consent  is  required  to  be  in  writing,  an 
oral  one  is  not  sufficient  {Roe  v.  Harrison,  2  T.  R.  425 ; 
Willmott  V.  Barber,  15  Ch.  D.  96 ;  28  W.  R.  911)  unless 
given  with  the  fraudulent  intention  of  inducing  the  lessee 
to  commit  a  forfeiture.  {Richardson  v.  Evans,  3  Madd.  218.) 
In  all  leases  containing  a  covenant,  condition,  or  agree- 
ment against  assigning,  underletting,  or  parting  with  the 
possession,  or  disposing  of  the  land  or  propwty  leased, 
without  licence  or  consent,  such  covenant,  condition  or 
agreement  shall,  unless  the  lease  contains  an  expressed 
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provision  to  the  contrary,  be  deemed  to  be  subject  to  a 
proviso  to  the  eflEect  that  no  fine  or  sum  of  money  in  the 
nature  of  a  fine  shall  be  payable  for  or  in  respect  of  such 
licence  or  consent ;  but  this  proviso  shall  not  preclude  the 
right  to  require  the  payment  of  a  reasonable  sum  in  respect 
of  any  legal  or  other  expenses  incurred  in  relation  to  such 
licence  or  consent.  (55  &  56  Vict.  c.  13,  s.  3.)  This 
prevents  a  practically  arbitrary  refusal  by  exacting  a 
money-payment.     (See  Hilton  v.  Tipper^  18  L.  T.  6'^6.) 

It  is  not  imusual  to  add  to  the  covenant  a  stipulation  '' Consent  not 
against  an  arbitrary  withholding  of  the  consent.     If  the  ^^^^^' 
covenant  stipulate  that  the  consent  shall  not  be  withheld  responaible 
when    the  proposed    assignment   or  underlease    is  to  a  person." 
respectable  or  responsible  person,  consent  is  unnecessary  in 
the  case  of  an  assignment  to  a  person  who  answers  that 
descripton  [Hyde  v.  Warden,  3  Ex.  D.  72 ;  47  L.  J.,  Ex. 
127),  and  need  not  be  asked  for.     (Bur/ord  v.  Unwin,  1 
Cab.  &  E.  494.)     Where  however  the  stipulation  is  that  *'  Not  to  be 
the  consent  shall  not  be  "  arbitrarily  "  or  •'  xmreasonably  "  ^^^^^i 
withheld,  the  lessee  must  apply  for  the  lessor's  consent,  or 
he  commits  a  forfeiture  {Barrow  v.  Isaacs,  [1891]  1  Q.  B. 
417;  :i9  W.  E.  338;  60  L.  J.,  Q.  B.  179);  but  if   the 
consent  is  withheld  unreasonably,  the  lessee  may  assign 
without  consent.     (Treloar  v.  Bigge,  L.  R.,  9  Ex.  151 ;  43 
L.  J.,  Ex.  95 ;  Sear  v.  House  Property  8f  Investment  Co., 
16  Ch.  B.  387 ;  50  L.  J.,  Ch.  77.)     As  to  what  is  an 
"  arbitrary "  or   "  unrejusonable  "  refusal,  see   Treloar  v. 
Bigge  {supra)  ;  Governors  of  Bridewell  Hospital  v.  Fawkner 
(93  L.  T.  Jour.  127) ;  Lehmann  v.  M" Arthur  (L.  R.,  3  Eq. 
746;  15  W.  R.  551) ;  Harrison  v.  Corporation  of  Barrow-in' 
Furness  (63  L.  T.  834;  39  W.  R.  250).  If  there  is  a  covenant 
that  the  consent  shall  not  be  withheld  except  on  reasonable  "Reasonable 
objection,  and  a  heavy  rent  is  reserved,  a  strong  ground  o^joo^on." 
for  refusal  must  be   shown.     {Sheppard  v.  Hong  Kong 
Banking  Corporation,  20  W.   R.   459.)     In  Hannson  v. 
Corporation  of  Barrow  {supra),  a  corporation  was  held  not 
to  be  a  "  person  "  of  responsibility  or  respectability.     The 
word  person  may  however  for  many  purposes  include  a 
corporation.     {Re  Jeffcock^s  Trusts,  51  L.  J.,  Ch.  507.) 

A  consent  to  an  assignment  is  binding  notwithstanding 
the  lessor  may  die  (Co.  Litt.  52  b)  or  part  with  his 
reversion  ( Walker  v.  Ballamie,  Cro.  Jac.  102)  before  the 
assignment  is  executed. 

Where  a  lease  to  A.  contains  a  covenant  not  to  assign  Consents  to 
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Who  to  pro- 
cure consent. 


alienation  by  or  underlet  without  oonsent,  and  A.  with  oonsent  agrees 
sub-leasee.  ^  underlet  part  of  the  property  to  B.,  upon  "  the  like 
provisions  and  conditions  as  are  contained  in  A.'s  lease, 
the  underlease  ought  to  be  framed  so  as  to  require  the 
consent  of  A.  only,  and  not  of  the  original  landlord  to  any 
assignment,  &c.  by  B.  ( Williamson  v.  Williamson^  L.  R., 
9  Ch.  729 ;  43  L.  J.,  Ch.  738) ;  but  it  may  be  so  framed 
as  to  make  the  consent  of  both  necessary.  {Haywood  v. 
Silber,  34  W.  E.  114;  30  Oh.  D.  404;  54  L.  T.  108.) 

It  is  the  duty  of  the  lessee  and  not  of  the  purchaser  or 
underlessee  to  procure  the  consent  [Lloyd  v.  Crispe^  5  Taunt. 
249 ;  Mason  v.  Corder^  7  Taunt.  9 ;  Hilton  v.  Tipper^  18 
L.  T.  626) ;  but  he  need  not  take  legal  proceedings  to 
obtain  the  consent  {Lehmann  v.  WArthuVy  L.  R.,  3  Ch. 
496;  37  L.  J.,  Ch.  625) ;  and  it  will  be  sufficient  if  the 
consent  is  obtained  before  the  time  fixed  for  completion. 
{Ellis  V.  Rogers,  29  Ch.  D.  661 ;  63  L.  T.  377.)  But  if 
not  then  obtained  the  assignee  may  cancel  the  agreement, 
which  will  not  then  be  binding  though  th&  consent  be 
subsequently  obtained.     {Forrar  v.  Nash,  35  Beav.  167.) 

If  me  intended  assignee  or  sub-lessee  enter  into  posses- 
sion and  no  oonsent  is  obtained,  he  may  leave  without 
giving  a  notice  to  quit  or  becoming  liable  for  rent  after  he 
has  left.  {Crouch  v.  Tregoning,  41  L.  J.,  Ex.  97;  L.  R., 
7  Ex.  88.)  But  a  person  who  comes  in  and  holds  under 
an  assignment  or  sub-lease — contravening  a  covenant  not 
to  assign  or  sub-let — is  nevertheless  bound  by  the  stipula- 
tions in  the  lease,  which  the  landlord  can  therefore  enforce 
against  him.  {Silcock  v.  Farmer,  46  L.  T.  404.) 
Licence  Any  licence  to  assign,  imderlet  or  do  any  act  which 

scheme  matter  "^^^^^^^  ^^^^  licence  would  create  a  forfeiture  or  give  a 
authorized,  right  to  re-enter  under  a  condition  or  power  in  the  lease, 
shall,  unless  otherwise  expressed,  extend  only  to  the  matter 
specifically  authorized  to  be  done,  leaving  intact  all  rights 
under  covenants  and  powers  of  forfeiture  and  re-entiy  in 
respect  of  any  subsequent  breach  of  covenant  or  condition, 
assignment,  underlease  or  other  matter  not  specifically 
authorized.  (22  &  23  Vict.  c.  35,  s.  1.)  And  a  licence 
given  to  one  of  several  lessees  to  assign  or  underlet  his 
share,  or  do  any  other  act  prohibited  to  be  done  without 
licence,  or  given  to  any  lessee  or  any  one  of  several  lessees 
to  assip  or  let  part  only,  or  do  such  prohibited  act  as 
aforesaid  in  respect  of  part  only  of  the  property,  shall  not 
destroy  the  right  of  re-entry  on  breach  of  covenant  or 
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condition  by  the  co-lessees  or  by  the  lessee  in  respect  (as 
the  case  may  be)  of  remaining  shares  or  property.  (Sect.  2 ; 
and  see  Dumpor's  Case^  1  Smith,  L.  0.  43,  9th  ed.) 

A  covenant  against  assignment  or  sub-letting  without  Goyenant 
consent  runs  wim  the  land.     ( Williams  v.  Uarky  L.  E.,  3  afirains* 
Q.  B.  739 ;  37  L.  J.,  Q.  B.  231.)  ^^^^ 

It  is  not  Bu&cieJit  primd  facie  evidence  of  an  assignment,  the  land, 
sub-letting,  or  parting  with  possession  that  a  stranger  is  Evidence  of 
found  in  possession  of  the  premises,  since  he  may  be  a  aMigM^ent. 
mere  trespasser.     {Doe  v.  Paym^  1  Stark.  86.) 

Where  there  is  a  covenant  not  to  assign,  and  a  proviso  Remedies, 
for  re-entry  on  breach  of  covenant,  the  lessor  may  sue  for 
damages  or  bring  an  action  for  ejectment.  An  injunction 
will  not  be  granted  against  an  assignment  without  licence 
unless  some  irreparable  injury  is  likely  to  result.  (Dyke  v. 
Taylor,  3  De  G.,  F.  &  J.  467.) 

The  measure  of  damages  for  breach  of  the  covenant,  is  Measure  of 
such  a  sum  as  will  put  the  plaintiff  in  the  same  position  as  ^*™»«e8. 
if  he  had  still  the  defendant's  liability,  instead  of  the 
liability  of  one  of  inferior  pecuniary  means,  for  past  and 
future  breaches.  {Williama  v.  JSarle,  L.  R.,  3  Q.  B.  739 ; 
16  W.  R.  1041.)  Other  damages  naturally  arising  from 
the  breach  may  be  recovered,  and  where  a  tenant  sub-let 
to  enable  the  sub-lessee  to  carry  on  a  dangerous  business 
and  the  premises  were  burnt  down  by  a  fire  arising  from 
such  business,  the  loss  caused  by  the  fire  was  held  recover- 
able as  damages.     (Leph  v.  Rogers^  [1893]  1  Q.  B.  31.) 

Re-entry  is  the  remedy  usuaUy  preferred,  on  account  of  Re-cmtry  for 
the  difficulty  of  proving  damages.  forfeiture. 

There  is  no  relief  against  a  forfeiture  caused  by  breach 
of  a  covenant  or  condition  against  assigning,  underletting, 
or  parting  with  the  possession  of  the  premises  leased. 
(Hill  V.  Barclay,  18  Ves.  63 ;  44  &  45  Vict.  c.  41,  s.  14, 
sub-s.  6  («.) ;  Barrow  v.  IsaacSy  [1891]  1  Q.  B.  417.) 
But  forfeiture  in  this  case,  as  upon  any  other  breach,  may 
be  waived.     {Infra,  Chap.  VIII.) 
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Sect.  15. — Insurance. 

A  lease  often  contains  a  covenant  on  the  part  of  the 
lessee  to  insure.  It  is  customary  to  name  the  office,  but  a 
covenant  ^'  to  insure  and  keep  insured  during  the  term  in 
some  sufficient  insurance  office,"  or  in  some  "  respectable  " 
office,  without  naming  the  office,  is  not  void  for  uncertainty. 
(Doe  V.  Shewin,  3  Camp.  134 ;  Doe  v.  Gladwin^  6  Q,,  B. 
953;  14  L.  J.,  Q.  B.  189.)  The  covenant  frequently 
requires  the  moneys  received  to  be  applied  in  reinstating 
the  premises.  As  to  the  rights  of  the  parties  to  have  the 
moneys  so  applied  in  the  absence  of  such  a  covenant,  see 
ante^  p.  191. 

When  the  amount  of  the  insurance  is  not  fixed,  it  is  ex- 
pressed as  the  full  value  {Doe  v.  Feck,  I  B.  &  Ad.  428),  or 
some  proportion  thereof.  {Doe  v.  Sheicin,  »upra,)  In  such 
a  case,  full  value  does  not  mean  the  saleable  value,  but  such 
a  sum  as  would  suffice  to  replace  the  buildings  with  others 
exactly  similar.     (5  Dav.  Conv.  152,  n.) 

The  covenant  should  make  it  imperative  on  the  lessee  to 
produce  the  policy  and  receipts  for  the  premiums  when 
called  upon,  otherwise  it  is  almost  impossible  for  the  lessor 
to  succeed  in  an  ejectment  for  non-insurance.  {Doe  v. 
Whitehead,  8  A.  &  E.  571.) 

A  covenant  to  insure  and  expend  aU  insurance  moneys 
received  in  rebuilding  or  reinstating  the  premises  runs 
vrith  the  land.  ( Vernon  v.  Smith,  5  B.  &  Aid.  9 ;  2  Piatt, 
226.) 

A  covenant  to  insure  does  not  bind  the  lessee  to  insure 
before  the  lease  is  executed,  and  an  insurance  within  a  very 
short  time  after  would  seem  to  be  a  compliance  with  the 
covenant  {per  Patteson,  J.,  Doe  v.  Ulphy  18  L.  J.,  Q.  B. 
106  ;  13  Q.  B.  204) ;  and  a  covenant  to  insure  in  an  office 
to  be  named  by  the  lessor  does  not  create  any  liability 
imtil  the  office  is  named  {Li/lie  v.  Legh,  3  De  G.  &  J.  204) ; 
but,  subject  to  this  qualification,  the  covenant  is  broken  by 
the  premises  being  left  uninsured  for  any  part,  however 
small,  of  the  term,  even  though  no  fire  occur,  and  proper 
insurances  be  afterwards  efiFected.  {Doe  v.  Sheieiuy  supra ; 
Penniall  v.  Harborne,  11  Q.  B.  368;  17  L.  J.,  Q.  B.  94; 
Wilson  V.  Wilson,  14  C.  B.  616 ;  23  L.  J.,  0.  P.  137.)  So 
if  the  covenant  be  to  insure  in  the  joint  names  of  the  lessor 
and  lessee,  and  the  insurance  be  in  the  name  of  the  lessee 
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alone,  the  oovenant  is  broken  {Doe  v.  Ghdimn^  6  Q.  B.  95»3 ; 
14  L.  J.,  a.  B.  189 ;  Green  v.  Low,  22  Beav.  625) ;  and 
a  covenant  to  insure  in  the  name  of  the  lessor  alone  is 
broken  bj  the  lessee  adding  his  own  name.  {Penniall  v. 
Sarbome,  supra.)  But  a  covenant  to  insure  in  the  joint 
names  of  the  lessor  and  lessee,  is  well  performed  by  insur- 
ing in  the  name  of  the  lessor  alone.  {Havens  v.  Middleton, 
22  L.  J.,  Ch.  746;  10  Hare,  641.)  It  is  not  necessary 
the  original  policy  be  kept  on  foot  provided  the  premises 
are  always  kept  insured. 

Q?he  breach  of  a  covenant  to  insure  continues  so  long  as  Oontmuin^ 
a  state  of  things  exists  inconsistent  with  the  terms  of  the  l>reaoli. 
covenant,  and  waiver  of  a  breach  by  receipt  of  rent  applies 
only  to  what  is  past.     {Doe  v.  Gladmn,  6  Q.  B.  953.) 

Ji  an  action  is  brought  for  breach  of  covenant  to  insure,  Measure  of 
and  the  lessor  has  paid  the  insurance  premium,  he  may  d*™*!?®^. 
recover  that  as  damages,  no  other  special  loss  having 
occurred  {Sey  v.  Wyche,  12  L.  J.,  Q.  B.  83) ;  after  a  loss 
has  occurred,  the  measure  of  damages  is  the  value  of  the 
property  destroyed  which  ought  to  have  been  insured. 
{Ex  parte  Batemany  25  L.  J.,  Bkcy.  19.) 

The  Courts  have  power  to  relieve  against  a  forfeiture  Forfeiture 
for  breach  of  a  covenant  to  insure,  under  the  14th  section  ^or  ^^eac^ 
of  the  Conveyancing  and  Law  of  Property  Act,  1881  ajrainst 
(44  &  45  Vict.  c.  41,  infra,  Chap.  VHI.) 


Sect.  16. — Rates  and  Taxes. 

The  payment  of  rates   and   taxes  falls,  in  the  first  Howbome. 
instance,  upon  the  tenant,  as  in  no  case  is  the  landlord 
directly  liable  to  pay  them.     {R.  v.  Mitcham,  1  Doug. 
226,  n.) 

Certain  taxes,  generally  called  "  landlord's  taxes,"  the  Landlord' t 
tenant  is  entitled,  in  the  absence  of  an  agreement  to  the  con-  ^*"*'- 
trary,  to  recover  from  the  landlord  or  deduct  from  his  next 
rent.  The  chief  of  these  are  property  tax,  tithe  rent-charge, 
land  tax,  and  sewers  rates.  But  even  these  (with  the  excep- 
tion of  the  property  or  income  tax  and  tithe  rent-charge)  may, 
by  the  agreement  of  the  parties,  be  thrown  upon  the  tenant. 
So  may  assessments  imposed  by  local  and  sanitary  autho- 
rities in  respect  of  permanent  improvements. 
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Property  tax.  The  KabiKty  to  bear  property  tax  may  not  be  altered  by 
direct  contract.  It  is  to  be  borne  by  the  owner,  and  if  the 
occupier  pay  it,  he  may  deduct  it  from  his  next  payment 
of  rent,  and  the  landlord  must  allow  the  deduction  under  a 
penalty  of  50/. ;  and  any  stipulation  between  landlord 
and  tenant  for  payment  of  rent  in  full,  without  allowing 
such  deduction,  will  be  void  (5  &  6  Vict.  c.  35,  ss.  73, 103 ; 
Oaskell  v.  King,  11  East,  166),  so  far  as  it  relates  to  the  pro- 
perty tax ;  though  valid  as  to  other  taxes  named.  {Fuller  v. 
Abbott,  4  Taunt.  105.)  But  a  proviso  for  reducing  the 
rent  in  the  event  of  the  property  tax  being  repealed  is 
good.  {Colbron  v.  Traters,  12  C.;B.,N.  S.  181 ;  31  L.  J., 
C.  P.  257 ;  but  see  Beadel  v.  'Pitt,  13  W.  E.  287.)  And 
an  agreement  that  if  the  tenant  pay  the  rent  in  full 
without  deducting  income  tax,  the  landlord  will  pay  him 
the  amount  of  the  tax,  is  not  illegal.  {Lamb  v.  Brewster^ 
4  Q.  B.  D.  220 ;  48  L.  J.,  Q.  B.  421 ;  27  W.  R.  395, 478.) 
Tithe  rent-  Under  the  Tithe  Act  of  1836  the  rent  charge  in  lieu  of 

cl"^g«-  tithes,  which  was  charged  directly  upon  the  land  and  made 

recoverable  by  distress,  but  was  not  a  personal  charge 
upon  either  landlord  or  tenant,  was  a  landlord's  tax,  and  if 
paid  by  the  tenant  might  be  deducted  from  his  rent.  (See 
6  &  7  Wm.  IV.,  c.  71,  ss.  67,  80,  81 ;  Griffenkoofe  v. 
Daubuz,  4  E.  &  B.  230  ;  5  ib,  746 ;  24  L.  J.,  Q.  B.  20 ; 
25  L.  J.,  Q.  B.  237.)  But  it  was  competent  for  the  land- 
lord and  tenant  to  enter  into  any  contract  they  thought  fit 
to  vary  this  liability,  and  in  prsictice  the  tenant's  covenant 
to  pay  rates  and  taxes  frequently  included  tithe  rent- 
charge. 

By  the  Tithe  Act,  1891  (54  Vict.  c.  8),  however,  tithe 
rent- charge,  as  defined  by  the  9th  section,  is  to  be  payable 
by  the  owner  of  the  lands  out  of  which  it  issues,  notwith- 
standing any  contract  between  him  and  the  occupier,  and 
any  contract  made  after  26th  March,  1891  (the  date  of  the 
passing  of  the  Act),  for  payment  of  such  tithe  rent-charge 
by  the  occupier  is  void.  (Sect.  1,  sub-s.  1.)  But  where 
the  occupier  is  liable  for  such  pa3rment  under  a  contract 
made  before  the  passing  of  the  Act,  although  he  ceases  to 
be  bound  by  that  part  of  his  contract,  he  is  liable  to  pay 
to  the  owner  such  sum  as  the  owner  has  properly  paid  on  ac- 
count of  the  tithe  rent-charge  which  such  occupier  is  liable 
under  his  contract  to  pay,  exclusive  of  any  costs  incurred 
or  paid  by  the  owner  in  respect  of  such  tithe  rent-charge, 
and  every  receipt  given  for  suoh  sum  shall  state  expressly 
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that  the  siun  is  paid  in  respect  of  that  tithe  rent-charge. 
If  the  lands  out  of  which  any  tithe  rent-charge  issues  are 
occupied  by  several  occupiers  who  have  contracted  to  pay 
it,  any  of  such  occupiers  shall  be  liable  only  to  pay  such 
proportion  of  the  sum  paid  by  the  owner  of  the  Icoids  as 
the  rateable  value  of  the  lands  occupied  by  him  bears  to 
the  rateable  value  of  the  whole.  (Sect.  1,  sub-sect.  2.) 
Such  sums  are  recoverable  from  the  occupier  by  distress. 
(Sect.  1,  sub-sect.  3.)  The  Act  does  not  impose  any  per- 
sonal liability  upon  either  occupier  or  owner  (sect.  2,  sub- 
sect.  9) ;  and,  except  in  the  cases  before  mentioned,  the 
tithe  rent-charge  is  only  recoverable  by  an  order  of  the 
County  Court.  If  the  lands  are  occupied  by  the  owner, 
the  order  is  executed  by  the  appointment  of  an  officer  who, 
subject  to  the  direction  of  the  Court,  is  to  have  the  same 
power  of  distress,  and,  failing  distress,  of  possession  as  was 
conferred  by  the  Tithe  Acte  upon  the  owner  of  a  tithe 
rent-charge  for  its  recovery.  In  every  other  case  the  order 
is  executed  by  the  appointment  of  a  receiver.     (Sect.  2.) 

The  remaining  taxes  which,  in  the  absence  of  any  agree- 
ment upon  the  subject,  are  to  be  borne  by  the  landlord, 
and  if  paid  by  the  tenant  in  the  first  instance  are  to  be 
allowed  out  of  his  rent,  are — ^land  tax   (38  Geo.  3  c.  5,  I^and  tax. 
S8.  17,  18,  35 ;   Ward  v.  Canst,  10  B.  &  C.   635) ;  sewers  Sewers  rate, 
rates  assessed  by  the  Commissioners  of  Sewers,  not  being 
for  ordinary  annual  expenses,  but  for  permanent  improve- 
ments (Callis  on  Sewers,  140 ;  Palmer  v.  Earith,  14  M.  & 
W.  431;  Smith  v.  Humhk,  15  C.  B.  330;  SoadyY.  Wilson, 
3  A.  &  E.  248 ; — as  to  sewers  vested  under  the  Public 
Health  Act  in  the  local  authority,  see  38  &  39  Vict.  c.  55, 
s.  13) ;  the  poor  rates,  where  hereditaments  are  let  for  a  Poor  rates, 
term  not  exceeding  three  months  (32  &  33  Vict.  c.  41,  &c.,incer- 
8.  1) ;  and,  under  the  Eating  Act,  1874  (37  &  38  Vict.  **^  ''*^" 
c.  54),  the  whole  of  the  poor  rates  and  other  local  rates  in 
respect  of  land  used  as  a  plantation,  or  a  wood,  or  for  the 
growth  of  saleable  underwood,  and  not  subject  to  any 
right  of  common,  or  the  right  of  sporting  when  severed 
from  the  occupation  of  the  land,  or  one  half  in  respect  of 
mines  other  than  coal  mines.     (And  see  p.  259.) 

Other  rates,  such  as  house  duties,  poor  rates,  paving,  Tmanui* 
watching,  lighting,   highway   and  county  and  borough  '^"• 
rates,  general  dismct  rates,  and  similar  impositions,  are 
charged  upon  the  occupier,  and  are  to  be  borne  by  him 
in  the  absence  of  any  agreement  to  the  contrary. 
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The  liability  to  pay  and  bear  the  landlord's  taxes  is  very 
often  by  the  lease  shifted  to  the  tenant.  And  this  may  be 
done  by  any  terms  in  the  lease  implying  that  no  dednotions 
are  to  be  made  from  the  rent ;  thns  a  reservation  of  a  ^^  net" 
rent  {Bennett  v.  Womacky  7  B.  &  C.  627 ;  Barrett  v.  Bed- 
fordy  8  T.  R.  602),  or  a  rent "  free  of  all  outgoings"  (Parish 
V.  Sieeman,  1  De  G.,  F.  &  J.  326;  29  L.  J.,  Oh.  96),  imposes 
upon  a  tenant  the  burden  of  all  rates  and  taxes,  except  pro- 
perty tax.  So  does  the  reservation  of  a  certain  rent 
"without  any  deduction,  defalcation,  or  abatement." 
(Bradbury  v.  Wright^  2  Doug.  624;  Sweet  v.  Seagarj  2 
C.  B.,  N.  S.  119 ;  5  W.  R.  560.)  But  none  of  these  forms 
of  expression  throw  upon  the  tenant  charges  for  the  per- 
manent improvement  of  the  property.  {Home  and  Colonial 
Stores  V.  Todd,  63  L.  T.  829.) 

In  a  covenant  for  the  payment  of  taxes,  it  is  sometimes 
a  question  of  difficulty  as  to  what  burdens  are  included  in 
the  terms  used.  The  enumeration  of  particular  liabilities, 
followed  by  general  words,  as  "other  charges,"  will  be 
limited  to  matters  ejusdem  generis.  {Bird  v.  EltoeSy  37 
L.  J.,  Ex.  91 ;  L.  R.,  3  Ex.  225.)  A.  covenant  to  pay 
"  all  taxes  "  extends  to  all  parliamentary  taxes  given  to 
the  crown,  and  therefore  includes  land  tax  {Amfield  v. 
White,  Ry.  &  Moo.  246;  Hoptcood  v.  Barefoot ,  11  Mod. 
237) ;  so  does  a  covenant  to  pay  all  "  parliamentary  taxes." 
{Manning  v.  Lunn,  2  C.  &  K.  13.)  And  "  parliamentary 
taxes  "  includes  a  rent-charge  in  lieu  of  land  tax  {Christ's 
Hospital  V.  Harnldy  2  M.  &  Gh.  707),  but  does  not  extend  to 
a  liability  to  repair  a  bridge  ratione  tenurce,  although  a  local 
Act  authorizes  a  rate  for  the  repair  of  the  bridge.  {Baker  v. 
Oreenhill,  3  Q.  B.  149 ;  11  L.  J.,  Q.  B.  161.)  A  covenant 
to  pay  "  taxes "  does  not  seem  to  extend  beyond  parlia- 
mentary taxes,  so  as  to  include  parochial  or  sewers  rates,  or 
others  of  the  like  kind  {Arran  v.  Crisp,  12  Mod.  56 ;  Brew^ 
ster  V.  Kitchell,  1  Salk.  198 ;  1  Ld.  Raym.  317) ;  and  "  all 
taxes,  parochial  and  parliamentary,"  does  not  comprise  a 
sewers  rate,  for  it  is  neither  parochial  nor  parliamentary. 
{Palmer  v.  Earith,  14  M.  &  w .  428.)  A  covenant  to  pay 
"  taxes  on  the  land "  does  not  include  poor  and  church 
rates,  for  these  are  personal  charges.  {Theed  v.  Starket/y  8 
Mod.  314 ;  Hotels  v.  Oells,  Oowp.  462.) 

A  covenant  by  a  lessee  to  pay  all  taxes,  charges,  rates, 
tithes,  tithe  rent-charge,  dues,  and  duties  whatsoever,  then, 
or  at  any  time  imposed  upon  the  demised  premises^  except 
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land  and  property  tax,  was  held  to  include  all  rates  and 
charges  which  were  imposed  upon  the  occupier  in  respect 
of  his  occupation,  and  therefore  included  church  rate,  high- 
way rate,  and  poor  rate.  {Hurst  v.  Surst^  4  Ex.  671 ;  19 
L.  J.,  Ex.  410.) 

It  has  been  decided  that  tithe  rent-charge  is  not  included  What  words 
in  a  ooTenant  to  pay  "  taxes  and  assessments  "  {Jeffrey  v.  ^^^^^  ^the 
Neale,  L.  R,  6  C.  P.  240 ;  40  L.  J.,  C.  P.  191) ;  but  it  is  ^''^"'^'^«^' 
included  under  the  word  "  charges  "  [Lockwood  v.  Wikon^ 
43  L.  J.,  0.  P.  179),  and  under  "outgoings."     {Parish  v. 
Sleeman,  29  L.  J.,  Ch.  96.) 

The  word  "rates"  seems  to  include  all  the  ordinary  "Eatee." 
parochial  and  municipal  rates ;  and  "  public  taxes,  charges, 
and  assessments  "  include  poor  rates  {Rex,  v.  Scoty  3  T.  B. 
602) ;   and  "  parochial  taxes  and  assessments "  seem  to 
extend  to  a  county  rate.     {Reg.  v.  Aylesbury^  9  Q.  B.  261.) 

Ordinarily  "  rates  "  include  only  compulsory  impositions 
and  not  the  liability  for  gas  or  water  supplied  to  the  pre- 
mises, and  although  a  covenant  to  pay  "  aU  rates  chargeable 
in  respect  of  the  demised  premises  "  was  held  to  include  the 
water  rate  {Direct  Spanish  Telegraph  Co.  v.  Shepherd^  13 
a.  B.  D.  202 ;  63  L.  J.,  Q.  B.  420) ;  in  a  later  case,  a 
covenant  to  pay  "  all  rates,  taxes,  and  impositions  imposed 
,  by  the  corporation  of  the  city  of  London  or  otherwise,  was 
held  not  to  include  the  water  rate.  {Badcock  v.  Hunty  22 
Q.  B.  D.  145  ;  68  L.  J.,  Q.  B.  134.) 

Unless  the  covenant  is  extended  to  future  out-goings,  it  Future  im- 
includes  all  subsequently  imposed  taxes  of  the  same  nature  P*>8i^o^8» 
as  those  in  existence  at  the  date  of  covenant,  but  not  oluded. 
those  of  a  different  nature  {Brewster  v.  Kitchelly  1  Salk. 
198) ;  but  it  may  be  extended  to  all  future  outgoings. 
(Hurst  V.  Hurst,  4  Ex.  671.) 

The  old  covenant  as  to  payment  of  rates  and  taxes  was  Goyenant 
directed  to  charges  of  annual  recurrence.     The  modem  ^t«^dedto 
covenant  usually  aims  at  securing  to  the  landlord  a  net  pe^^eirt 
rent,  and  for  this  purpose  attempts  to  throw  upon  the  unproye- 
tenant  not  only  annual  charges,  but  also  charges  for  ™«^*«> 
permanent  improvements.      {Street  v.  Seager,  2   C.   B., 
N.  S.  119.)     This  may  be  done,  provided  the  covenant  is 
in  terms  sufficiently  comprehensive  to  include  the  burden, 
and  sufficiently  exact  to  describe  its  incidence.     For  ex- 
ample, there  are  certain  works  done  by  local  and  sanitary 
authorities,  the  costs  of  which  are  a  personal  liability  upon 
the  landlord,  and  only  become  a  charge  upon  the  premises 
upon  his  default  in  payment.      {Allum  v.  Dickinson,  9 
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Q.  B.  D.  632 :  47  L.  T.  493.)  These  costs  are  not  rates 
or  taxes,  and  are  not  included  in  words  applicable  only  to 
charges  of  annual  recurrence  {ib.;  Lyon  v.  Ch^eenhoWy  8 
Times  L.  R.  457) ;  but  they  come  within  the  wider  expjres- 
sions  hereinafter  noticed.  They  are  not  correctly  described 
as  "charged  upon  the  demised  premises"  {Crosse  v.  Raw, 
L.  R.,  9  iJx.  209 ;  43  L.  J.,  Ex.  144) ;  nor  even,  it  would 
seem,  as  "  payable  in  respect  of  the  premises  "  {Rawlins  v. 
Rriggs,  3  C.  P.  D.  368 ;  47  L.  J.,  C.  P.  487) ;  but  are 
within  the  words  "imposed  upon  the  landlord  in  respect  of 
the  premises."  {Batchelor  v.  Bigger,  60  L.  T.  416.) 
by  the  words  Perhaps  the  most  inclusive  word  to  describe  these 
"BurdenB,"  charges  is  "burdens."  {Sweet  v.  Seager,  2  C.  B.,  N.  S. 
119;  and  see  Tidswell  v.  WTiiticorth,  L.  R.,  2  C.  P.  326; 
36  L.  J.,  C.  P.  103.) 
**  Out-  ^^  The  next  in  order  is  "  outgoings."    A  covenant  to  pay 

goings,'  Q^jj  «  outgoings,"  to  be  charged  or  imposed  upon  the  pre- 

mises, or  upon  the  landlord  or  tenant  in  respect  thereof, 
includes  the  costs  recoverable  from  the  owner  in  a  sum- 
mary manner  by  a  local  board  for  works  done  under  the 
Sanitary  Act,  1866  (29  &  30  Vict.  c.  90),  s.  10  (Crosse  v. 
Raw,  43  L.  J.,  Ex.  144;  L.  R.,  9  Ex.  209;  though  re- 
pealed,  the  section  corresponds  with  s.  23  of  Public  Health 
Act,  1875,  as  to  which  see  Melhado  v.  Woodcock,  9  Times, 
L.  R.  48),  and  "  outgoings  of  every  description  for  the 
time  being  payable,  either  by  the  landlord  or  tenant,  in 
respect  of  the  said  premises,"  includes  the  owner's  propor- 
tion of  the  cost  of  paving  a  street  under  the  Metropolis 
Management  or  Public  Health  Acts.  {Aldridge  v.  Feme, 
17  Q.  B.  D.  212 ;  55  L.  J.,  Q.  B.  587;  Gardner  v.  Fumess 
Rail  Co,,  47  J.  P.  232  (1883) ;  Batchelor  v.  Bigger,  60 
L.  T.  416.)  In  each  of  these  cases,  the  covenant  expressly 
referred  to  outgoings  imposed  upon  the  landlord.  In 
Hill  V.  Edward  (W.  N.  (1885)  p.  32 ;  Cab.  &  E.  481), 
Mathew,  J.,  held  that  the  tenant  was  not  liable  to  pay  the 
owner's  proportion  of  the  cost  of  paving  under  a  covenant 
to  pay  all  "  outgoings  whatsoever  then  or  thereafter  to  be 
charged  or  imposed  on  or  in  respect  of  the  said  premises,  or 
any  part  thereof,"  but  the  case  has  been  questioned. 
{Aldridge  v.  Feme,  supra.) 

In  Midgky  v.  Coppock  (4  Ex.  D.  309 ;  48  L.  J.,  Ex. 
674),  a  contract  between  vendor  and  purchaser  to  pay  "all 
rates,  taxes  and  outgoings,"  up  to  the  time  of  completion, 
was  held  to  include  a  charge  under  a  local  act  in  respect 
of  improving  the  street  in  which  the  premises  were  situate. 


«BCT.  XVI.]  RATES  AND  TAXES.  267 

(See  also  Acton  v.  Crawley,  64  L.  J.,  Oh.  652 ;  28  Ch.  D. 
431 ;  Boor  v.  Hopkins,  Zl  W.  E.  349;  40  Ch.  D.  572.) 

The  word  "duty ''in  a  covenant  for  payment  of  out-  "Butiee," 
goings  will  include  the  expense  occasioned  hy  the  per- 
formance of,  or  the  sums  payable  to,  a  local  authority  on 
default  of  performance  of  a  statutory  duty  imposed  on  the 
landlord.  Accordingly  a  covenant  to  pay  all  taxes,  rates, 
duties  and  assessments  which  should,  during  the  continu- 
ance of  the  demise,  be  imposed  on  the  tenant  or  landlord 
of  the  premises  demised  in  respect  thereof,  was  held  to 
include  the  costs  of  paving  a  street,  payable  under  the 
Metropolis  Local  Management  Acts,  18  &  19  Vict.  c.  120, 
s.  105 ;  25  &  26  Vict.  c.  102,  ss.  77,  96.  {Thompson  v. 
Lapworth,  L.  E.,  3  C.  P.  149 ;  37  L.  J.,  C.  P.  74.)  And 
a  covenant  to  bear,  pay  and  discharge  all  taxes,  rates, 
duties  and  assessments  imposed  upon  the  demised  premises, 
or  upon  the  landlords  or  tenants  in  respect  thereof,  was 
held  to  include  the  cost  of  complying  with  an  order  to 
abate  a  nuisance  under  the  Public  Hedth  Act,  1875. 
(Budd  V.  Marshall,  5  C.  P.  D.  481 ;  50  L.  J.,  C.  P.  24.) 
In  these  cases,  also,  the  word  duties  was  supplemented  by 
the  words  "  imposed  on  the  landlord."  But  where  a  local 
act  authorized  commissioners  to  pave  footways,  and  the 
costs  thereof  were  to  be  paid  by  the  tenants  or  occupiers, 
who  were  to  deduct  the  amount  out  of  their  rent,  it  was 
held  the  charge  was  within  the  terms  of  a  covenant  to  pay 
all  taxes,  rates,  duties,  levies,  assessments  and  payments 
whatsoever  imposed  upon  or  payable  in  respect  of  the  pre- 
mises. {Payne  v.  Bui^ridge,  12  M.  &  W.  727 ;  and  see 
Sweet  V.  Seager,  2  0.  B.,  N.  S.  119.) 

The  word  "  charges  "  depends  for  its  meaning  upon  the  *'  Charges." 
words  with  which  it  is  collocated.  Primd  facie  it  means 
payments  of  yearly  recurrence,  and  not  charges  for  per- 
manent improvements.  {Allum  v.  Dickinson,  9  Q.  B.  D. 
632 ;  52  L.  J.,  Q.  B.  190.)  Thus,  a  covenant  to  pay  rates, 
taxes  "  and  other  charges  payable  in  respect  of  the  pre- 
mises," was  held  not  to  include  the  cost  of  complying  with 
an  order  for  the  removal  of  a  nuisance,  which  was  a  per- 
sonal order,  and  not  a  charge  on  the  premises  {Bird  v. 
JElwes,  L.  E.,  3  Ex.  225 ;  37  L.  J.,  Ex.  91) ;  and  a  cove- 
nant to  pay  all  rates,  charges  and  impositions  charged  or 
imposed  "  on  the  premises  thereby  demised,  or  in  respect 
thereof,  or  of  the  said  rent,"  was  held  not  to  throw  upon 
the  tenant  the  expense  of  drainage  works  ordered  to-be 
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done  by  the  local  authorities  under  the  Public  Health  Act, 
1875,  since  such  expenses  are  by  the  Act  imposed  upon 
the  landlord  personally,  and  are  not  a  charge  upon  the 
premises.  {Rawlins  v.  Brigga^  3  C.  P.  D.  368  ;  47  L.  J., 
0.  P.  487.  This  case  followed  Tidsmll  v.  WhUworth,  L.  E., 
2  G.  P.  326,  but  is  distinguishable,  as  in  the  latter  case 
the  word  "charges"  did  not  occur  in  the  covenant,  and  the 
disputed  burden  W8is  in  the  nature  of  a  penalty  upon  the 
landlord.)  So  the  costs  of  paving  a  new  street  are,  under 
the  Metropolis  Management  Acts,  a  charge  upon  the 
owner,  and  are  not  witiiin  the  terms  of  a  covenant  to  pay 
charges  "  charged  upon  the  premises,  or  payable  by  the 
occupier  in  respect  thereof."  {Allum  v.  Dickinson^  supra.) 
But  a  covenant  to  pay  all  charges  "  charged  or  assessed 
upon  the  premises,  or  upon  any  person  in  respect  thereof j^ 
will  include  every  expense  incurred  in  respect  of  the  pre- 
mises for  which  the  landlord  is  personally  liable.  {Hartley 
V.  Hudson,  4  C.  P.  D.  367 ;  48  L..  J.,  0.  P.  751.) 

The  words  "assessments  and  impositions,"  like  the  word 
charges,  refer  to  yearly  payments,  unless  associated  with 
words  which  give  them  a  more  extended  meaning.  {Tids^ 
well  V.  Whitworth,  L.  E.,  2  0.  P.  326 ;  36  L.  J.,  0.  P.  103 ; 
Wilkinson  v.  Collyer,  13  Q.  B.  D.  1 ;  53  L.  J.,  Q.  B.  278 ; 
51  L.  T.  299 ;  Allum  v.  Dickinson,  9  Q.  B.  D.  632 ;  52 
L.  J.,  Q.  B.  190.)  They  would  not  include  payments  in 
the  nature  of  penalties  for  the  default  of  the  landlord 
{Tidswell  v.  WTiittcorth,  supra),  costs  of  paving  {Wilkinson 
V.  Collyer,  supra),  or  the  landlord's  moiety  of  the  costs  of 
rebuilding  a  paity  wall.  {Southall  v.  Leadbetter,  3  T.  E. 
458.)  But  where  a  tenant  covenanted  to  pay  a  reason- 
able share  towards  the  repair  of  party  waUs  and  to  pay  all 
taxes,  rates,  duties,  assessments,  and  impositions  imposed 
or  charged  upon  the  premises  or  upon  the  landlord  in 
respect  thereof,  it  being  the  intention  of  the  parties  that 
the  landlord  should  receive  the  dear  yearly  rent  of  60/.  in 
net  money  without  any  deduction  whatsoever,  it  was  held 
that  the  tenant  was  boimd  to  pay  the  moiety  of  the  ex- 
penses of  rebuilding  a  party  waU.  {Barrett  v.  Bedford, 
8  T.  E.  602.)  ' 

In  the  present  state  of  the  authorities,  it  would  appear 
that  a  covenant  "  to  pay  and  bear  all  present  and  future 
rates,  taxes,  outgoings,  duties,  and  burdens  whatsoever 
imposed  on  the  demised  premises  or  on  the  owner  or 
occupier  in  respect  thereof  fexcept  landlord's  property 
tax  and  tithe  rent  charge),"  will  cover  all  outgoings. 
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Prior  to  the  paflsing  of  the  Eating  Act,  1874,  all  mines,  Contracts  to 
except  coal  mines,  all  woodlands  not  used  for  the  growth  Jf^jJd^® 
of  saleable  underwoods,  and  the  right  of  sporting  as  distinct  under  the 
from  the  occupation  of  the  land  were  exempt  from  taxation.  Rating  Act, 
That  Act  (37  &  38  Vict.  c.  54)  aboHshed  the  exemption  ^^^^^ 
(sect.  3)  and  enabled  the  tenant,  in  the  case  of  plantations, 
to  deduct  the  whole  of  the  increased  rate  paid  in  respect 
thereof  from  his  rent  (sect.  5.),  and  so  in  the  case  of  rights 
of  sporting  severed  from  the  occupation,  '^  imless  he  has 
specificall J  contracted  to  pay  such  rate  in  the  event  of  an 
increase."     (Sect.  6.) 

Section  8  provides  that  "  where  any  poor  or  other  local  in  the  case 
rate,  which,  at  the  conmiencement  of  this  Act,  any  lessee,  °*  "^es- 
licensee,  or  grantee  of  a  mine  is  exempt  from  being  rated  to 
in  respect  of  such  mine,  becomes  payable  by  him  in  respect 
of  such  mine  during  the  continuance  of  his  lease,  ^nt,  or 
Ucence,  or  before  the  arrival  of  the  period  at  wnich  the 
amount  of  the  rent,  royalty,  or  dues  is  liable  to  revision  or 
readjustment,  he  may  (unless  he  has  specifically  contracted 
to  pay  such  rate  in  the  event  of  the  abolition  of  the  said 
exemption)  deduct  from  any  rent,  royalty,  or  dues,  pay- 
able by  mm,  one-half  of  any  such  rate  paid  by  him." 
Upon  the  construction  of  this  section  it  has  oeen  held  that 
the  specific  contract  to  throw  the  whole  burden  of  the  rate 
upon  the  tenant  must  be  one  expressly  referring  to  future 
legislation,  and  will  not  be  affected  by  the  terms  of  a  lease 
by  which  rent  is  to  be  paid  '^  free  from  all  rates,  taxes,  ex- 
penses, and  deductions,  parliamentary,  parochial,  or  of  any 
other  nature."  (Duke  of  Devonshire  v.  Barrow  Hcematite 
Steel  Co.,  46  L.  J.,  Q.  B.  435  ;  2  Q.  B.  D.  286 ;  Chalonef^ 
V.  Bolckotc,  3  App.  Oas.  933 ;  47  L.  J.,  C.  P.  662.) 

Under  a  covenant  by  a  landlord  to  pay  rates  and  taxes.  Landlord's 
he  is  liable  only  in  respect  of  the  actual  rent  reserved ;  so  li»^>Ji*y  *o 
that  where  the  landlord  covenanted  to  pay  land  tax  and  liinited  by- 
save  the  tenant  harmless,  he  was  held  to  have  satisfied  his  the  rent 
covenant  by  payinc  the  tax  at  the  rate  of  120/.,  the  rent  he  "fl^^^d. 
actually  received,  mough  the  premises  were  taxed  at  160/. 
{Yatc  V.  Lemariy  1  Wils.  21 ;   Whitfield  v.  Brandwood,  2 
Stark.  440) ;  and  if  the  tenant  be  underrated  he  can  only 
deduct  pro  raid.     {Sherington  v.  Andrews,  Comb.  483.) 
And  where  a  tenant  was  to  deduct  sewers  rate  and  land 
tax,  and  he  built  on  the  land  so  as  to  increase  the  rateable 
value,  it  was  held  that  he  was  only  entitled  to  deduct  the 
rate  and  tax  on  the  original  rent.     {Smith  v.  Humble,  16 
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C.  B.  321 ;  Hyde  v.  Hilly  3  T.  E.  377.)  And  where  the 
landlord  oovenanted  to  pay  all  taxes  ^^  already  charged  or 
to  be  charged  upon  or  in  respect  of  the  demised  premises," 
there  being  a  covenant  by  the  tenant  not  to  build  without 
licence,  and  the  tenant  at  the  time  of  the  lease  received 
such  licence,  and  afterwards  built  so  as  to  increase  the 
annual  value  of  the  premises,  it  was  held  that  the  landlord 
was  only  liable  to  pay  the  taxes  on  the  original  value. 
(Watson  V.  Homey  7  6.  &  C.  285;  Oraham  v.  Wade^  16 
East,  29.)  Indeed  a  covenant  by  the  landlord  as  to  pay- 
ment of  rates  and  taxes,  whether  present  or  future,  must 
generally  be  taken  to  apply  to  those  which  are  or  would  be 
payable  in  respect  of  tiie  premises  in  the  state  in  which 
they  are  at  the  time  of  demise.  (Watson  v.  Atkinny  3  B. 
&  Aid.  647.) 

Where  a  tenant  has  actually  paid  (Ryan  v.  ThompsoHy 
L.  E.,  3  0.  P.  144;  37  L.  J„  0.  F.  134)  a  tax  which  his 
landlord  is  bound  to  pay,  he  may  deduct  the  amount  from 
his  next  rent  (in/ray  p.  273) ;  or,  before  payment  of  the  next 
rent,  but  not  afterwards — ^unless  there  has  been  a  special 
agreement  on  the  matter  (Lamb  v.  Brewster y  4  Q.  B.  D.  220 ; 
48  L.  J.,  Q.  B.  421) — ^he  may  bring  an  action  against  his 
landlord  and  recover  the  amount.  (Graham  v.  Ta/^,  1  M. 
&  S.  609;  Cumming  v.  Bedhoroughy  15  M.  &  W.  438.) 

The  landlord's  remedy  for  breach  of  an  agreement  to  pay 
any  outgoings  would  be  by  action  on  the  covenant  or  agree- 
ment (Thompson  v.  Lapioorthy  L.  E.,  3  C.  P.  149 ;  37  L.  J., 
C.  P.  74),  or  by  re-entey,  if  tiiere  is  a  proviso  to  that  effect. 
The  covenant  is  broken  qa  soon  as  the  outgoing  becomes 
due,  and  is  unpaid,  though  it  may  not  have  been  demanded. 
(Davis  V.  Burrelly  10  0.  B.  821.) 

Where  a  landlord's  receiver  allowed  the  tenant  every 
year  for  seventeen  years  to  make  a  deduction  in  respect  of 
land  tax  greater  than  the  landlord  was  liable  to  pay,  and 
the  landlord  hsA  the  means  of  knowing  all  the  facts,  it  was 
held  that  he  could  not  afterwards  distrain  for  the  amoxmt 
erroneously  allowed.  (Bramston  v.  JRobinSy  4  Bing.  11.) 
Neither  could  he  recover  in  an  action  on  the  covenant  or 
agreement  to  pay  the  rates.  ( Waller  v.  AndrewSj  3  M.  & 
W.  312.)  But  such  an  allowance  by  the  landlord,  when 
mEule  under  a  bond  fide  f orgetfulness  of  facts  which  dis- 
entitled the  tenant  to  the  allowance,  might  entitle  the 
landlord  to  recover  it  back  as  money  paid  under  a  mistake 
of  fact.  (Kelly  v.  Solan\  9  M  &  W.  54 ;  Gingell  v.  PurkiitSf 
4  Ex.  720 ;  19  L.  J.,  Ex.  129.) 
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Sect.  17. — BenL 

The  obli^tion  to  pay  rent  or  compensation  for  the  use  Oblige ation  to 
of  the  demised  premises  may  arise  either  by  implication  or  P*y  '^*- 
by  express  stipulation.  The  payment  of  rent,  though 
usual,  is  not  essential  (1  Piatt,  9),  and  it  is  perfectly  con- 
sistent with  the  relationship  of  landlord  and  tenant  that 
the  tenant  should  hold  rent  free.  {Corrigan  v.  Woods^  15 
W.  E.  318 ;  Ir.  E.,  1  C.  L.  73.) 

If  there  is  merely  a  demise  at  a  given  rent  without  any  implied, 
promise  to  pay,  the  remedy  is  upon  the  implied  contract. 

The  words  "  yielding  and  paying  "  in  a  lease  by  deed 
create  an  implied  covenant  to  pay  the  rent ;  but  any  words 
indicative  of  the  intention  of  the  parties  that  a  specified 
rent  shall  be  paid,  amount  to  an  implied  agreement  on  the 
part  of  the  tenant  to  pay  it.  Thus,  an  agreement  to  let 
"at  and  under  the  clear  yearly  rent  of  80/.  without  more, 
imports  an  agreement  on  the  tenant's  part  to  pay  such  rent. 
{Doe  V.  JSjielkry  4  C.  &  P.  3.)  So,  m  a  demise,  do  the 
words  "provided  the  lessee  shall  pay."  {Harnngton  v. 
Wise,  Cro.  Eliz.  486.) 

If  with  or  without  a  formal  reservation  there  is  a  cove-  ExpreBs. 
nant  or  promise  to  pay  a  certain  rent,  the  remedy  is  upon  the 
covenant  or  promise.   Instruments  of  demise  usually  contain 
an  express  covenant  as  to  the  rent,  and  specify  the  times  of 
payment,  generally  by  half-yearly  or  quarterly  payments. 

A  covenant  for  the  payment  of  rent,  whether  express  or 
implied,  runs  with  the  land. 

The  tenant's  liability  under  an  implied  covenant  deter- 
mines upon  his  assigning  the  property  to  another,  but 
under  an  express  covenant  he  remains  liable  during  the 
whole  term.     {Staines  v.  Morris,  I  V.  &  B.  11.) 

Where  by  the  stipulation  of  the  parties  there  is  a  con-  Conditiona 
dition  precedent  to  the  recovery  of  the  rent,  it  must  be  precedent. 
performed  before  the  rent  is  payable.  {Brook  v.  Fletcher, 
'67  L.  T.  100.)  Thus,  where  a  furnished  house  was  hired 
at  a  yearly  rent  for  the  house  and  furniture,  under  an 
agreement  that  it  should  be  completely  furnished  without 
specifying  any  time,  and  the  tenant  was  let  into  possession 
when  it  was  furnished  only  in  part,  it  was  held  that  the 
reservation  of  rent  was  conditional  and  did  not  become 
payable  until  the  furnishing  was  complete.  {Mechelen  v. 
Wallace,  7  A.  &  E.  54,  n.) 
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We  have  previously  defined  rent.  {Antey  p.  96,  and  see 
notes  to  Clun'8  case,  Tud.  L.  0.  E.  Pro.  284.)  There 
are  many  payments  agreed  to  be  made  under  the  name  of 
rent  which  are  not  strictly  rent.  These  are  recoverable  by 
action  on  the  agreement  {Adams  v.  Haggei\  4  Q.  B.  D. 
480 ;  41  L.  T.  224)  but  not  by  distress,  unless  an  express 
power  to  distrain  therefor  is  given.  Such  are  reservations 
byway  of  rent  on  a  lease  of  incorporeal  hereditaments  (Co. 
Latt.  47  a),  or  of  personal  chattels.  But  where  land  and 
chattels  are  demised  (as  in  the  case  of  a  furnished  house  or 
lodgings)  at  one  entire  yearly  payment,  this  is  rent  and 
issues  out  of  the  land  alone.  {Spencer* s  case,  6  Hep.  17  b; 
Newman  v.  Anderton,  3  B.  &  P.  N.  R.  224.)  Payment 
for  a  mere  licence  to  use  premises  {antcy  p.  69)  is  not  rent ; 
but  a  sum  reserved  for  the  exclusive  use  of  a  room  in  a  mill 
and  the  supply  of  driving  power,  is  rent.  {Marslially, 
Schofield,  31  W.  E.  134 ;  52  L.  J.,  Q.  B.  58 ;  Selhy  v. 
Greaves,  L.  R.,  3  0.  P.  594 ;  37  L.  J.,  C.  P.  261.)  Pay- 
ment  by  way  of  increased  rent  or  percentage  on  the  outlay 
for  improvements  to  be  made  by  the  landlord  on  the  pre- 
mises {Hoby  V.  Roebuck,  7  Taimt.  157  ;  Donellan  v.  Read, 
3  B.  &  Ad.  899  ;  Lambert  v.  Norru,  2  M.  &  W.  333),  and 
payments  "  over  and  above  the  rent "  {Smith  v.  Mapleback, 
1  T.  R.  441)  are  not  rent.  When  a  lessee  for  years  assigns 
over  the  whole  of  his  term,  reserving  periodical  payments 
called  rent,  these  reservations,  though  not,  propeny  speak- 
ing, rent  (2  Piatt,  83),  are  in  the  nature  of  rent  (and  not 
of  sums  in  gross),  and  are  recoverable  by  action,  but  not  by 
distress  for  want  of  a  reversion.  {Bakei*  v.  GostUng,  1  Bing. 
N.  0. 19 ;  WiUiams  v.  Hayward,  28  L.  J.,  Q.  B.  374 ;  1  E. 
&  E.  1040.) 

Royalties  reserved  on  the  working  of  a  quarry,  coal,  or 
other  mine  or  a  brickfield  are  rent  {Reg.  v.  West  brook,  10 
Q.  B.  178 ;  16  L.  J.,  M.  C.  87  ;  Edmonds  v.  Eastwood,  27 
L.  J.,  Ex.  209  ;  Barrs  y.  Lea,  33  L.  J.,  Ch.  437),  notwith- 
standing a  mineral  lease  is  in  reality  a  sale  out-and-out  of 
so  much  of  the  land.  {Gowan  v.  Christie,  L.  R.,  2  Sc.  App. 
273,  per  Lord  Oaims ;  Leppington  v.  Freeman,  40  W.  R. 
348.) 

If  rent  be  reserved  generally,  e,  g.,  "  at  a  rent  of  10/.," 
without  saying  annually,  it  will  nevertheless  become  pay- 
able yearly  (2  Roll.  Abr.  449  ;  3  Cruise,  Dig.  Title  28,  c.  I, 
8.  49),  and  if  no  time  be  mentioned  for  payment,  it  is  only 
payable  at  the  end  of  each  year.     {Cole  v.  Swy^  Latch. 
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264 ;  CoUett  v.  Curling,  10  Q.  B.  785 ;  16  L.  J.,  Q.  B. 
390.)  But  it  may  be  ehown  by  the  contemporaneous  or 
subsequent  dealings  of  the  parties,  that  it  was  their  inten- 
tion it  should  be  payable  earlier  {Oore  v.  Lloyd,  12  M.  & 
W.  463),  though  a  stipulation  for  determining  the  tenancy 
by  a  six  monuis'  notice  to  quit,  expiring  on  any  quarter 
day,  will  not  raise  a  presumption  that  the  rent  is  to  be 
payable  quarterly.  (Collett  v.  Curling,  supra,)  And  where 
a  house  was  let  at  a  yearly  rental  of  50/.,  and  the  instru- 
ment, after  containing  certain  clauses  as  to  the  house, 
ended,  "  likewise  the  stable  and  loft  now  occupied  by  H. 
at  a  further  rental  of  25/.  per  annum,  to  be  paid  on  the 
usual  quarter  days,"  it  was  held  that  the  quarterly  pay- 
ment applied  only  to  the  latter  rent.  {Coomber  v.  Howard, 
1  C.  B.  440.)  Where  the  reservation  was  general  in  a 
written  agreement  of  demise,  but  the  landlord  afterwards 
asked  the  tenant  how  he  would  like  to  pay,  and  he  replied 
quarterly,  it  was  held  that  the  rent  was  still  due  annually 
and  not  quarterly,  £ilthough  rent  had  been  actually  paid 
quarterly.  {Turner  v.  AMay,  Tyr.  &  Or.  819.)  If  the 
rent  be  meuie  payable  yearly,  without  saying  "  during  the 
said  term,"  yet  the  payment  must  be  made  every  year 
during  the  term.  {Harrington  v.  Wise,  Cro.  Eliz.  486.) 
If  payable  on  "  the  two  most  usual  feast  days,"  Lewiy-day 
and  Michaelmas  will  be  understood,  and  the  rent  will  be 
payable  in  equal  portions.  (2  Eoll.  Abr.  450.)  If  the 
rent  be  made  payable  half-yearly  or  quarterly,  and  no 
specific  days  are  mentioned,  the  payment  will  be  in  equal 
portions  on  the  half-yearly  or  quarterly  days,  computed 
from  the  date  of  the  lease  or  the  date  of  the  habendum, 
but  where  special  days  are  limited  by  the  reddendum  the 
payments  are  regulated  by  it.  {TornMns  v.  Pinsent,  2  Ld. 
Kaym.  819.)  If  payable  quarterly  or  half-yearly  on  cer- 
tain specified  days,  the  first  payment  will  become  due  on 
the  first  of  those  days  happemng  after  the  execution  of  the 
lease,  though  it  may  not  be  the  first  in  the  order  of  the 
arrangement  of  the  words.  {Hill  v.  Ghraunge,  Plowd.  171 ; 
Co.  l2tt.  217  b ;  2  Piatt  on  Leases,  114.)  But  where  by 
an  agreement  dated  the  8th  of  September,  1835,  a  house 
was  let  for  seven  years  at  an  annual  rent  payable  quarterly, 
the  first  payment  to  be  made  on  the  25th  of  March  follow- 
ing, it  was  held  that  only  a  quarter's  rent  became  due  on 
the  25th  of  March,  so  that  the  last  quarter's  rent  would 
not  become  due  until  a  quarter  after  the  term  had  expired. 
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{Eutchim  V.  Scott,  2  M.  &  W.  809,  810.)  Where  the 
reservation  was  "  quarterly,  or  half-yearly  if  desired,"  it 
was  held  that  the  landlord  having  received  the  rent  quar- 
terly for  the  first  twelve  months,  a  previous  notice  of  his 
intention  to  change  was  necessary  to  make  it  payable  half- 
quarterly.  {MaUam  v.  Arden,  10  Bing.  299.) 
Days  of  If  the  rent  is  reserved  payable  on  specified  days  or 

grace.  within  so  many  days  after,  it  is  not  absolutely  due  until  the 

expiration  of  the  last  day  of  &;race,  nor  can  the  landlord 
distrain  or  bring  an  action  for  it  before.  {Clunks  case,  10 
Co.  127  a;  Glover  v.  Archer,  4  Leon.  247;  2  Piatt,  116.) 
In  such  a  case,  however,  if  the  lease  end  on  one  of  the 
days  of  payment,  the  last  payment  becomes  due  on  the  last 
day  of  the  term.  {Barwick  v.  Foster,  Cro.  Jac.  233;  Biggin 
V.  Bridge,  3  Keb.  634.) 

A  mere  indulgence  which  has  formed  the  customary 
mode  of  dealing  between  the  parties,  and  by  which  the 
payment  of  the  rent  has  been  allowed  to  be  deferred  for  a 
certain  period  after  the  date  when  reserved  payable,  will 
not  prevent  the  landlord  recovering  it  by  action  or  distress 
before  the  period  has  expired. 
Forehand  Rent  may  be  reserved  payable  in   Eulvance,  and  so 

recovered  by  action  on  the  covenant  or  agreement,  or  by 
distress  {Lee  v.  Smith,  9  Ex.  662 ;  23  L.  J.,  Ex.  198 ; 
Yeonian  v.  Ellison,  36  L.  J.,  0.  P.  326 ;  L.  R.,  2  C.  P. 
681 ;  Buckley  v.  Taylor,  2  T.  R.  600 ;  Ex  parte  Hale,  1 
Ch.  D.  285 ;  45  L.  J.,  Bkcy.  21 ;  Charters  v.  Sherrock, 
Ale.  &  Nap.  17,  506 ;  EaiTison  v.  Barry,  7  Price,  690) ; 
but  not  in  an  action  for  use  and  occupation.  {Angell  v. 
JRandall,  16  L.  T.,  N.  S.  498.) 

By  the  custom  of  the  coimtry  rent  may  be  due  in 
advance.  {Buckky  v.  Taylor,  2  T.  R.  600.)  But  where 
there  was  an  agreement  for  the  payment  of  rent  quarterly, 
it  was  held  that  the  first  payment  became  due  at  the  end 
of  the  first  quarter,  and  that  the  custom  to  pay  rent  in 
advance  could  not  be  imported  into  the  agreement.  {Doe 
V.  Weller,  1  Jur.  622.) 

It  seems  doubtful  whether  a  reservation  of  rent  in 
advance  during  the  whole  term  would  be  warranted  in  a 
lease  under  a  power  to  let  for  the  best  yearly  rent  that  can 
reasonably  be  obtained.  {Rutland  v.  Wythe,  10  CI.  &  F. 
419,  469 ;  12  M.  &  W.  355,  399.)  A  proviso  that  the 
first  five  years'  rent  should  be  paid  in  advance  was  held 
not  to  be  warranted  by  such  a  power  {Booth  v.  A^ Beckett, 


rent. 
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9  L.  T.,  N.  S.  68) ;  but  the  reservation  of  the  last  half 
year's  rent  in  advance  is  free  from  objection.  {Rutland  v. 
Wyikcy  supra,)  And  in  every  case  it  is  a  question  of  fact 
whether  or  not  the  best  rent  is  reserved. 

Where  a  lease  reserving  a  forehand  rent  detennines,  and 
the  tenant  continues  to  hold  on  without  any  express  stipu- 
lation to  the  contrary,  the  refit  continues  payable  in  advance. 
{Finch  V.  Miller^  5  C.  B.  428.)  But  there  must  be  a  clear 
intention  that  it  is  to  be  payable  in  advance  during  the 
whole  of  the  tenancy,  for  where  there  was  a  reservation  of 
rent,  ^*  to  commence  at  Michaelmas,  and  to  be  paid  three 
months  in  advance,"  it  was  regarded  as  limited  to  the  first 
quarter.  {Holland  v.  Pahevy  2  Stark.  161 ;  and  see 
Hopkins  V.  HelmorCy  8  A.  &  E.  463 ;  Clarke  v.  Holfordy  2 
C.  &  K.  540.)  It  is  very  usual,  especially  in  farming 
leases,  to  reserve  the  last  half-year's  rent  payable  in 
advance;  and  where  it  was  provided  that  the  tenant 
should  pay  the  last  half-year's  rent  in  advance,  "  which 
last-mentioned  half-year's  rent  should  be  considered  as 
reserved  and  due  on  the  said  29th  day  of  September  pre- 
ceding, if  the  landlord  should  see  cause  for  such  a 
demand,"  it  was  held  that  the  rent  became  due  on  the 
29th  of  September,  and  that  the  landlord  was  entitled  to 
make  such  a  demand  and  distrain,  although  the  day  was 
past.  ( mttij  V.  Williams,  12  W.  R.  755 ;  Williams  v. 
Holmesy  22  L.  J.,  Ex.  283.)  When  rent  is  payable  in 
advance  "  if  required,"  reasonable  notice  should  be  given 
before  enforcing  it.  {London  and  Westminster  Loan  Co,  v. 
Lond.  8f  N.  W.  Rail.  Co.,  37  Sol.  J.  497.) 

Payment  before  the  tune  when  the  rent  becomes  due.  Rent  paid 
though  good  as  against  the  landlord  himself  {Nash  v.  before  due  not 
Cray,  2  Y.  &  F.  391),  does  not  discharge  the  tenant  as  ^^^^^^'fi^®- 
against  any  person  who,  before  the  rent  is  due,  acquires 
the  landlord's  estate,  unless  the  tenant  has  no  notice  before 
the  proper  date  of  payment  that  the  landlord  has  parted 
with  his  estate.  (4  Anne,  c.  16,  ss.  9,  10.)  Therefore 
where  a  lessor  let  his  land  at  a  rent  payable  quarterly,  and 
afterwards  mortgaged  it,  but  remained  in  possession  and 
obtained  from  the  lessee  who  had  notice  of  the  mortgage  a 
year's  rent  in  advance,  it  was  held  that  the  payment  of 
rent  in  advance  was  not  a  good  payment  as  against  the 
mortgagee,  who,  before  the  rent  became  due,  gave  the 
lessee  notice  to  pay  the  rent  to  him  {De  NichoUs  v. 
Saunders,  L.  E.,  5  0.  P.  589 ;  39  L.  J.,  C.  P.  297 ;  and 
Bee  Municipal  Permanent,  8fc.  Building  Society  v.  Smith,  22 
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Time  of  day 
when  due. 


To  be  de- 
manded. 


Q.  B.  D.  70) ;  and  the  same  rule  applies  where  the  lessor 
grants  away  the  reversion.  {Cook  v.  Guerra^  L.  R.,  7 
0.  P.  132 ;  41  L.  J.,  C.  P.  89.) 

Eent  is  due  at  the  first  moment  of  the  morning  of  the 
day  appointed  for  payment,  but  is  not  in  arrear  imtil  the  first 
moment  of  the  next  day.  {Dibble  v.  Bowatef\  2  E.  &  B. 
564 ;  22  L.  J.,  Q.  B.  396.)  The  older  oases  decided  that 
rent  was  not  due  until  midnight  of  the  day  of  reservation 
{Cutting  v.  Derby,  2  W.  Bl.  1077;  Norris  v.  Harrison,  2 
Madd.  268),  but  the  diBtinction  was  chiefiy  important  as 
to  questions  of  the  right  to  rent  as  between  the  heir  and 
personal  representatives  of  the  landlord,  which  have  been 
obviated  by  33  &  34  Vict.  o.  35  {post,  p.  275).  In  order 
to  entitle  the  lessor  to  re-enter  and  avoid  the  estate  for 
forfeiture  for  breach  of  the  condition  for  payment  of  rent, 
it  must  be  demanded  a  su£G[cient  time  oefore  sunset  to 
allow  of  the  money  being  counted ;  and  if  payment  is  not 
made  on  demand,  the  person  must  remain  imtil  the  sun 
has  set,  that  there  may  be  a  constructive  continuing  demand 
up  to  that  time.  {Ex  parte  Smyths  1  Swanst.  343,  note ; 
Duppa  V.  MayOy  1  Wms.  Saund.  287  (m).)  So  that  a 
demand  at  half-past  ten  in  the  morning  of  the  last  day 
{Acocks  V.  PkillipSy  5  H.  &  N.  183),  or  at  one  o'clock  {Doe 
V.  Pauly  3  0.  &  P.  613),  is  not  good.  Modem  leases  gene- 
rally contain  an  express  stipulation  dispensing  with  a 
formal  demand.     {Doe  v.  Masters,  2  B.  &  C.  490.) 

Except  where  the  crown  is  the  lessor,  rent,  unless  other- 
wise provided,  is  payable  upon  the  land,  and  no  forfeiture 
is  worked  unless  so  demanded.  {Burroughes^  casCy  4  Co. 
72,  a.)  But  if  there  be  a  covenant  to  pay  rent,  and  the 
landlord  sues  upon  it,  it  is  no  defence  that  the  rent  W8is  not 
demanded  upon  the  land ;  for  a  covenant  for  payment  of 
rent  at  a  time  and  in  manner  reserved,  when  no  particular 
place  is  mentioned,  is  analogous  to  a  covenant  to  pay  a 
certain  sum  of  money  in  gross  on  a  day  certain,  in  wmch 
C6ise  it  is  incumbent  on  the  covenantor  to  seek  out  the 
person  to  be  paid,  and  tender  the  money.  {Haldane  v. 
Johnson,  22  L.  J.,  Ex.  264;  8  Ex.  689.) 

How  payable.  Kent  may  be  paid  in  the  same  manner  as  any  other  debt. 
Thus,  payment  in  silver,  gold,  or  Bank  of  England  notes 
would  DC  unexceptionable,  and  the  landlord  might  refuse 
to  be  paid  in  any  other  way.  But  he  may  waive  this  right, 
and  then  the  payment  may  be  in  anything  which  the 

KoteBor         parties    treat  as    money.     Country  baiik   notes  or    the 

cheques. 


Where  rent 
is  payable. 
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tenant's  cheque,  unless  objected  to  hj  the  landlord,  wiU 
amount  to  a  conditional  payment.     ( Ward  v.  Evaiis,  2  Ld. 
Eaym.  928 ;  Pearce  v.  Davia^  1  M.  &  Rob.  365.)     If,  how- 
ever, the  country  bank  fail,  or  the  cheque  be  dishonoured, 
the  landlord's  remedies  remain  entire.     {Everett  v.  Collins^ 
2  Camp.  515 ;  Cohen  v.  Hale,  47  L.  J.,  Q.  B.  496 ;  3  Q. 
B.  D.  371 ;  Byles  on  Bills,  25,  14th  ed.)     But  in  the  case 
of  a  note,  or  a  cheque  not  on  the  drawer's  own  account,  it 
must  be  presented  for  payment  within  a  reasonable  time ; 
for  otherwise,  if  the  bank  or  person  who  ought  to  pay  it 
becomes  insolvent,  the  landlord  must  bear  the  loss,  because 
he  prevented  the  tenant  from  receiving  the  money  by  de- 
taining the  note  in  his  custody.     ( Ward  v.  Evans,  supra  ; 
Camidge  v.  Allenbi/,  6  B.  &  0.  373 ;  Lichfield    Union  v. 
Greene,  26  L.  J.,  Ex.  140  ;  Hopkins  v.  Ware,  L.  R.,  4  Ex. 
268 ;  38  L.  J.,  Ex.  147.)     Where  the  plaintiff  and  defen- 
dant each  kept  an  account  with  one  banker,  and  in  October 
the  plaintiff  authorized  the  defendant  to  pay  into  his  account 
a  sum  due  for  rent,  the  defendant  wrote  saying  it  was  done, 
and  the  plaintiff  sent  him  a  receipt ;  the  sum,  owing  to  a 
mistake,  was  not  transferred  until  the  9th  of  December, 
when  a  notice  was  sent  to  plaintiff  of  the  transfer,  but  it 
did  not  reach  him  imtil  the  lltb,  and  in  the  meanwhile, 
on  the  10th,  the  bankers  failed ;  it  was  held  that  this  was 
a  sufficient  payment.     (Eyles  v.  Ellis,  4  Bing.  112.)     A  Remittance 
remittance  by  post,  if  authorized  by  the  landlord  or  pre-  ^^  P^"*- 
viously  sanctioned  by  him,  would  be  a  sufficient  payment 
( Wancicke  v.  Noakes,  Peake,  98) ;  and  where  there  was  a 
request  so  to  remit,  it  would  be  remitted  at  the  peril  of  the 
landlord,  if  the  tenant  had  used  due  caution  in  delivering 
it  at  the  post  office.     (Hawkins  v.  Rutt,  Peake,  248.)     A 
landlord  by  taking  a  security  does  not  merge  his  original  Rent  not 
claim  in  respect  of  rent ;  and  therefore  a  bond,  bill  of  ex-  "merged  by 
change,  or  promissory  note,  taken  for  rent  {Harns  v.  Ship-  seomi  y. 
itay,  Bull.  N.  P.  178 ;  Davis  v.  Gt/de,  2  A.  &  E.  623 ; 
Palfrey  v.  Bakei\  3  Price,  572),  whether  the  rent  be  reserved 
by  deed  or  by  parol  ( Willett  v.  Earle,  1  Vem.  490 ;  Gage 
V.  Actofi,  1   Balk.  3-^5),  will  not,  until   actual  payment 
under  the  bond,  bill,  or  note,  imless  there  be  a  distinct 
agreement  to  that  effect,  operate  as  a  satisfaction  of  the 
rent,  or  even  suspend  the  landlord's  right  to  distrain,  or  his 
other  remedies  for  the  recovery  of  the  rent. 

Payment  or  tender  of  rent  should  be  to  the  landlord  To  whom 
himseU  or  his  duly  authorized  agent  {Goodland  v.  Blemthy  P*y*We. 

[And  tee 
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Chap,  r/.,       1  Camp.  477) ;  that  is  (1)  a  person  the  tenant  has  been 
Hutr^nA         expressly  directed  to  pay  {Roper  v.  Bumford,  3  Taunt.  76) ; 

(2)  one  whom  the  tenant  has  previously  paid  with  the 
approval  of  the  landlord ;  or  (3)  one  who  would  be  entitled 
to  give  receipts  for  the  same  in  the  ordinary  course  of  his 
duties,  as  the  steward  or  estate  agent  of  the  landlord.  If 
mEuie  to  the  landlord's  wife,  her  agency  must  be  established 
like  any  other  agency,  e.g.  by  like  payments  previously 
sanctioned.  {Broume  v.  Powell^  4  Bing.  230;  Offlet/  v. 
Clai/y  2  M.  &  Ghr.  172.)  Payment  to  an  agent  whose 
authority  has  been  revoked  ( Venning  v.  Braj/y  31  L.  J., 
Q.  B.  181 ;  2  B.  &  S.  502),  or  to  a  person  not  entitled  to 
receive  it,  with  the  acquiescence  (under  a  false  impression) 
of  the  person  really  entitled  ( Williams  v.  Bartholomew^  1  B. 
&  P.  326),  is  not  good.  Bent  paid  to  the  wrong  person 
imder  a  mistake  of  fact  may  be  recovered  back.  {Barber 
V.  Braumy  26  L.  J.,  C.  P.  41;  1  0.  B.,  N.  S.  121 ;  Newsome 
V.  Grahamy  10  B.  &  0.  234.) 
In  the  caae  of  Where  the  lessors  are  joint  tenants,  payment  to  either 
joint  tenants,  qj^q  [q  sufficient  {Robinson  v.  Hofmany  4  Bing.  562,  per 
Burrough,  J.) ;  so,  in  the  case  of  tenants  in  common,  for 
though  their  interests  are  separate,  the  one  would  be 
regarded  as  the  agent  of  the  other.  (But  see  Thompson  v. 
Hakewelly  35  L.  J.,  0.  P.  18.)  The  tenant  may  not,  how- 
ever, continue  to  pay  the  whole  rent  to  one  tenant  in 
common  after  notice  from  the  other  not  to  do  so.  {Harrison 
V.  Bambyy  5  T.  E.  246 :  Powis  v.  Smithy  5  B.  &  Aid. 
850.) 

If  a  lessor  after  granting  a  lease  mortgage  the  reversion, 
the  tenant  may  continue  to  pay  rent  to  him  until  notice 
from  the  mortgagee  to  the  contrary  {Trent  v.  Hunty  22 
L.  J.,  Ex.  318 ;  9  Ex.  14  ;  4  Anne,  c.  16,  s.  10) ;  so  if  the 
lease  be  granted  after  the  mortgage,  but  by  the  mortgagor 
alone.  {P(^e  v.  Biggs,  9  B.  &  C.  251,  per  Bayley,  J.) 
Formerly  a  mortgagor  having  parted  with  his  reversion 
could  not  recover  in  ejectment  or  in  an  action  for  rent 
against  a  tenant  whose  tenancy  existed  at  the  date  of  the 
mortgage.  (2  Dav.  Oonv.  650,  3rd  ed.)  But  by  sect.  25, 
sub-s.  5,  of  the  Judicature  Act,  1873  (36  &  37  Vict.  c.  66), 
it  is  provided  that  a  mortgagor  for  the  time  being  entitled 
to  the  possession  or  receipt  of  the  rents  and  profits  of  any 
land  as  to  which  no  notice  of  intention  to  enter  into  posses- 
sion or  receipt  of  rents  and  profits  thereof  shall  have  been 
given  by  the  mortgagee,  may  sue  for  possession  or  for  re- 
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oovery  of  such  rents  or  profits  in  his  own  name.  {Heath  v. 
Pugh,  6  Q.  B.  D.  345 ;  13  App.  Cas.  235 ;  50  L.  J.,  Q.  B. 
477.)  After  notice  from  the  mortgagee  to  pay  the  rents 
to  him,  he  is  entitled  to  sue  or  distrain  for  all  unpaid 
arrears  and  future  rents  in  the  case  of  leases  made  prior  to 
the  mortgage  {Moss  v.  Oallimorey  1  Sm.  L.  C.  604,  9th  ed. ; 
De  Nicholh  v.  Saunders,  L.  E.,  6  C.  P.  589 ;  39  L.  J.,  0.  P. 
297),  or  since  the  mortgage  and  in  pursuance  either  of  a 
power  in  the  mortgage  deed  {Rogers  v.  Humphreys,  4  A.  & 
E.  299),  or  of  the  statutory  power  conferred  by  the  Con- 
veyancing Act,  1881  (44  &  45  Vict.  c.  41),  s.  18.  {Ante, 
p.  54 ;  and  see  Municipal  Peivnanent,  8fc.  Building  Society 
V.  Smith,  22  Q.  B.  D.  70  ;  58  L.  J.,  Q.  B.  61.)  In  the 
case  of  tenancies  created  since  the  mortgage,  but  not  in 
pursuance  of  such  powers  as  last  mentioned,  a  notice  by 
the  mortgagee  to  the  lessee  to  pay  rent  to. him  does  not 
make  the  lessee  his  tenant  or  create  any  privity  of  estate 
between  them  so  as  to  enable  the  mortgagee  to  sue  or  dis- 
train for  rent.  {Evans  v.  Elliott,  9  A.  &  E.  342.)  If 
acquiesced  in  and  assented  to  by  the  tenant  {Toicerson  v. 
Jackson,  [1891]  2  Q.  B.  484 ;  61  L.  J.,  Q.  B.  36,  explain- 
ing Broum  v.  Storey,  1  M.  &  Ghr.  117;  Underhay  v.  Read, 
20  Q.  B.  D.  209 ;  57  L.  J.,  Q.  B.  129),  a  new  tenancy 
from  year  to  year  is  created  between  the  lessee  and  the 
mortgagee,  at  the  old  rent  {Corhett  v.  Plowden,  25  Ch.  D. 
678 ;  54  L.  J.,  Ch.  109) ;  and  payment  to  the  mortgagee 
discharges  the  tenant  in  respect  of  rent  becoming  due  after 
such  assent.  ( Underhay  v.  Read,  supra.)  But  the  mere 
fact  of  the  tenant  remaining  in  possession  after  receiving 
such  a  notice  is  no  evidence  of  assent.  {Towerson  v.  Jackson, 
supra.)  Instead  of  acquiescing  in  the  notice  the  tenant 
can  decline  to  pay,  give  up  possession,  and  recover  damages 
against  the  mortgagor  for  breach  of  covenant  for  quiet 
enjoyment.  {Carpenter  v.  Parker,  3  C.  B.,  N.  S.  206 ;  27 
L.  J.,  C.  P.  78.)  If  he  neglect  to  give  up  possession  the 
mortgagee  can  eject  him,  but  cannot  recover  arrears  of 
rent  as  mesne  profits.  {Turner  v.  CamerorCs  Coalbrook 
Steam  Coal  Co.,  5  Ex.  932;  20  L.  J.,  Ex.  71;  Litchfield 
V.  Ready,  6  Ex.  939  ;  20  L.  J.,  Ex.  51.)  In  the  case  of 
land,  the  right  of  ejectment  is  subject  to  the  provisions  of 
the  Tenants'  Compensation  Act,  1890  (53  &  54  Vict.  c.  57, 
infra.  Chap.  IX.,  s.  4.) 

A  parol  agreement  for  the  reduction  of  rent,  for  which  Amount  re- 
there  is  no  consideration,  is  a  mere  indulgence  which  the  ST*"*^^ 
lajidlord  may  at  any  time  put  an  end  to  and  insist  on  the      ^  "«"•* 
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original  rent.  {Crowky  v.  Ft%,  7  Ex.  319 ;  21  L.  J.,  Ex. 
135.)  Nor  will  the  Courts  grant  specific  performance  of  a 
written  promise  by  the  landlord  to  reduce  the  rent  reserved 
by  a  lease  under  seal  in  consideration  of  previous  expendi- 
ture on  the  premises  by  the  tenant  and  a  fall  in  the  value 
of  the  lands,  notwithstanding  acceptance  of  the  reduced 
rent  for  seven  years.  [Fitzgerald  v.  Lord  Portarlington 
[1835],  1  Jones  (Ir.  Ex.)  431.)  But  an  agreement  for  the 
reduction  of  rent  consequent  on  a  threat  by  the  tenant 
to  leave  may  amount  to  a  surrender  of  the  old  and  the 
creation  of  a  new  tenancy  at  the  reduced  rent.  {Parker  y. 
Bngga,  37  Sol.  J.  452.) 

The  rent  may  be  a  sum  ascertained  and  certain  in 
amount,  or  it  maybe  fluctuating  in  amount,  but  ascertain- 
able by  some  rule  of  calculation  contained  in  the  lease — 
the  latter  kind  of  rent  is  usual  in  mining  leases,  in  which 
a  fixed  minimum  or  dead  rent  is  reserved,  with  a  further 
rent  or  royalty  upon  the  quantity  of  mineraLs  sold  or 
gotten.  If  the  mmerals  demised  are  not  worth  the  work- 
ing, or  the  lessee  is  prevented  from  working  by  accidents, 
faults,  or  defects,  he  must  still  pay  the  minimum  rent  {Bute 
V.  Thompson,  13  M.  &  W.  487 ;  Rex  v.  Bedworth,  8  East,  387 ; 
Jefferya  v. Fairs, 4  Ch. D.  448 ;  46  L.  J.,  Oh.  113,  ante,  p. 220); 
nor  will  the  Courts,  on  equitable  grounds,  relieve  from  the 
payment  of  such  minimum  rents.  {Phillips  v.  Jones,  9 
Sim.  619  ;  Ridgway  v.  Sneyd,  Kay,  627.)  But  where  the 
thing  let  is  a  nonentity,  the  lessee  is  not  bound  to  pay  rent. 
{Gotmn  V.  Christie,  L.  R.,  2  Sc.  &  Div.  273.)  A  covenant 
to  pay  a  proportion  of  all  such  sums  of  money  as  the  coals 
gotiben  should  sell  for  at  the  pit's  mouth,  was  held  not  to 
make  the  lessee  liable  to  pay  any  such  proportion  in  respect 
of  coals  sold  elsewhere  than  at  the  pit's  mouth.  {Clifton  v. 
TFalmesley,  5  T.  R.  664.) 

If  a  person  enter  at  a  rent  to  be  fixed  in  future,  no 
distress  can  be  made,  but  an  action  may  be  brought  for 
the  rent  on  a  quantum  valebat  {Hamerton  v.  Stead,  3  B.  & 
C.  478) ;  but  a  single  payment  makes  it  certain,  so  that  it 
can  thenceforth  be  distrained  for. 

A  gross  sum  in  the  nature  of  a  penalty  agreed  to  be 
paid  for  breach  of  any  covenant  in  a  lease,  cannot  be 
recovered  as  rent;  but  where  additional  rents  are  re- 
served for  the  non-observance  of  particular  covenants  or 
stipulations,  to  be  calculated  according  to  the  extent  of 
such  non-observance — e.  g.,  a  rent  of  6/.  per  acre  for  land 
ploughed  or  cultivated  contrary  to  the  tenus  of  the  lease — 
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suoh  rents  are  regarded  not  as  penalties,  but  as  liquidated 
damages,  and  are  to  be  paid  exactly  as  reserved  {Far rani  v. 
Oimius,  3  B.  &  Aid.  692 ;  Re  Earl  of  Mexborough  and  Wood, 
47  Ij.  T.  516 ;  Jones  v.  Oreeny  3  T.  &  J.  298),  and  the  mere 
use  of  the  word  *'  penalty  "  in  reference  to  the  increased 
payment  will  not  make  it  such,  if  the  Court  is  satisfied  upon 
the  language  of  the  whole  instrument  that  liquidated 
damages  were  intended  {JElphimtane  v.  Monkland  Iron  Co,, 
13  App.  Cas.  332 ;  35  W.  B.  17 ;  and  see  as  to  distinction 
between  penalties  and  liquidated  damages,  Magee  v.  Lavell, 
43  L.  J.,  0.  P.  131 ;  L.  R.,  9  C.  P.  107 ;  Re  Newman,  Ex 
parte  Capper,  4  Ch.  D.  724 ;  46  L.  J.,  Bkcy.  57 ;  Wallia 
V.  Smith,  21  Ch.  D.  243 ;  52  L.  J.,  Ch.  145 ;  Chit.  Cent. 
842  et  aeq.  12th  ed. ;  Peachy  y.  Somerset,  2  Wh.  &  T.  L.  C. 
1123),  and,  if  so  provided  in  the  lease  may  be  recovered 
by  distress.  {Rolfe  v.  Peterson,  2  Bro.  P.  C.  436 ;  Pollitt 
V.  Forrest,  11  Q.  B.  949 ;  16  L.  J.,  Q.  B.  424;  Bowers  v. 
Nixon,  18  L.  J.,  Q.  B.  35.)  And  if  the  agreement  is  in 
effect  that  an  increased  rent  shall  be  paid,  it  will  be  re- 
coverable by  distress  as  of  common  right  without  an 
express  provision.  {Roulston  v.  Clarke,  2  H.  Bl.  563; 
Pollitt  V.  Forrest,  supra.)  The  courts  wiU  not  on  equit- 
able grounds  relieve  against  such  a  covenant.  {Rolfe  v. 
Peterson,  supra.)  The  common  instances  of  reservations  in  reepeot  of 
of  additional  rents  are  for  ploughing  up  ancient  meadow  '^l^t  «>*« 
or  pasture  land  {Rolfe  v.  Peterson,  supra ;  Woodward  v.  ^^*  ' 
Oyles,  2  Yem.  119),  for  converting  into  tillage,  land  used 
as  meadow  or  pasture  land  at  the  time  of  the  demise 
{Botcers  v.  Nixon,  12  Q.  B.  558),  for  converting  particular 
lands  into  tillage  {Far rant  v.  Olmius,  supra),  for  ploughing 
or  converting  into  tillage  more  than  a  certain  proportion 
of  the  demised  lands,  either  during  any  part  of  the  term 
{Denton  v.  Richmond,  1  Cr.  &  M.  734),  or  during  a  certain 
number  of  the  last  years  thereof  {Roulston  v.  Clarke,  2  H. 
Bl.  563 ;  Birch  v.  Stephenson,  3  Taunt.  469),  for  sowing 
more  than  a  given  number  of  acres  in  one  year  with  a 
particular  crop  {Jones  v.  Ghreen,  3  T.  &  J.  298),  for  mowing 
without  first  manuring  {Bowers  v.  Nixon,  supra),  and  for 
removing  hay  and  other  produce  grown  upon  the  land. 
{Pollitt  V.  Forrest,  supra ;  Legh  v.  Lillie,  6  H.  &  N.  165  ; 
Belden  v.  Tattersall,  7  L.  T.,  N.  S,  718.)  Where  the 
reservation  was  of  an  additional  rent  during  the  last 
twenty  years  of  a  term,  for  every  acre  of  meadow  which 
should  be  ploughed,  broken  up,  or  converted  into  tillage 
during  the  said  last  twenty  years  of  the  term,  it  was  held 
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that  the  rent  was  due  in  the  last  twenty  years  if  the  land 
was  then  ploughed,  whether  it  was  first  ploughed  in  the 
last  twenty  years  or  before,  and  that  the  rent  continued 
payable  during  the  twenty  years,  though  the  land  was 
again  laid  down  in  permanent  grass.  {Birch  v.  Stephenson^ 
3  Taunt.  469.)  But  lands,  ploughed  shortly  before  the 
commenoement  of  a  term,  are  not  rendered  pasture  so  as  to 
prevent  the  tenant  breaking  them  up,  by  his  having  for 
thirty  years  of  the  term  allowed  them  to  continue  as 
pasture.  {Ooring  v.  Oon'ngy  3  Swanst.  661.)  A  landlord 
does  not  waive  his  right  to  additional  rent  by  having 
knowledge  of  the  breach  and  subsequently  accepting  the 
original  rent,  for  liquidated  damages  cannot  be  waived. 
(Denton  v.  Richmond^  1  Cr.  &  M.  734.) 

Where  a  lease  reserves  an  Euiditional  rent  in  case  of 
breaches  of  covenant,  and  also  gives  a  power  of  re-entry 
for  such  breaches,  the  landlord  has  the  option  either  to 
re-enter  or  accept  the  increased  rent.  ( Weston  v.  Managers 
of  Metropolitan  Asylum  District^  9  Q.  B.  D.  404;  51  L.  J., 
Q.  B.  399.)  But  where  there  is  an  absolute  covenant  by 
the  tenant  to  do  a  certain  thing,  and  a  proviso  for  reduc- 
tion of  rent  so  long  as  he  shall  continue  to  observe  his 
covenant,  he  has  not  the  option  of  breaking  his  covenant 
provided  he  pay  the  unreduced  rent.  {Hanbwy  v.  Cundyy 
58  L.  T.  155.) 
Deductiona  Where  the  tenant  has  paid,  on  behalf  of  the  landlord, 

to'prosKT^**    sums  which  it  was  the  laDdlord's  duty  to  pay,  and  which 
tenant's  were  charged  upon  the  land,  so  that  the  failure  to  pay  them 

poeaeasion.  would  prevent  the  tenant's  peaceable  possession  of  the  pro- 
perty, the  tenant  is  considered  as  authorized  by  the  land- 
lord to  make  such  payments,  and  treat  the  same  as  having 
been  made  in  satisfaction  or  part  satisfaction  of  his  rent. 
(Oraham  v.  Allsoppj  3  Ex.  186;  18  L.  J.,  Ex.  85 ;  Jones 
V.  MonnSy  18  L.  J.,  Ex.  477.)     Of  this  description  are 

{>ayments  of  rent  made  by  the  tenant  to  the  superior 
andlord  of  his  own  lessor,  to  prevent  his  own  goods  oeing 
taken  in  distress  [Sapsford  v.  Fletcher^  4  T.  R.  511 ;  Wheeler 
V.  Branscombej  5  Q.  B.  373  ;  0*Donoghue  v.  Coalbrook  Co.j 
26  L.  T.,  N.  S.  806),  notwithstanding  the  superior  land- 
lord may  not  have  threatened  to  distrain,  but  only  demanded 
the  rent,  or  may  have  allowed  the  occupying  tenant  time  to 
ly.  [Carter  v.  Carter ^  5  Bing.  406  ;  VcUpy  v.  Manley^  1 
I.  B.  594.)  Such  also  are  payments  of  an  annuity,  or  a 
legacy  secured  by  powers  of  distress  [Taylor  v.  Zainiraj  6 
Taunt.  524)  y  and  interest  due  on  a  mortgage  created  before 
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the  tenancy  {Johnson  v.  JoneSy  9  A.  &  E.  809 ;  Dyer  v. 
Bowley^  2  Bing.  94)  ;  or  after  tiie  tenancy.  {Underhay  v. 
Bead,  20  Q.  B.  D.  209 ;  67  L.  J.,  Q.  B.  129.)  But  in  the 
latter  case,  unless  the  tenancy  is  binding  upon  the  mort- 
gagee, there  must  have  been  an  actual  payment  on  demand 
to  the  mortgagee,  and  not  merely  a  notice  to  piay.  ( Wilton 
V.  Dunn,  17  Q.  B.  294 ;  21  L.  J.,  Q.  B.  60 ;  Hickman  v. 
Machin,  4  H.  &  N.  716;  28  L.  J.,  Ex.  310;  Wheels  v. 
Bramcombe,  5  Q.  B.  373 ;  13  L.  J.,  Q.  B.  83.) 

Property  tax  and  tithe  rent-charge  being  payable  by  the  Or  in  respect 
landlord,  notwithstanding  any  contract,  if  they  be  paid  by  oflandlord's 
the  tenant,  they  may  be  deducted  from  his  rent.  [Frank" 
lin  v..  Carter,  1  C.  B.  750.)  There  are  some  taxes  also 
which,  in  the  absence  of  agreement  between  the  parties, 
though  payable  in  the  first  instance  by  the  tenant,  may  be 
deducted  from  his  rent.  Of  these  are  land  tax,  sewers 
rate,  &c.  {Ante,  p.  253.)  Such  deductions  in  respect  of 
taxes  must  be  made  from  the  next  rent  due  after  they  are 
paid,  as  they  cannot  afterwards  be  retained,  or  recovered 
by  action  from  the  landlord  {Cumming  v.  Bedborough,  15 
M.  &  W.  438 ;  Denby  v.  Moore,  1  B.  &  Aid.  123 ;  Andrew 
V.  Hancock,  1  B.  &  B.  37 ;  Dawes  v.  Thomas,  [1 892]  1 
Q.  B.  414),  except  under  a  special  agreement.  {Lamb  v. 
Bretmter,  4  Q.  B.  D.  220;  48  L.  J.,  Q.  B.  421.)  Nor 
can  they  be  retained  imtil  they  have  been  €U3tually  paid 
{Byan  v.  Thompson,  37  L.  J.,  C.  P.  134 ;  L.  E.,  3  0.  P. 
144) ;  and  the  tenant  upon  making  the  deduction  should 
be  prepared  to  produce  the  receipt  for  the  tax. 

If  by  mistake  and  without  fraud  the  tenant  is  permitted  ABowances 
to  make  deductions  from  his  rent  in  respect  of  outgoings  ^"i^^*^  ^^ 
which  he  ought  to  have  borne  himself,  and  the  receipt  is 
given  for  the  balance,  expressing  it  to  be  such,  the  deduc- 
tions are  treated  as  payment,  and  the  landlord  cannot 
afterwards  recover  the  amount  so  allowed.  {Waller  v. 
Andrews,  3  M.  &  W.  312;  Bramston  v.  Robins,  4  Bing. 
11 ;  ante,  p.  260.) 

Except  in  respect  of  the  above  payments,  or  under  the  No  other  set- 
Agricultural  Holdings  Act,  1883  {post.  Chap.  VI.),  the  ^^^^^"^ 
tenant  cannot,  when  the  rent  is  distrained  for,  deduct  from 
or  set-off  against  the  rent,  sums  due  from  the  landlord  to 
hiTTi,  or  payments  made  on  behalf  of  the  landlord.  {Absolom 
V.  Knight,  Bull.  N.  P.  181 ;  Andrew  v.  Hancock,  supra,) 
In  an  action  for  the  rent,  any  other  liquidated  demand 
may  be  pleaded  by  way  of  set-off.    But  the  tenant  cannot 
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in  an  action  set  ofi  unliquidated  damages  against  rent 
( Weigall  v.  Waters^  6  T.  E.  488)  though  he  may  counter- 
claim for  them. 

Upon  an  eviction  by  the  landlord  from  the  whole  or  any 
part  of  the  premises,  there  is  a  suspension  of  the  entii^ 
rent  until  the  tenant  re-enters  and  resumes  possession 
{Salmon  v.  Smithy  1  Wms.  Saund.  204,  n.  (2) ;  Neak  v. 
Mackermej  1  M.  &  W.  747) ;  and  an  eviotion  of  an  under- 
tenant is  an  eviction  of  the  tenant.  {Bum  v.  Phelps^  1 
Stark.  94.)  To  constitute  an  eviction  which  will  operate 
as  a  suspension  of  rent,  it  is  not  necessary  there  should  be 
an  actual  phyaioal  expuMon  from  any  part  of  the  premises; 
but  any  act  of  a  permanent  character  done  by  the  landlord, 
or  by  his  procurement,  with  the  intention  of  depriving  the 
tenant  of  the  enjoyment  of  the  premises  as  demised,  or 
any  of  them,  will  operate  as  such  an  eviction.  {Upton  v. 
Tomiend,  25  L.  J.,  C.  P.  44 ;  17  C.  B.  30.)  But  there  must 
be  an  actual  dispossession  of  the  tenant,  and  not  a  mere 
constructive  eviction  or  temporary  trespass.  {Henderson  v. 
MearSy  28  L.  J.,  Q.  B.  305 ;  Wheelers.  Stevenson^  30  L.  J., 
Ex.  46;  6  H.  &  N.  158;  Newhy  v.  Sharpe,  8  Ch.  D.  39  ; 
47  L.  J.,  Oh.  617.)  After  an  eviction  from  part  of  pre- 
mises held  at  an  entire  rent  the  landlord  cannot  recover 
rent  under  the  original  contract ;  and  if  the  tenant  there- 
upon give  up  possession  of  the  residue,  he  is  entirely  dis- 
charged ;  but  if  he  do  not  give  up  the  residue,  he  remains 
liable  for  the  use  and  occupation  thereof.  {Smith  v. 
Raleighy  3  Camp.  514.)  Eent  is  not  suspended  by  the 
destruction  of  the  premises  {ante^  p.  191),  or  by  reason  of 
their  becoming  uninhabitable  through  liie  neglect  of  the 
landlord  to  repair.  {Ante,  p.  196.)  And  where  there  is  a 
proviso  for  abatement  of  rent  in  ca^e  the  premises  become 
uninhabitable  through  "  flood,  fire,  storm,  tempest,  or  other 
inevitable  accident,^*  the  latter  words  mean  accidents  ejmdem 
generis  with  those  specified.  {Saner  v.  Bilton,  7  Ch.  D. 
815  ;  47  L.  J.,  Ch.  267 ;  Manchester  Bonded  Warehouse  Co. 
V.  Carr,  5  C.  P.  D.  507 ;  49  L.  J.,  C.  P.  809.) 

If  the  tenant  be  evicted  from  the  premises  by  a  title  para- 
motmt  to  the  landlord's  {Stevenson  v.  Lamhard^  2  East,  675), 
or  by  act  of  law,  as  by  a  railway  company  under  the  powers 
of  its  Act,  the  tenant  is  discharged  from  the  accruing  rent 
{Clapham  v.  Draper,  Cab.  &  E.  484),  but  not  from  rent 
due  and  in  arrear.  If  in  either  of  those  cases  there  is  an 
eviction  from  part  only  of  the  properly,  there  will  be  an 
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appoitionnient  of  rent  between  that  taJken  and  that  remain- 

ing  in  the  tenant's  possession,  such  apportionment  in  the  ease 

of  property  taken  by  a  railway  to  be  made  by  the  agreement 

ol  the  parties,  or  by  two  jnatioes,  or  by  a  jury.     (8  &  9 

Vict.  0.  18,  s.  119 ;  Re  WarCy  9  Ex.  395.)     An  apportion-  46  &  47  Viot. 

ment  also  takes  place  where  the  landlord  resumes  possession  ®'  ®^>  *•  *^* 

of  part  of  the  property  demised  under  the  Agricultural 

Holdings  Act,  1883  (46  &  47  Vict.  c.  61),  s.  41. 

By  the  common  law  when  a  person  having  a  limited  Apportion- 
interest  in  land,  as  a  tenant  for  life,  without  power  of  leas-  P®***^  °^  ^J 
ing,  granted  a  lease  which  endured  beyond  his  interest,  and  S^T^^  ° 
died  during  the  interval  between  two  of  the  rent  days,  the 
whole  rent  from  the  last  day  of  payment  was  lost,  because 
the  lease  determined  by  the  lessor's  death,  and  rent  was 
not  apportionable  in  respect  of  time.     For  this  state  of 
things  a  remedy  was  provided  by  11  Geo.  2,  c.  19,  s.  15,  Under 
and  4  &  5  Will.  4,  o.  22,  ss.  1,  2,  the  combined  effect  of  J^^^^^' 
which  was  to  provide  that  where  the  lessor's  interest  deter-  4  &  s  wm.  4, 
mined  by  his  own  death  or  that  of  another  person,  or  by  «.  22. 
any  other  means,  before  or  on  the  rent  day,  the  personal 
representatives  of  the  lessor,  or  the  lessor  himself,  as  the 
case  might  be,  should  be  able  to  recover  from  the  tenant  by 
action  a  proportionate  p8u:t  of  such  rent  in  respect  of  the 
time  which  elapsed  between  the  last  rent  day  and  the  day 
of  the  determination  of  the  lease.     (See  Clunks  case^  Tud. 
L.  C.  E.  P.  284,  301,  3rd  ed.) 

Those  acts,  however,  applied  only  where  the  interest  of 
the  person  entitled  was  terminated  by  the  death  of  himself 
or  another,  and  not  as  between  the  real  and  personal  re- 
presentatives of  a  person  dying  seised  in  fee  {Brotme  v. 
Amyot,  3  Hare,  173  ;  Re  Clulmo's  Estates,  3  K.  &  J.  689) ; 
nor  to  demises  not  in  writing.  {Re  Markby,  4  My.  &  0. 
484  ;  Milh  v.  Trumper,  L.  E.,  4  Ch.  320.)  However,  by 
the  Apportionment  Act,  1870  (33  &  34  Vict.  c.  35),  it  was  Under  33  & 
enacted  that  rent  and  all  other  periodical  payments  in  the  ^*  ^^^^'  ^-  ^^• 
nature  of  income  (whether  reserved  or  made  payable  under 
an  instrument  in  writing  or  otherwise)  shall  be  considered 
as  accruing  from  day  to  day,  and  shall  be  apportionable  in 
respect  of  time.  (Sect.  2 ;  Re  Lucas,  55  L.  J.,  Ch.  101.) 
Tms  enactment  comprehends  all  persons,  whatever  their 
interest,  and  however  determined,  so  that  the  personal 
representatives  of  an  owner  in  fee  are  entitled  as  against 
his  heir  or  devisee  to  an  apportionment  of  rents  reserved  to 
him.     {Capron  v.  Capron,  Li.  E.,  17  Eq.  288 ;  43  L.  J., 

t2 
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Ch.  677 ;  Hasluck  v.  Pedley,  44  L.  J.,  Ch.  143  ;  L.  E.,  19 
Eq.  271 ;  Pollock  v.  Pollock,  L.  E.,  18  Eq.  329 ;  Constable 
V.  ConstaJble,  11  Oh.  D.  681 ;  48  L.  J.,  Ch.  621.)    And 
the  Act  is  retrospeotive,  appl^inff  to  all  cases,  whether  the 
instrument  comes  into  operation  before  or  after  the  passing 
of  the  Act  {Re  Cline's  Trusty  L.  E.,  18  Eq.  213 ;  22  W.  E. 
612  ;  Lawrence  v.  LawrencCy  26  Ch.  D.  795 ;  53  L.  J.,  Ch. 
982) ;  but  not  where  it  has  been  expressly  stipulated  that 
Bemedies  for   there  shaU  be  no  apportionment.    (Sect.  7.)    The  Act  does 
Jl^^^l^     not  alter  the  day  on  which  the  rent  becomes  payable,  but 
ahares.  provides  that  the  apportioned  part  of  the  rent  shall  be  re- 

coverable when  the  next  entire  portion  shaU  become  due 
and  not  before  (sect.  3 ;  Re  United  Club  and  Hotel  Co.y  60 
L.  T.  665) ;  and  persons  shall  have  the  same  remedies  for 
recovering  apportioned  parts  as  for  entire  portions :  pro- 
vided that  persons  liable  to  pay  rents  reserved  out  of  or 
charged  on  lands  or  other  hereditaments  of  any  tenure,  and 
the  same  lands  or  other  hereditaments,  shall  not  be  resorted 
to  for  any  such  apportioned  part  forming  part  of  an  entire 
or  continuing  rent  as  aforesaid  specifically,  but  the  entire 
or  continuing  rent,  including  such  apportioned  part,  shall 
be  recovered  and  received  by  the  heir  or  other  person  who, 
if  the  rent  had  not  been  apportionable  under  this  Act,  or 
otherwise,  would  have  been  entitled  to  such  entire  or  con- 
tinuing rent,  and  such  apportioned  part  shall  be  recoverable 
from  such  heir  or  other  person  by  the  executors  or  other 
parties  entitled  under  this  Act  to  the  same  by  action  at  law 
or  suit  in  equity.     (Sect.  4.) 

The  proviso  to  the  last  section  only  applies  where  there 
has  been  a  succession  of  interest  in  the  reversion.  The  Act 
enables  a  landlord  to  recover  apportioned  rent  from  each 
tenant  for  the  period  during  which  he  was  such.  Thus,  a 
trustee  in  banbuptcy  or  omer  assignee  of  a  lease  who  as- 
signs over  between  two  quarter-days  is  liable  for  the  pro- 
portion of  rent  up  to  the  time  of  the  assignment.  {Swansea 
RankY.  ThomaSy  4  Ex.  D.  94  ;  40  L.  T.  558;  HqpkinsonY. 
Loteringy  11  Q.  B.  D.  92 ;  52  L.  J.,  Q.  B.  391.  As  to 
apportionment  in  the  case  of  the  winding-up  of  a  company 
see  Re  South  Kensington  StoreSy  Rx  parte  Seymour y  17  Ch. 
D.  161 ;  50  L.  J.,  Ch.  446,  and  infray  Chapter  VI. ;  and 
see  Hartcup  v.  Relly  Cab.  &  E.  19,  21,  where  the  tenancy 
was  determined  by  arrangement  in  the  middle  of  a  quarter.) 
In  Re  Lucasy  Parish  v.  Hudson  (55  L.  J.,  Ch.  101 ;  64 
L.  T.  30),  the  Court  of  Appeal  (Fiy,  L.  J.,  diss.)y  held 


SECT.  XVII.]  RBNT.  277 

that  a  clause  in  a  will,  by  which  the  testator  forgave  his 
tenant  rent  "  due  and  owing  from  him  at  the  time  of  my 
decease/'  did  not  include  the  rent  down  to  the  day  of  tes- 
tator's death,  but  only  to  the  previous  quarter  day  on  which 
the  rent  was  reserved  payable. 

The  Act  was  held  not  to  apply  in  the  case  of  a  tenant 
who  was  dispossessed  by  title  paramount  in  the  middle  of 
a  quarter.     {Clapham  v.  Draper ^  Cab.  &  E.  484.) 

Apportionments  in  respect  of  estate  take  place  whenever  Apportion- 
the  estate  of  the  landlord  becomes  vested  by  conveyance  or  ments  in 
devolution,  or  by  act  of  law,  in  several  distinct  persons,  for  J^^te. 
then  the  rent  may  be  divided  between  the  several  parts ; 
but,  subject  to  the  statute  next  mentioned,  unless  the 
lessee  consents  to  an  apportionment  it  must  be  made  by 
a  jury.     {Blm  v.  Collins^  5  B.  &  Aid.  866  ;  and  see  antey 
p.  275.) 

In  the  case  of  leases  made  after  the  31st  December,  1881,  44  ft  46  Viot. 
the  Conveyancing  Act,  1881  (44  &  46  Vict.  c.  41),  s.  10,  *^-  *^»  ■•  ^^' 
provides  that  the  rent  reserved  by  a  lease  shall  run  with 
the  reversion,  notwithstanding  severance,  and  shall  be 
capable  of  recovery  by  the  persons  from  time  to  time  en- 
titled to  the  apportioned  shares.  It  would  appear  that 
under  this  Act,  when  the  reversion  is  severed  and  the  rent 
properly  apportioned,  the  lessee  is  bound  by  such  appor- 
tionment though  he  has  not  assented  to  it. 

In  case  of  non-payment  of  rent  the  landlord  may  either  Landlord's 
(1)  distrain  for  it ;  (2)  bring  an  action  on  the  express  or  "mediee  in 
implied  promise  to  pay ;  (3)  sue  for  use  and  occupation ;  ^J^ent^" 
or  (4)  if  the  instrument  contain  an  apt  proviso,  re-enter  for  rent, 
the  forfeiture  created  by  non-payment. 

Of  the  remedies  possessed  by  a  landlord  for  the  recovery  (i)  DnzBxaB. 
of  rent,  the  most  important,  because  the  most  summaiy,  is 
that  of  distress,  which  will  be  fully  considered  in  Chap.  VI. 

The  landlord,  instead  of  exercising  his  right  of  distress,  (2)  Aonov. 
may  proceed  to  recover  the  rent  by  eiction,  or,  having  dis- 
tramed,  if  the  distress  be  not  sufficient  to  satisfy  the  rent, 
he  may  then  proceed  by  action  for  the  residue  {Efford  v. 
BurgesSy  1  M.  &  Rob.  23 ;  Lear  v.  Edmonds^  1  B.  &  Aid. 
157 ;  Lingham  v.  TTa^ren,  2  B.  &  B.  36 ;  Philpott  v.  Le- 
hain,  35  L.  T.,  N.  S.  855) ;  but,  having  distrained,  he  can- 
not brin^  an  action  until  he  has  realissed  the  distress,  even 
though  it  be  insufficient  to  satisfy  the  rent.  {Lehain  v. 
PhUpott,  L.  E.,  10  Ex.  242 ;  44  L.  J.,  Ex.  226.) 

In  an  action  for  rent  the  writ  may  be  specially  indorsed 
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under  E.  S.  C,  1883,  Ord.  HE.,  r.  6,  even  in  the  case  of 
penalty  rents,  if  claimed  as  liquidated  damages. 

The  statute  3  &  4  Will.  4,  c.  27,  s.  42,  enacts  that  no 
arrears  of  rent  shall  be  recoverable  by  any  distress,  action, 
or  suit,  but  within  six  years  next  after  the  same  shall  have 
become  due,  or  after  a  written  acknowledgment.  {Posty 
p.  296.)  The  Act  3  &  4  Will.  4,  c.  42,  s.  3,  enacts  that 
all  actions  of  debt  for  rent  upon  an  indenture  of  demise 
shall  be  commenced  within  twenty  years  after  the  cause  of 
action.  The  result  of  these  two  enactments  is  that,  where 
the  lease  is  not  by  deed,  no  arrears  of  rent  beyond  six 
years  can  be  recovered ;  that  if  it  is  by  deed  with  a  cove- 
nant to  pay  rent,  the  landlord,  as  to  arrears  not  due  more 
than  six  years,  has  his  remedy  by  distress,  and  as  to  the 
remainder  of  the  arrears,  up  to  twenty  years  he  has  his 
remedy  by  action  upon  the  tenant's  covenant.  {Paget  v. 
Foley,  2  Bing.  N.  0.  679 ;  Hunter  v.  Nockolds,  19  L.  J., 
Ch.  177 ;  Mannings.  Phelps,  10  Ex.  59 ;  Darley  v.  Tennant, 
63  L.  T.  257  ;  Donegan  v.  Neill  (1885),  16  L.  K,  Ir.  309 ; 
Shelford's  E.  P.  Stats.  249—259,  8th  ed. ;  2  Dav.  Conv. 
571,  3rd  ed.)  The  limitation  of  twelve  years  imposed  by 
the  Eeal  Property  Limitation  Act,  1874  (37  &  38  Vict. 
0.  57,  ss.  1,  8),  does  not  apply  to  a  rent  reserved  upon  a 
deed  of  demise.  {Qrant  v.  Ellis,  9  M.  &  W.  113 ;  Donegan 
V.  Neill,  supra.) 

In  the  case  of  a  tenancy  within  the  Agricultural  Hold- 
ings Act,  1883,  the  right  of  distress  is  limited  to  rent 
which  became  due  not  more  than  one  year  before  the 
mttking  of  the  distress.  (46  &  47  Vict.  c.  61,  s.  44.) 
There  is  also  a  limitation  upon  the  right  of  distress  in  the 
case  of  a  tenant's  bankruptcy,  and  where  the  tenant  is  a 
limited  company  being  wound  up.  These  will  be  con- 
sidered at  length  in  Chapter  VI. 

So  long  as  the  relationship  of  landlord  and  tenant  sub- 
sists the  right  of  the  landlord  to  rent  is  not  barred  by 
nonpayment  for  any  length  of  time,  except  as  to  the 
arrears  beyond  the  period  of  limitation.  {Archbold  v. 
Sculli/,  9  H.  L.  0.  360.) 

The  statute  8  Anne,  c.  14,  s.  1,  provides  that  no  goods 
or  chattels  whatsoever  in  or  upon  any  messuage,  lands,  or 
tenements  leased  for  lives,  terms  of  years,  or  at  will,  or 
otherwise,  shall  be  liable  to  be  taken  by  virtue  of  any 
execution,  unless  the  party  at  whose  suit  the  execution  is 
sued  out  shall,  before  the  removal  of  the  goods  from  off 
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the  premifles  ( Wharton  v.  Nayhr^  12  Q.  B,  673 ;  17  L.  J., 

Q.  B.  278 ;   White  v.  Bimtead,  22  L.  J.,  0.  P.  115 ;  13 

C.  B.  304 ;  Ex  parte  Polkfiy  Re  BenH  DaviSj  65  L.  J.,  Q.  B. 

217 ;  54  L.  T.  304),  pay  to  the  landlord  all  such  sum  or 

BuinB  of  money  as  are,  or  shall  be,  due  for  rent  at  the  time 

of  taking  such  goods,  provided  the  said  arrears  do  not  to  one  year's 

exoeed  one  year's  rent ;  and  in  case  they  do,  the  jud^ent  ""^^ 

may  be  executed  after  paying  one  year's  rent,    lliere 

must  be  a  tenancy  at  a  rent  certain  (Riseley  y.  Ryky  11  M. 

&  W.  16),  and  tne  landlord  can  only  claun  rent  actually 

due  at  the  time  of  taking  the  goods  {Hoskim  y.  Knight^  1 

M-  &  S.  245 ;  Ex  parte  Pollen^  Re  Benn  Davisy  supra) ; 

though  he  may  claim  rent  payable  in  advance  where  so 

reserved  (Harrkaii  y.  Barry ,  7  Price,  690),  and  he  may 

claim  the  full  rent,  though  accustomed  to  remit  portion 

to  the  tenant.     ( Willidms  v.  Lewsey^  8  Bing.  28.)     Bent 

being  due  the  sherifi  must  pay,  notwithstanding  tne  goods 

taken  are  those  of  a  stranger  {Forster  v.  CooksoUy  1  Q.  B. 

419 ;  10  L.  J.,  Q.  B.  167) ;  or  are  goods  not  liable  to 

distress.     {Riseley  v.  Ryle,  11  M.  &  W .  22.) 

The  Act  does  not  apply  to  executions  under  the  warrant 
of  a  County  Court  (a  distinct  remedy  having  been  provided 
for  such  cases ;  see  infra,  pp.  280, 281),  nor  to  executions  at 
the  suit  of  the  landlord  himself  {Taylor  y.  LanyoUy  6  Bing. 
536,  544) ;  nor  to  executions  against  a  sub-lessee,  so  as  to 
enable  a  ground  landlord  to  claim  rent  on  an  execution 
against  an  underlessee.  {Bennefs  Case,  2  Str.  787;  in  Thur- 
goody.  Richardson,  7  Bing.  428,  the  contranr  was  decided,  but 
the  earlier  decision  was  not  cited.)  Neither  does  the  Act 
apply,  xmless  at  the  time  of  the  execution  there  is  an 
exiisting  tenancy,  or  enable  the  landlord  to  claim  arrears  of 
rent  due  tmder  a  lease  which  has  expiretl^'pr  been  deter- 
mined by  notice  to  quit,  or  by  ejectment.  {Cox  v.  Leigh, 
43  L.  J.,  a  B.  123 ;  L,  R.,  9  ft.  B.  333 ;  Hod-gson  v. 
Oascoigne,  5  B.  &  Aid.  88.)  But  the  tenancy  created  by 
an  attornment  in  a  mortgage  deed  is  sufficient  {Yates  v. 
Radtledge,  29  L.  J.,  Ex.  117  ;  6  H.  &  N.  249) ;  feo  is  the 
tenancy  created  by  possession  under  a  contract  of  purchase 
at  a  fixed  rent  until  completion  of  the  purchase,  i^unders 
V.  Musgrave,  6  B.  &  C.  624.) 

No  landlord  of  any  tenement  let  at  a  weekly  rent  shall  or  to  four 
have  a  claim  or  lien  upon  any  goods  taken  in  execution  JJ^^^ 
under  the  process  of  any  court  of  law  for  more  than  four  where  let- 
weeks'  arrears  of  rent;  and  if  such  tenement  shall  be  let  tingforieas 

than  a  year. 
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for  any  other  term  less  than  a  year,  the  landlord  shaU  not 
have  any  claim  or  lien  on  such  goods  for  more  than  the 
arrears  of  rent  aocroing  during  four  such  terms  or  times  of 
payment.     (7  &  8  Vict.  c.  96,  s.  67.) 

The  sheriff's  duty  is  to  levy,  first,  for  the  rent,  and  then 
for  the  execution  {Colyer  v.  Speer^  2  B.  &  B.  67) ;  and  he 
must  satisfy  the  rent  if  he  know  it  to  be  due,  though  he 
may  not  have  had  express  notice  from  the  landlord. 
(Biseley  v.  Eyle,  11  M.  &  W.  16,  20 ;  Bible  v.  ffusset/y  16 
W.  R.  710.)  He  is  not  bound  to  inquire  from  the  land- 
lord if  any  rent  is  due  {Smith  v.  Russell^  3  Taunt.  400) ; 
but  if  he  is  informed  that  rent  is  due  it  is  sufficient  to  put 
him  on  his  guard.  {Colyer  v.  Speer^  supra,)  There  are 
authorities  to  the  effect  that  an  express  demand  for  the  rent 
by  the  landlord  is  necessary  to  make  the  sheriff  liable. 
( Waring  v.  Dewberry ^  1  Str.  97 ;  Palgrave  v.  Windham,  1  Str. 
212 ;  Gawler  v.  Chaplin,  2  Ex.  603 ;  18  L.  J.,  Ex,  42.) 

When  rent  is  daimed  the  sheriff  must  ascertain  that  it 
is  really  due,  and  if  there  is  a  lease  he  is  entitled  to  see  it. 
{Augustin  v.  Challis,  17  L.  J.,  Ex.  73 ;  1  Ex.  279.)  The 
shenff  is  not  bound  to  advance  the  money  to  pay  Ihe  rent 
out  of  his  own  pocket.  In  practice  it  is  usually  advanced 
by  the  execution  creditor,  and  if  he  decline  to  advance  it 
the  sheriff  may  refuse  to  sell.  {Cocker  v.  Musgrove,  9  Q.  B. 
223 ;  15  L.  J.,  Q.  B.  365.)  But  if  the  sheriff  is  willing 
to  do  so  he  may  sell  and  pay  the  landlord's  rent  and  apply 
the  surplus,  if  any,  in  satisfaction  of  the  debt,  and  if  there 
is  no  surplus  may  return  nulla  bona,  {lb.;  Wintle  v. 
Freeman,  11  A.  &  E.  547.) 

If  the  sheriff  infringe  the  statute  he  is  liable  to  an  action 

{Calvert  v.  Jolijfe,  2  B.  &  Ad.  418),  but  only  where  there 

has  been  an  etctual  or  constructive  removal  of  the  goods 

from  the  premises.     {Smallman  v.  Pollard,  13  L.  J.,  C.  P. 

116 ;  6  M.  &  Ghr.  1001 ;   WhUe  v.  Bimtead,  22  L.  J.,  0.  P. 

115;  13  C.  B.  304.)     The  measure  of  damages  of  the 

landlord  is  primd  facie  the  amount  of  rent  due,  unless  it  be 

shown  that  the  actual  value  of  the  goods,  as  distinguished 

from  their  value  at  a  forced  sale,  was  a  less  amount. 

{Thomas  v.  Mirehouse,  19  Q.  B.  D.  563 ;  56  L.  J.,  Q.  B. 

653.)     But  note  also  50  &  51  Vict.  c.  55,  s.  29  (2),  (d)  (ii.) 

In  oam  of  The  statute  51  &  52  Vict.  c.  43,  s.  160,  after  providing 

Soo***i^^^*  that  the  statute  of  Anne  shall  not  apply  to  goods  taken  in 

Ooxat^       execution  under  the  warrant  of  a  County  Uourt,  proceeds, 

^^but  the  landlord  of  any  tenement  in  which  any  such 
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goods  shall  be  so  taken  may  claim  the  rent  thereof  at  any 
time  within  five  clear  days  from  the  date  of  such  taking, 
or  before  the  removal  of  the  goods  by  delivering  to  the 
bailiff  or  oflBcer  making  the  levy  any  writing  signed  by 
himself  or  his  agent  which  shall  state  the  amount  of  rent 
claimed  to  be  in  arrear,  and  the  time  for  and  in  respect  of 
which  such  rent  is  due ;  and  if  such  daim  be  made  the 
bailiff  or  officer  making  the  levy  shall,  in  addition  thereto, 
distrain  for  the  rent  so  claimed,  and  the  costs  of  such  dis- 
tresSy  and  shall  not  within  five  days  next  after  such  distress 
sell  any  part  of  the  goods  taken  imless  they  be  of  a  perish- 
able nature,  or  upon  the  request  in  writing  of  the  party 
whose  goods  shall  have  been  taken ;  and  the  bailiff  shall 
ofterwiurds  sell  such  of  the  goods  under  the  execution  and 
distress  as  shall  satisfy,  first,  the  costs  of  and  incident  to 
the  sale,  next,  the  claim  of  such  landlord,  not  exceeding 
the  rent  of  four  weeks  where  the  tenement  is  let  by  the 
week,  the  rent  of  two  terms  of  payment  where  the  tene- 
ment is  let  for  any  other  term  less  than  a  year,  and  the 
rent  of  one  year  in  any  other  case,  and  lastly,  the  amount 
for  which  the  warrant  was  issued." 

The  landlord  is  entitled  to  be  paid  if  the  execution  is 
lawful,  though  levied  on  the  goods  of  a  person  other  than 
the  tenant.  {Hughes  v.  Smallwood,  25  Q.  B.  D.  306 ;  63 
L.  T.  198.) 

Bent  cannot  be  recovered  for  premises  which  have  been  Bent  of 
let  for  a  purpose  contrary  to  the  provisions  of  a  statute  pren^iflee  let 
{Gas  Light  and  Coke  Co.  v.  Turner,  6  Bing.  N.  0.  324),  or  p^^**^ 
for  an  immoral  purpose,  as  for  purposes  of  prostitution 
{Smith  V.  WhUe,  L.  E.,  1  Eq.  626 ;  35  L.  J .,  Ch.  454 ; 
Oirardy  v.   Richardsoriy  1   Esp.   13) ;    and  although  not 
originally  let  for  an  immoral  purpose,  the  landlord  cannot 
recover  for  rent  accruing  after  notice  that  they  are  being 
so  used  {Jennings  v.  Throgmorton,  Ey.  &  M.  251),  even 
though  the  user  is  prohibited  by  the  lease.     {Smith  v. 
Whitey  supra,) 

A  landlord  is  not  entitled  in  the  administration  of  the  No  priority- 
estate  of  a  deceased  tenant  to  be  paid  his  rent  in  priority  ^'  ^*i^ 
to  other  creditors,  whether  the  rent  is  reserved  by  deed  or  tion  suit 
by  parol.     {Shirreff  v.  Eastings^  47  L.  J.,  Ch.  137 ;  6 
Ch.  D.  610 ;  32  &  33  Vict.  c.  46,  s.  1 ;  2  Wms.  on  Exors. 
1010,  7th  ed.)  ^ 

When  there  is  an  actual  demise  by  deed  the  compensation  (3)  Usb  and 

OOOUPATXON. 
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Ajotionfor 
use  and 
oocupation. 


Actual  or 

constmotiye 

oooupation 


under  an 
undertaking 
to  pay. 


for  the  use  of  the  property  is  leooverable  only  as  rent.  But 
if  a  person  enters  and  occupies  the  lands  or  premises  of 
another,  and  there  is  no  lease  by  deed,  the  owner  of  the  pro- 
pertyjc^n  bring  an  action  for  o^mpenUtion  in  the  nato^  of 
damages  for  the  use  and  occupation.  This  is  not  only  a  com- 
mon-law right  {Oibsan  v.  Kirk^  1  Q,.  B.  850),  but  the  11 
Geo.  2,  c.  19,  s.  14,  enacts,  that,  '4t  shall  be  lawful  for  the 
landlord,  where  the  agreement  is  not  by  deed,  to  recover  a 
reasonable  satisfaction  for  the  lands,  tenements  or  heredita- 
ments held  or  occupied  by  the  defendant,  in  an  action  on  the 
case,  for  the  use  and  occupation  of  what  were  so  held  or 
enjoyed ;  and  if  in  evidence  on  the  trial  of  such  action  any 
parol  demise  or  any  agreement  (not  being  by  deed), 
whereon  a  certain  rent  was  reserved,  shall  appecur,  the 
plaintiffs  shall  not  thereupon  be  non-suited,  but  may  make 
use  thereof  as  an  evidence  of  the  quantum  of  the  damages 
to  be  recovered."  The  action  will  lie  when  there  is  a  lease 
by  a  deed  only  intended  as  an  escrow  {Gudgeon  v.  Beaset^ 
6  E.  &  B.  986),  or  an  agreement  under  seal  not  amount- 
ing to  a  demise.  {Elliott  v.  BogerSy  4  Esp.  59.)  It  will 
also  lie  after  a  surrender  by  operation  of  law.  {Shaw  v. 
Lomas,  59  L.  T.  477.) 

There  must  have  been  an  occupation  or  holding  of  pre- 
mises by  the  defendant,  and  not  merely  an  agreement  to 
take  them.  {Edge  v.  Strafford^  1  Or.  &  J.  391 ;  Towne  v. 
B^Heinrichy  22  L.  J.,  C.  P.  219.)  But  a  person  may  have 
constructive  occupation  of  premises,  as,  where  he  locks 
them  up  and  goes  away.  {Conolly  v.  Baxter^  2  Stark.  527.) 
And  if  A.  agree  to  let  Ismds  to  B.,  who  permits  G.  to 
occupy  them,  B.  may  nevertheless  be  sued  for  use  and 
occupation  (Bull  v.  SibbSy  8  T.  B.  327),  unless  A.  recognize 
and  accept  C.  as  tenant.     {Harding  v.  Crethornj  1  Esp.  57.) 

The  occupation  must  have  been  under  an  express  or 
implied  undertaking  to  pay  for  it.  {Birch  v.  Wright^  1 
T.  K  387 ;  Churchward  v.  Ford,  2  H.  &  N.  446.)  Where 
a  person  is  let  into  possession  of  premises,  in  contempla- 
tion of  a  lease  to  be  granted,  which  he  afterwards  refuses 
to  execute,  he  is  liable  for  use  and  occupation.  {Dawes  v. 
Dowlingy  22  W.  E.  770.)  And  generally  the  mere  fact  of 
the  plaintiff's  ownership  of  the  property,  and  the  occupa- 
tion by  the  defendant,  is  sufficient  primd  facte  evidence  of 
such  an  undertaking.  {Sellier  v.  Sillcoxy  19  L.  J.,  Q.  B. 
295 ;  Churchtcard  v.  Ebrd^  supra.)    But  the  presumption 
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from  suoh  evidenoe  may  be  rebutted,  by  fihowinff  that  the 
possession  was  adverse  to  the  oonsent  of  the  plaintiff,  and 
was  that  of  a  mere  trespasser,  as  in  the  ease  of  a  vendor 
who  continues  in  possession  after  conveyance  {Tew  v.  Jones^ 
13  M.  &  W.  12 ;  except  he  do  so  under  an  agreement, 
Metropolitan  Rail.  Co.  v.  Befries^  2  Q.  B.  D.  387 ;  36  L. 
T.  494),  or  was  under  a  contract  with  a  third  party,  a 
stranger  to  the  plaintiff ;  or  by  showing  other  circumstances 
which  are  inconsistent  with  such  a  conlxact  between  plaintiff 
and  defendant  (ib. ;  Knight  v.  Car,  18  C.  B.  645  ;  Sloper  v. 
Saunders,  29  L.  J.,  Ex.  275 ;  Levy  v.  LeunSy  30  L.  J.,  C.  P. 
141) ;  as  that  it  was  the  occupation  of  an  intended  purchaser 
pending  a  treaty  for  sale,  which  went  off  ( Winterbottom  v. 
Ingham,  7  ft.  B.  611 ;  14  L.  J.,  ft.  B.  298 ;  Corngan  v. 
Woods,  Ir.  E.  1  C.  L.  73 ;  15  W.  E.  318),  unless  he  con- 
tinued to  occupy  after  it  had  gone  off.  {Howard  v.  8haw, 
8  M.  &  W.  118.)  Where  an  infant  procured  a  lease  on 
the  representation  that  he  was  of  full  age,  and  the  lessor 
sought  to  have  it  set  aside,  it  was  held  that  he  could  not 
also  recover  as  against  the  infant  damages  for  use  and 
occupation.  {Lempriere  v.  Lange,  12  CL  I).  675 ;  27  W. 
E.  879.)  As  soon  as  the  occupation  ceases,  the  implied 
contract  ceases ;  and  since  no  express  time  is  limited  for 
payment,  the  compensation  accrues  from  day  to  day. 

The  assignee  of  the  reversion  can  maintain  an  action  for  Who  may 
use  and  occupation  {Rennie  v.  Robinson,  1   Bing.  147 ;  maJTitain 
Standen  v.  Chrismas,  10  ft.  B.  135)  in  respect  of  occupa-  *^°° 
tion  since  the  assignment.     {Mortitner  v.  Preedy,  3  M.  &  W . 
602.)     So  can  the  assignee  of  a  mortgagor  who  has  let  the 
tenant  into  possession  after  the  mortgage,  notwithstanding 
a  notice  from  the  mortgagee  claiming  rent  {Hickman  V; 
Machin,  28  L.  J.,  Ex.  310) ;  so  can  a  corporation.  {Rochester 
V.  Pierce,  1  Camp.  466.)     And  the  action  will  lie  against  a 
corporation  which  has  occupied  under  a  parol  contract 
{Lowe  V.  London  8f  North  Western  Rail  Co.,  18  ft.  B.  632  ; 
21  L.  J.,  ft.  B.  361),  but  not  against  an  assignee  of  a 
tenancy  created  by  a  simple  contract,  who  has  not  occupied 
the  premises.     {How  v.  Kennett,  3  A.  &  E.  659.) 

Such  an  action  lies  for  the  enjoyment  of  a  licence,  or  of 
incorporeal  hereditaments,  as  for  the  use  of  a  watercourse 
{Davis  V.  Morgan,  4  B.  &  C.  8),  or  for  a  right  of  shooting 
{Dawes  v.  Bowling,  22  W.  E.  770) ;  or  for  the  pasture  and 
eatage  of  grass  {Sutton  v.  Temple,  12  M.  &  W.  52),  or  for 
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the  use  of  veins  of  minerals  {Jones  v.  Reynolds^  4  A.  &  E. 
805),  or  for  furnished  {Cooke  v.  Moj/lon,  16  L.  J.,  Ex.  253 ; 
1  Ex.  67),  or  unfurnished  {Izon  v.  OortoUy  1  Bing.  N.  C. 
501)  lodgings. 
(4)  Re-e»tbt.  The  landlord  may  at  his  option  oommenoe  proceedings 
for  re-entry  if  the  lease  oontain  a  proper  proviso  for  re- 
entry. The  subject  of  forfeiture  for  non-payment  of  rent, 
and  the  power  of  the  Courts  to  relieve  against  such  for- 
feiture, are  more  fully  considered  in  Chapter  YUI. 


(    286    ) 


CHAPTEE  VI. 

DISTRESS. 


Sect.  1. — Requmtes  to  Bight  to  distrain. 

The  landlord's  right  to  distrain  is  one  given  by  common  Reqnifiites  to 
law,  without  any  stipulation  upon  the  subject,  whenever  *^"J??^  ^^ 
there  is  a  demise  of  corporeal  hereditaments,  at  a  rent  oer-  Strain, 
tain,  payable  on  a  certain  day,  and  such  rent  is  in  arreax. 
But  to  give  the  common  law  rifi^ht  all  those  circumstances 
must  be  present.     And  in  addition,  inasmuch  as  by  the 
common  law  rent  was  incident  to  the  reversion  on  a  lease, 
a  distress  can,  in  general,  only  be  taken  by  the  person  who 
actually,  or  by  estoppel,  has  the  reversion,  or  who  has  a 
statutory  power  dispensing  with  the  necessity  for  a  rever- 
sion. 

By  the  contract  of  the  parties,  a  power  of  distress  may  ExproM 
be  given  "  as  for  rent  in  arrear  "  where  the  common  law  ppwor  to 
requisites  to  give  such  a  right  are  absent,  and  for  sums  ^■*™^' 
winch  are  not  rent ;  such  as  additional  sums  reserved  upon 
the  non-observance  of  any  stipulations  in  the  lease.    {Pol- 
litt  V.  Forrest,  16  L.  J.,  ft.  B.  424;  17  ib,  291 ;  ante,  p.  271.) 
But  such  a  power  given  merely  as  a  security  for  a  debt 
would  be  absolutely  void  unless  conforming  to  the  require- 
ments of  the  Bills  of  Sale  Acts.    Thus,  a  covenant  in  a 
lease  giving  the  landlord  power  to  distrain  as  for  rent  in 
arrear,  for  the  price  of  goods  supplied  to  the  tenant,  is 
void.    {Pulbrook  v.  Ashby,  56  L.  tJ.,  ft.  B.  376 ;  Stevens  v. 
Marston,  60  L.  J.,  ft.  B.  192 ;  39  W.  E.  129 ;  64  L.  T. 
274.)  ... 

Ordinarily,  no  notice  or  demand  of  payment  is  required  Ck>nditioiu 
as  a  condition  precedent  to  the  right  to  distrain.  But  a  pwcodent. 
demand  is  necessary  in  the  case  of  a  penal  rent  and  of  a 
rent  payable  at  alternative  periods,  where  the  landlord, 
having  taken  payment  at  one  of  the  periods  for  some  time, 
wishes  to  change  to  the  other  alternative  period.  {Mailam 
V.  Ardm,  10  Bing.  299.) 
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DISTRESS. 


[chap,  VI. 


Express 
power  does 
not  destroy 
oommonlaw 
power. 


(1)  An  actual 
demise. 


An  express  power  to  distrain  may  prescribe  oonditions 

Erecedent.  Thus,  a  power  to  distrain  after  the  rent  has 
een  "  legally  demanded,"  requires  the  distress  to  be  pre- 
ceded by  some  demand,  thougn  not  necessarily  the  formal 
demand  requisite  for  a  re-enfery-.  {Thorp  v.  Hartj  30  Sol.  J. 
464 ;  but  see  Bullen,  118.)  But  an  express  power  to  dis- 
train contained  in  a  lease  does  not  destroy  the  common  law 
power,  which  may  be  exercised  notwithstanding  the  inser- 
tion in  the  lease  of  a  similar  power  in  affirmative  terms, 
but  fettered  with  restrictions  (Oo.  litt.  204  b ;  Re  River 
Swale  Brick  and  Tile  Works,  62  L.  J.,  Ch.  638 ;  32  W.  R. 
202),  though  a  provision  containing  negative  words  im- 
plying that  the  common  law  right  is  not  to  exist  is  valid. 
{Gika  V.  Spencer,  26  L.  J.,  0.  P.  237 ;  3  0.  B.,  N.  S.  244.) 
Thus,  an  agreement  that  the  Ismdlord  should  not  distrain 
until  he  had  himself  paid  the  rent  of  the  premises  due  to 
the  superior  landlord  and  produced  the  receipt  for  it,  was 
held  to  be  sustainable.     {lb.) 

The  ri^ht  of  distress  may  be  lost,  postponed,  or  sus- 
pended, either  as  against  the  tenant  or  a  stranger,  by  an 
express  or  implied  agreement  not  to  distrain,  or  by  conduct 
on  the  part  of  the  landlord  inducing  the  owner  of  chattels 
to  believe  that  he  will  not  take  them  as  a  distress.  {Fowkes 
V.  Joyce,  2  Vem.  129 ;  Hors/ord  v.  Webster,  1  0.  M.  &  E. 
696.)  And  a  company,  having  allowed  themselves  to  be 
held  out  as  the  occupiers  of  premises  upon  which  goods 
were  deposited  for  warehousing,  were  held  to  be  estopped 
from  distraining  those  goods  as  landlord,  notwithstanding 
the  premises  were  in  fact  in  the  occupation  of  their  tenant. 
{Miles  V.  Purber,  L.  R.,  8  Q.  B.  77;  42  L.  J.,  Q.  B.  41.) 

There  must  be  an  actual  existing  demise.  The  common 
law  right  of  distress  does  not  exist  before  the  relationship 
of  landlord  and  tenant  is  complete,  nor  after  it  has  deter- 
mined. Formerly,  a  mere  entry  under  an  agreement  for 
a  lease  (not  amounting  to  an  actual  demise)  did  not  until 
payment  or  acknowle(^ment  of  rent  due  by  the  tenant  con- 
stitute the  relationship  of  landlord  and  tenant,  or  entitle 
the  owner  of  the  property  to  distrain.  {Hegan  v.  Johnson, 
2  Taunt  148 ;  Regnart  v.  Porter,  7  Bing.  451 ;  Dunk  v. 
Hunter,  5  B.  &  Aid.  322 ;  Watson  v.  Ward,  22  L.  J.,  Ex. 
161.)  This,  as  we  have  seen  {ante,  pp.  75,  113),  is  no 
longer  the  law ;  and  now,  possession  taken  by  the  tenant 
under  an  agreement  for  a  tenancy  which  can  be  specifically 
enforced,  gives  the  landlord  the  right  to  distrain  even  for 
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rent  in  advance,  if  the  agreement  so  provide.  ( Wabh  v. 
Lomdale,  21  Ch.  D.  9  ;  52  L.  J.,  Ch.  2 ;  46  L.  T.  858 ;  31 
W.  E.  109 ; — ^it  is  to  be  observed,  however,  that  in  this  case 
the  tenant  had  paid  rent,  and  therefore  the  distress  was 
valid  at  common  law.     Lee  v.  Smithy  23  L.  J.,  Ex.  198.) 

A  landlord  may  dlBtrain  imder  a  tenancy  at  will  at  a 
fixed  rent,  as  where  there  was  an  agreement  for  a  lease  of 
premises  at  a  specified  rent,  with  a  proviso  that  until  the 
lease  should  be  executed  tiie  rent,  covenants,  and  agree- 
ments agreed  to  be  therein  reserved  and  contained  should 
be  paid  and  observed.  {Anderson  v.  Midland  Rail,  Co.,  30 
L.  J.,  Q.  B.  94.) 

An  agreement  for  the  sale  of  premises,  under  which  the 
purchaser,  having  paid  a  deposit,  entered  into  possession, 
and  for  the  purpose  of  securing  the  payment  of  the  balance 
of  the  purchswe-money  and  peilormance  of  the  other  stipu- 
lations admitted  himself  to  be  a  tenant  thereof  at  a  weekly 
rent,  was  held  to  confer  a  right  of  distress  on  the  vendor. 
{Yeoman  v.  Ellison,  L.  E.,  2  C.  P.  681 ;  36  L.  J.,  0.  P. 
326.) 

When  the  tenancy  ends  the  common  law  right  of  distress 
is  gone.  (Co.  litt.  47  b.)  A  statutory  power,  however, 
exists  during  six  months  after  its  determination.  {Infra, 
p.  295.)  But,  where  a  tenancy  has  determined  by  notice 
to  quit,  and  the  tenant  holds  over  after  the  notice  has  ex- 
pired, the  landlord  cannot  distrain  for  the  rent  of  the  period 
for  which  the  tenant  holds  over,  without  some  evidence  of 
a  renewal  of  the  tenancy.  {Jenner  v.  Clegg,  1  M.  &  Eob. 
213 ;  Williams  v.  Stiven,  9  Q.  B.  14.)  Neither  can  the 
landlord  distrain  after  treating  the  tenant  as  a  trespasser 
by  bringing  an  ejectment  for  forfeiture.  {Bridges  v. 
Smyth,  5  Bmg.  410 ;  and  see  Chrimwood  v.  Moss,  41  L.  J., 
C.  P.  239 ;  L.  E.,  7  C.  P.  360.) 

If  a  tenant  be  evicted  by  title  paramount  but  remain  in 
possession  under  a  new  tenancy  created  by  agreement  with 
his  evictor,  his  original  landlord  cannot  distrain.  {Hop- 
craft  V.  Keys,  9  Bing.  613.)  A  landlord  cannot  distrain 
after  an  actual  surrender  of  the  term ;  but  an  incomplete 
surrender  leaves  the  tenancy,  together  with  the  right  to 
distrain,  still  subsisting.     {Coupland  v.  Maynard,  12  East, 

1340 

Tne  common  law  right  of  distress  exists  only  in  respect  (2)  Mmt 
of  rent.     {Ante,  pp.  96,  261.)    A  rent  must  be  reserved  "^•'V  <^t  of 
oat  of  lands  and  tenements.    There  can  be  no  oommon  h^Uammtt. 
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law  right  of  distress  for  a  payment  in  the  nature  of  rent 
reserved  upon  a  letting  of  incorporeal  hereditaments  (Go. 
litt.  47  a) ;  but  upon  a  demise  of  the  vesture  or  herbage 
of  land  a  rent  may  be  reserved,  and  cattle  upon  the  land 
distrained.  (lb,)  A  mere  licence  {ante^  p.  69),  as  of 
standing  room  for  machines  with  driving  power,  is  not  a 
demise,  and  does  not  carry  the  right  of  distress.  {Hancock 
V.  Austin^  14  C.  B.,  N.  S.  634 ;  32  L.  J.,  0.  P.  252.)  But 
the  exclusive  use  of  a  room  in  a  mill,  with  a  supply  of 
driving  power,  is  a  demise,  and  the  payment  reserved  a 
rent.  {Selb^  v.  Greaves,  L.  E..,  3  C.  P.  594 ;  37  L.  J., 
0.  P.  261 ;  Marshall  v.  Schqfield,  31  W.  E.  134 ;  52  L.  J., 
Q.  B.  58.)  Sums  reserved  for  the  use  of  chattels  confer 
no  right  of  distress,  but  when  chattels  are  let  with  houses 
or  land  at  one  entire  sum  the  payment  issues  out  of  the 
land,  and  is  rent,  and  may  be  distrained  for.  {AntCy 
p.  262.)  Such  is  the  case  of  ready-furnished  lodgings. 
{Nevoman  v.  Andeiion,  2  B.  &  P.,  N.  E.  224.)  Kents 
reserved  by  way  of  penalty  for  breaking  up  meadow  land, 
carrying  hay  off  the  premises  or  the  like,  may  be  distrained 
for.  {Follitt  V.  Farrest,  11  Q.  B.  949 ;  16  L.  J.,  Q,.  B. 
424;  ante,  jp.  271.) 

A  distress  can  only  be  taken  for  a  rent  which  is  certain. 
(Ante,  p.  270.)  It  is  sufficiently  certain  where,  although 
fluctuating  and  variable,  it  may  be  reduced  to  a  certainty 
by  computation,  or  the  happening  of  specified  events  {Ejh 
parte  Voisey,  Re  Knight,  21  Ch.  D.  442 ;  52  L.  J.,  Ch. 
121),  as  a  rent  of  so  much  per  thousand  for  bricks  made 
{Daniel  v.  Grade,  6  Q.  B.  145 ;  13  L.  J.,  Q.  B.  309) ;  or 
in  a  lease  of  a  weaving  shed,  a  rent  of  so  much  per  loom 
run  by  the  lessee.  {Walsh  v.  Lonsdale,  21  Ch.  D.  9.) 
And  where  a  tenant  entered  under  an  agreement  for  a 
lease  which  did  not  state  the  amount  of  rent  to  be  paid, 
and  no  lease  was  ever  executed,  but  the  tenant  paid  a 
certain  rent  for  two  years,  it  was  held  that  the  landlord 
might  distrain  for  the  like  rent  subsequently  becoming  due. 
{Knight  v.  BenM,  3  Bing.  361.)  If  a  lease  of  premises,  at 
one  entire  rent,  is  void  as  to  part  of  the  premises,  the  rent 
is  not  apportionable  so  as  to  enable  the  lessor  to  distrain 
for  part.  {Neale  v.  Mackenzie,  1  M.  &  W.  747 ;  Gardiner 
V.  Williamson,  2  B.  &  Ad.  336.) 

A  landlord  cannot  distrain  until  rent  is  in  arrear,  that 
is,  until  the  day  after  the  day  on  which  it  is  made 
payable.     {Dibbk  v.  Bowater,  22  L.  J.,  Q.  B.  396.)     But 
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being  in  arrear  his  right  is  not  suspended  by  taking  a 
security  for  the  rent  {antey  p.  267) ;  nor  by  an  agreement 
to  take  interest  on  the  arrears.  {Skerry  y.  FrestoUy  2 
Chitt.  245.)  Bent  reserved  payable  in  advance  may  be  so 
distrained  for.  {London  and  Westminster  Loan  Co.  v. 
London  and  North  Western  Rail  Co.^  37  8.  J.  497.)  If, 
under  the  reservation,  the  tenant  have  any  days  of  grace 
for  payment,  the  distress  cannot  be  made  before  they  nave 
expired.     {Ante,  p.  264.) 

We  have  previously  {ante,  p.  272),  pointed  out  what 
payments  made  by  the  tenant  to  preserve  his  possession 
are  treated  as  having  been  made  pro  tanto  in  satisfaction 
of  the  rent  itself.  But  with  these  exceptions,  the  general  Right  of  set- 
rule  of  law  is  that  there  is  no  right  of  set-off  against  a  S?JJ|!^'^  * 
distress  for  rent,  notwithstanding  the  tenant  may  have  a 
well-founded  claim  for  an  equal  or  greater  amount.  {Ante^ 
p.  273 ;  Absolom  v.  Knight,  Bull.  N.  P.  181 ;  Laycock  v. 
Tufnell,  2  Chitt.  531 ;  Townrow  v.  Benson,  3  Madd.  203 ; 
Pratt  V.  Keith,  33  L.  J.,  Ch.  528.)  As  to  holdings  to 
which  the  Agricultural  Holdings  Act,  1883  (46  &  47  Vict, 
c.  61),  applies,  however,  it  is  provided  by  sect.  47  that 
where  compensation  due  under  the  Act,  or  under  any 
custom  or  contract,  has  been  ascertained  before  the  land- 
lord distrains  for  rent  due,  the  amount  of  such  compensation 
may  be  set  off  against  the  rent  due,  and  the  balance  only 
distrained  for. 

Where  a  lease  reserves  a  certain  rent,  an  agreement  in  Agreement  to 
the  same  lease  to  allow  the  tenant  out  of  the  rent  a  given  ^^  sums 
sum  for  a  stipulated  purpose,  does  not  amoimt  to  a  dimi-  ^^^notdi- 
nution  or  alteration  of  the  rent  so  as  to  prevent  the  landlord  mmish  rent, 
from  distraining  for  the  entire  amoimt,  but  is  a  mere  cove- 
nant upon  which  the  tenant  may  have  lus  remedy  by  action. 
{Mason  v.  Chambers,  Cro.  Jac.  34 ;  Davies  v.  Stacey,  12  A. 
4  E.  506.) 

In  order  that  the  landlord  may,  without  express  agree-  (5)  A  legal 
ment,  have  the  right  to  distrain,  he  must  at  the  time  of  reversion  %n 
distress  have  a  reversion  in  himseK  (Bullen,  26),  though  it    •*^^'**'*^* 
is  immaterial  how  short  that  reversion  be.     If  a  tenant 
underlet  for  any  period  of  time  shorter  than  his  own 
interest,  though  omy  by  a  day,  he  has  a  reversion  sufficient 
to  entitle  him  to  distrain.     {Wade  v.  Marsh,  Latch.  211.) 
So  has  a  tenant  from  year  to  year,  underletting  from  year 
to  year  {Curtis  v.  Wheeler,  M.  &  M.  493 ;  Pike  v.  Eyre,  9 
B.  &  C.  909),  or  for  a  term  of  years  if  the  original  tenancy 
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from  year  to  year  lasts  beyond  that  term.  ( Oxley  y.  James^ 
13  M.  &  W.  214.)  But  if  a  person  transfer  all  his  interest 
in  a  term  to  another,  althougn  he  reserve  a  rent,  he  cannot, 
for  want  of  a  reversion,  dis&ain  for  the  rent  unless  he  has 
also  reserved  a  power  of  distress;  and  it  is  immaterial 
whether  the  instrument  purport  to  be  an  assignment  or  an 

underlease  ( v.  Cooper y  2  Wils.  375 ;  Preece  v.  Corner 

5  Bing.  24 ;  post^  Chap.  X.),  or  that^t  contains  a  stipulation 
that  the  transferee  is  to  be  tenant  to  the  transferor  during 
the  term  {Parmenter  v.  Webber y  8  Taimt.  693),  or  that  the 
transferee  has  paid  or  agreed  to  pay  money  as  rent,  {Hazel- 
dine  v.  SeatoUy  Cab.  &  E.  40.)  If  a  tenant  underlet,  reserv- 
ing a  reversion,  he  cannot  distrain  after  his  term  has  expired, 
though  his  tenant  continues  to  hold.  {Bume  v.  RicMrdsony 
4  Taunt.  720.)  The  granting  of  a  second  lease  to  commence 
on  the  expiration  of  the  existing  one  is  not  parting  with 
the  reversion.     {Smith  v.  Bat/y  2  M.  &  W.  684.) 

The  reversion  need  not  be  an  actual  one ;  it  is  sufficient 
if  it  be  a  reversion  by  estoppel.  Thus,  if  a  person  attorns 
or  acknowledges  himseU  the  tenant  of  another,  or  is  let 
into  possession  imder  a  demise  by  him,  he  is  estopped  from 
denying  that  a  reversion  exists.  {Evans  v.  MatthiaSy  26 
L.  J .,  a  B.  309 ;  Jolly  v.  Arbuthnoty  28  L.  J.,  Oh.  652  ; 
Morton  v.  WbodSy  37  L.  J.,  Q.  B.  242 ;  L.  E.,  4  Q.  B. 
293.) 


Wlienri^ht 
to  distrain 
withont 
hATin^  a 
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in  case  of 
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to  the  rent ; 


on  assignment 
of  the  rever- 
sion; 


Sect.  2. — IVho  may  distrain. 

In  particular  cases,  a  landlord  not  having  a  legal  rever- 
sion, may  nevertheless  distrain  for  rent.  In  some  cases, 
the  power  is  of  common  right,  as  where  a  rent  is  granted 
for  equality  of  partition  by  one  coparcener  to  another,  and 
in  other  cases  the  right  is  conferred  by  statute. 

By  sect.  10  of  the  Conveyancing  Act,  1881  (44  &  45 
Vict.  c.  41),  rent  reserved  by  a  lease  shall  be  capable  of 
being  recovered,  and  impliedly  distrained  for,  by  the  per- 
son from  time  to  time  entitled,  subject  to  the  term,  to  the 
income  of  the  land  leased,  that  is,  the  beneficial  owner  as 
well  as  the  legal  reversioner. 

If  a  landlord  assign  his  reversion,  he  loses  his  right  to 
distrain  for  arrears  of  rent  due  at  the  date  of  assignment. 
The  assignment  gives  the  assignee  the  title  to  the  rent  to 
become  due  on  the  next  day  for  payment  of  rent  after  the 
assignment,  but  not  for  the  antecedent  rent,  for  the  latter 
is  severed  from  the  reversion  and  becomes  a  mere  chose  in 
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action.     {Flight  y.  BenHey^  7  Sim.  149 ;  Staveley  y.  Alcocky 
16  Q.  B.  636 ;  20  L.  J.,  Q.  B.  320.) 

If  the  landlord  sell  the  property,  and  the  pnrohaser  pay 
his  pnrohase  money,  but  no  oonyeyance  is  executed,  the 
yendor  is  a  trustee  for  the  purchaser,  and  although  he 
has  the  legal  right  to  distrain,  he  will  not  be  allowed  to  do 
so  contrary  to  the  wishes  of  the  purchaser.  {Re  Powers, 
Manisty  y.  Archdale,  63  L.  T.  626 ;  39  W.  E.  185.) 

If  a  lessor  die,  the  person  who  in  law  is  entitled  to  the  on  death  of 
reyersion  may  distrain  for  rent  subsequently  becoming  due ;  ^®«*°'- 
the  lessor's  executors  or  administrators  for  that  which 
accrued  in  his  lifetime ;  it  haying  been  provided  by  3  &  4  3  &  4  Will.  4, 
Will.  4,  c.  42,  8.  37,  that  it  shaU  be  lawful  for  the  exe-  o-^^,  88. 37, 38. 
cutors  or  administrators  of  any  lessor  or  landlord  to  dis- 
train upon  lands  demised  for  any  term  or  at  will  for  the 
arrears  of  rent  due  to  such  lessor  or  landlord  in  his  life- 
time, in  like  manner  as  such  lessor  or  landlord  might 
haye  done  in  his  lifetime;  and  by  sect.  38,  that  such 
arrears  may  be  distrained  for  after  the  end  or  determina- 
tion of  such  term  or  lease  at  will  in  the  same  manner  as  if 
such  term  or  lease  had  not  determined:  provided  that 
such  distress  be  made  within  the  space  of  six  calendar 
months  after  the  determination  of  such  term  or  lease,  and 
during  the  continuance  of  the  possession  of  the  tenant 
from  whom  such  arrears  became  due ;  and  all  the  provi- 
sions in  the  several  statutes  relating  to  distresses  for  rent 
shall  be  applicable  to  the  distresses  so  made.  If  a  lessee 
grant  an  underlease  and  die,  the  reversion  and  the  rent 
accruing  after  his  death  as  incident  to  it  will  go  to  his 
personal  representative.  An  executor  may  distram  before 
obtaining  probate  {Whitehead  v.  Tayhr^  10  A.  &  E.  210) ; 
but  an  administrator  cannot  distrain  until  after  grant  of 
letters  of  administration.  {JFoolleyY.  (7forAj,5B.&Aid.745.) 

Where  a  married  woman  is  entitled  to  the  reversion  as  Harried 
her  separate  property,  or  has  a  reversion  by  estoppel,  she  women, 
may  distrain,  not  otherwise.     At  common  law,  and  before 
the  Married  Women's  Property  Act,  1882,  she  could  in  no 
case  distrain  alone.      Her  husband,  either  alone  or  by 
joining  her,  might  do  so  during  her  lifetime,  whether  her 
reversion  was  leasehold  or  freehold,  but  the  common  law 
right  in  the  case  of  land  in  which  she  had  a  freehold 
interest  was  confined  to  rents  accrued  during  her  lifetime. 
However,  by  statute,  where  a  husband  has  a  freehold  Husband  in 
interest  in  right  of  his  wife  in  any  rents,  and  the  same  ^^^  ^^  '^^«- 
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shall  not  be  paid  in  the  wife's  lif etimei  the  husband,  after 
the  death  of  the  wife,  may  have  an  aotion  or  distrain  for 
such  arrears  in  the  same  manner  as  he  might  have  done  in 
his  wife's  lifetime.  (32  Hen.  8,  e.  37,  s.  3.) 
Mortgagee.  A  mortgagee,  after  giving  notice  to  the  tenant  in  pos- 
session imder  a  lease  made  prior  to  the  mortgage,  may 
distrain  for  the.  rent  in  arrear  at  the  time  of  the  notice,  as 
well  as  for  rent  accruing  due  after  such  notice.  {Mo88  v. 
Oallimore,  1  8m.  L.  0.  604,  9th  ed. ;  antey  p.  268.)  So 
where  the  lease,  though  made  by  the  mortgagor  after  the 
mortgage,  is  in  pursuance  of  a  power  conferred  by  the 
mortgage  deed  {Rogers  v.  Humphrey s^  4  A.  &  E.  314),  or 
in  pursuance  of  the  statutory  power  conferred  by  the  Con- 
veyancing Act,  1881  (44  &  45  Vict.  c.  41),  s.  18.  {Ante^ 
p.  54 ;  Municipal  Permanent^  8fc.  Building  Society  v.  Smithy 
22  Q.  B.  D.  70 ;  58  L.  J.,  Q.  B.  61.)  But  where  the 
tenancy  has  not  been  created  under  any  such  power  as 
aforesaid,  and  the  tenant  became  such  to  the  mortgagor 
after  the  mortgage,  the  mortgagee  cannot  distrain  unless 
he  has  received  rent  from  the  tenant,  or  the  tenant  has  ac- 
knowledged a  tenancy  between  himself  and  the  mortgagee. 
{Rogers  v.  Humphreys^  4  A.  &  E.  299 ;  Doe  v.  Boulter^  6 
A.  &  E.  675.)  A  mere  notice  by  the  mortgagee  to  the 
tenant  to  pay  rent  to  him  will  not  give  the  former  the 
right  to  distrain,  unless  the  tenant  acquiesce  in  it.  {Evans 
V.  Ellioty  9  A.  &  E.  342 ;  Towerson  v.  Jackson^  65  L.  T. 
332 ;  [1891]  2  Q.  B.  484 ;  61  L.  J.,  Q.  B.  36 ;  ante,  p. 
269.)  The  effect  of  acquiescence  is  not  to  affirm  the  lease 
made  by  the  mortgagor,  but  to  create  a  new  tenancy  from 
year  to  year  between  the  lessee  and  the  mortgagee.  ((7or- 
bett  V.  Plowden,  25  Ch.  D.  678 ;  54  L.  J.,  Oh.  109 ;  32 
W.  R.  667.)  If  after  notice,  however,  the  tenant  refuse 
to  pay  rent,  the  mortgagee  may  evict  him,  but  cannot 
recover  the  rent  in  arrear  in  the  form  of  mesne  profits 
{antcy  p.  269),  notwithstanding  some  dicta  to  the  contrary 
in  Pope  V.  Biggs  (9  B.  &  0.  245).    In  the  case  of  a  mort- 

fagor  in  possession,  the  mortgagee  cannot  distrain,  unless 
y  attornment  or  otherwise  me  relation  of  landlord  and 
tenant  is  clearly  established  between  them  {Morton  v. 
JFoods,  37  L.  J.,  Q.  B.  242;  L.  E.,  3  Q.  B.  658;  Ex  parte 
Parke,  Re  PoUer,  L.  E.,  18  Eq.  381 ;  43  L.  J.,  Bkcy.  139, 
ante,  p.  15) ;  and  imder  a  stipulation  that  upon  default  of 
certain  payments  (which  happened)  the  mortgagor  should 
hold  the  premises  as  yearly  tenant,  it  was  held  that  the 
mortgagee  was  not  entitled  to  treat  the  mortgagor  as 
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tenant  nntil  lie  had  given  him  notioe  of  his  intention  so  to 
do.  {Clowes  V.  Hughes^  39  L.  J.,  Ex.  62  ;  L.  R,  6  Ex. 
160 ;  and  see  Gibha  v.  Crutkshank,  28  L.  T.,  N.  8.  104, 
735.)  But  an  attornment  clause  in  a  mortgage  dated 
since  the  Ist  November,  1882,  would  be  void  for  the  pur- 
poses of  distress,  unless  registered  under  the  Bills  of  Bale 
Acts.     {Ante,  p.  16.) 

A  mortgagor  may  distrain  for  rent  due  under  a  lease  Mort^gagor. 
granted  by  himself  after  the  mortgage  by  virtue  of  the 
estoppel.  {Alchome  v.  Qomme,  2  Bing.  54 ;  Wilkinson  v. 
Hallj  3  Bing.  N.  0.  508.)  But  for  arrears  of  rent  due 
under  a  lease  granted  by  the  mortgagor  prior  to  the  mort- 
gage, the  mortgagor  cannot  distrain,  as  the  privity  of 
estate  between  himself  and  the  tenant  is  destroyed;  he 
can  only  do  so  in  the  name  of  the  mortgagee,  and  as  his 
bailiff.  {Moss  v.  Oallimore,  1  8m.  L.  C.  604,  9th  ed.) 
But  he  may  justify  the  distress  as  bailiff,  although  he  said 
at  the  time  of  taking  that  he  distrained  for  rent  due  to 
himself.  {Trent  v.  Hunt,  9  Ex.  14  ;  22  L.  J.,  Ex.  318 ; 
Reece  v.  Strousberg,  54  L.  T.  133.)  And  where  the  mort- 
gage is  paid  off  by  an  assignee  of  the  equity  of  redemption, 
who  takes  an  undertaking  from  the  mortgagee  to  execute 
a  transfer,  there  is  an  implied  authority  to  the  assignee  to 
distrain  in  the  name  of  the  mortgagee.  {Snell  v.  Finch,  32 
L.  J.,  C.  P.  117;  11  W.  E.  341.) 

If  the  lessors  be  joint  tenants  all  must  join  in  the  dis-  joint  tenants, 
tress,  but  one  may  distrain  in  the  names  of  all,  or  appoint 
a  bailifi  on  behalf  of  all.  {Robinson  v.  Hofman,  4  Bing. 
562.)  If  after  rent  becomes  due  the  joint  tenancy  is 
severed  by  one  of  the  joint  tenants  conveying  away  his 
interest,  the  right  of  distress  for  such  rent  is  lost.  {Staveley 
V.  Alcock,  16  a  B.  636;  20  L.  J.,  Q.  B.  320.)  But  a 
surviving  joint  tenant  may  distrain  for  arrears  accrued  in 
the  lifetime  of  his  deceased  companion.  (Bullen,  47.)  If- 
one  joint  tenant  let  his  share  to  his  companion,  he  may 
distrain  for  the  rent  reserved.  {Cotcper  v.  Fletcher,  6  B.  & 
8.464;  34L.  J.,  Q.B.  187.) 

Coparceners  like  joint  tenants  must  all  join  in  the  dis-  Paroenen. 
tress,  though  in  that  case  also  one  may  distrain  in  the 
names  of  all.     {Leigh  v.  Shepherd,  2  B.  &  B.  465.)     But  Tenants  in 
tenants  in  common,  as  they  have  several  titles,  may  distrain  o^"*™^* 
Beverally,  each  for  his  own  share  of  the  rent  {Whitley  v. 
Roberts,  M*Clel.  &  Y.  107) ;  or  one  may  distrain  in  the 
names  of  all,  if  not  forbidden  by  the  others  to  do  so. 
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{Culley  V,  Spearman^  2  H.  Bl.  386.)  But  if  a  tenant  pay 
the  whole  rent  to  one  of  two  tenants  in  oommon  att^ 
being  forbidden  to  do  so  by  the  other,  the  latter  may  dis- 
train for  hifi  share  of  rent.     {Harrison  v.  Barnby^  5  T.  R. 

246.)     .  ;  . 

A  receiver  appointed  by  the  High  Court  of  Justice  may 
distrain  without  application  to  the  Court;  but  he  must 
distrain  in  the  name  of  the  person  entitled  to  the  rent,  and 
if  there  be  any  doubt  upon  the  point  he  may  apply  to  the 
Court  for  an  order.  {Pitt  v.  Snotoden^  3  Atk.  750 ;  Bran- 
don V.  Brandon^  5  Madd.  473.)  If  he  have  granted  the 
lease  in  his  own  name,  he  may  distrain  in  his  own  name. 
{Dancer  v.  Hastings^  12  Moore,  34.)  A  person  merely 
authorized  to  receive  rents  cannot  distrain  {Ward  v.  SheWj 
9  Bing.  608) ;  but  a  receiver  appointed  by  mortgagor  and 
mortgagee,  with  express  power  to  distrain,  may  do  so. 
{Jolly  V.  Arhuthnot,  28  L.  J.,  Ch.  547 ;  4  De  G.  &  J. 
224.) 

A  receiver  appointed  by  a  mortgagee  under  the  powers 
conferred  by  the  Conveyancing  Act,  1881,  may  distrain. 
(44  &  45  Vict.  c.  41,  s.  24,  subs.  3.) 

Any  one  churchwarden  or  overseer  may  authorize  a  dis- 
tress for  rent  under  59  Geo.  3,  c.  12,  s.  17.  {Oouldaworth 
V.  Knight,  11  M.  &  W.  337.) 


Sect.  3. — When  to  be  made. 

When  distress  A  distress  for  rent  must  be  made  in  the  daytime,  that 
may  be  made,  jg^  g^p  sunrise  and  before  sunset.  {Aldenburgh  v.  Peapk, 
6  C.  &  P.  212 ;  Tutton  v.  Darke,  5  H.  &  N.  647 ;  29  L.  J., 
Ex.  271.)  But  where  the  grantee  of  a  bill  oiE  sale  was 
about  to  remove  goods,  and  the  landlord  came  after  sunset 
for  the  purpose  of  distraining,  and,  in  order  to  be  in  a 
position  to  distrain  the  next  morning,  told  the  grantee  he 
should  prevent  the  goods  being  removed,  and  the  grantee 
thereupon  made  no  further  effort  to  remove  the  goods ;  it 
was  held,  that  the  landlord  was  not  liable  to  an  action  for 
conversion.  {England  v.  Cowley,  L.  R.,  8  Ex.  126;  42 
L.  J.,  Ex.  80.) 

A  distress  cannot  be  made  on  Sunday.     (29  Car.  2,  o.  7, 
s.  6.) 
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At  oommon  law  a  landlord  oould  not  distrain  after  the  After  the 
termination  of  the  tenancy.  {Williams  v.  Stiven,  9  Q.  B.  ^^^^" 
14 ;  16  L.  J.,  Q.  B.  321.)  To  remedy  this  it  was  provided  ®^^^ 
by  8  Anne,  o.  14,  that  any  person  having  any  rent  in 
arrear  or  dne  upon  any  lease  for  life  or  -lives,  or  for  years, 
or  at  will,  ended  or  determined,  might  distrain  for  such 
arrears  after  the  determination  of  the  said  respective  leases, 
in  the  same  manner  as  they  might  have  done  if  such  lease 
had  not  been  ended  or  determined  (sect.  6) ;  provided  that 
such  distress  be  made  within  six  calendar  months  after  the 
determination  of  such  lease,  and  during  the  continuance 
of  such  landlord's  title  or  interest,  and  during  the  posses- 
sion of  the  tenant  from  whom  such  arrears  became  due. 
(Sect.  7.)  The  statute  only  applies  when  the  tenancy  deter- 
mines by  effluxion  of  time  or  notice  to  quit ;  not  when  it 
determines  by  forfeiture  {Ghrimwood  v.  Moas^  41  L.  J.,  C.  P. 
239 ;  L.  E.,  7  C.  P.  360, per  Willes,  J.;  Kirkland  v.  Bnan- 
courts  6  Times  L.  E.  441),  or  disclaimer.  {Doe  v.  WilliamSy  7 
C.  &  P.  322.)  It  is  not  necessary,  in  order  to  give  the  land- 
lord this  statutory  right,  that  the  tenant  should  continue 
in  possession  of  the  whole  of  the  demised  premises  {Nuttall 
V.  Staunton^  4  B.  &  0.  51) ;  and  the  right  exists  whether 
the  continuance  in  possession  be  tortious  or  by  permission. 
{Ih.;  Taylei'%on  v.  Petersj  infra^  per  Patteson,  J.)  But 
there  must  be  something  to  show  an  intention  to  continue 
in  possession  {Oray  v.  Stait^  11  Q.  B.  D.  668 ;  52  L.  J., 
Q,.  B.  412) ;  and  where  the  tenant  gave  up  possession  to 
the  incoming  tenant,  and  without  the  latter's  permission 
left  some  cattle  on  the  premises,  it  was  held  that  this  was 
not  a  continuance  in  possession  so  as  to  entitle  the  land- 
lord to  distrain.  {Taylerson  v.  Peters^  7  A.  &  E.  110.)  If 
the  lessee  of  a  term  die  before  the  expiration  of  the  term, 
and  his  personal  representatives  continue  in  possession 
after  the  expiration  of  the  term,  they  are  liable  to  distress 
for  arrears  of  rent  due  in  the  lessee's  lifetime  {Braithwaite 
V.  Cooksey^  1  H.  Bl.  465) ;  but  not  if  the  tenancy  is  at 
will  and  determines  by  death,  for  then  both  the  tenancy 
and  the  possession  of  the  tenant  from  whom  the  rent 
aoorued  are  at  an  end.  {Turner  v.  Barnes^  2  B.  &  S.  435 ; 
31  L.  J.,  Q.  B.  170.) 

Where  by  the  custom  of  the  ooimtry  {Beavan  v.  Delahayy 
1  H.  Bl.  5),  or  the  agreement  of  the  parties  {Knight  v. 
Benetty  3  Bing.  364),  the  tenant  leaves  his  away-going 
crops  in  the  ba^s  or  stacked  on  the  premises,  this  is  con- 
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sidered  as  a  prolongation  of  the  tenancy,  and  not  a  mere 
continuance  in  possession  {post^  Chap.  IX.,  Sect.  8),  and 
entitles  the  landlord  to  distrain  witnout  ihe  aid  of  the 
statute. 


Six  jean' 
arrears. 


In  the  case  of 

agricultural 

holdings. 


In  case  of 

tenant's 

bankruptcy. 


Sect.  4. — Mr  what  Arrears, 

No  distress  for  arrears  of  rent  can  be  made  except  within 
six  years  next  after  they  became  due,  or  next  after  a 
written  acknowledCTient  of  the  same  shall  have  been 
made.  (3  &  4  WSl.  4,  c.  27,  s.  42 ;  Strachan  v.  Thomas^ 
12  A.  &  E.  536 ;  ante,  p.  278.)  But  the  right  to  distrain 
for  six  years'  arrears  subsists  as  long  as  the  relationship  of 
landlord  and  tenant  continues,  notwithstanding  the  non- 
payment of  rent  for  any  number  of  years.  (Archhold  v. 
Scully,  9  H.  L.  360.) 

A  distress  in  the  case  of  holdings  to  which  the  Agricul- 
tural Holdings  Act,  1883,  applies,  is  limited  to  rent  which 
became  due  in  respect  of  such  holdings  not  more  than  one 
year  from  the  making  of  such  distress ;  except,  that  where 
by  the  ordinary  course  of  dealing  between  the  landlord 
and  tenant  the  payment  has  been  allowed  to  be  deferred 
until  the  expiration  of  a  quarter  or  half  year  after  the  date 
when  legally  due,  then  it  shall  be  deemed  to  have  become 
due  at  the  expiration  of  such  quarter  or  half  year  as  afore- 
said. (46  &  47  Vict.  c.  61,  s.  44.)  This  would  only  seem 
to  include  a  case  where  the  time  allowed  is  a  quarter  or 
half  year,  and  not  where  it  is  less  than  a  quarter  of  a 
year. 

It  does  not,  however,  prevent  the  landlord  from  distrain- 
ing for  more  than  a  year's  rent,  but  only  from  distraining 
for  rent  more  than  a  year  overdue  according  to  the 
customary  time  of  payment.  {Ex  parte  Bull,  Re  Bew,  18 
Q.  B.  D.  642  ;  56  L.  J.,  Q.  B.  270.) 

A  further  limitation  is  provided  in  the  case  of  a  tenant 
who  becomes  bankrupt.  JBy  the  Bankruptcy  Act,  1883 
(46  &  47  Vict.  c.  52),  s.  42,  the  landlord  or  other  person 
to  whom  any  rent  is  due  from  the  bankrupt  may  at  any 
time,  either  before  or  after  the  commencement  of  the 
bankruptcy,  distrain  upon  the  goods  and  effects  of  the 
bankrupt,  with  this  limitation,  that  if  such  distress  for  rent 
be  levied  after  the  commencement  of  the  bankruptcy,  it  shall 
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be  aTailable  only  for  one  year's  [iww  six  months,  53  &  64 
Vict.  0.  71,  s.  28]  rent  accrued  due  prior  to  the  date  of  the 
order  of  adjudication  {Hx  parte  DykCy  Re  Morrkhy  22  Ch.  D. 
410 ;  52  Lk.  J.,  Ch.  570) ;  but  the  landlord  may  prove 
under  the  bankruptcy  for  the  surplus  for  which  the  distress 
may  not  have  been  available. 

*'  Six  months "  is  an  unfortunate  expression,  since  six 
calendar  months  are  not  the  same  as  half  a  year. 

The  term  "  order  of  adjudication  "  shall  be  deemed  to 
include  an  order  for  the  administration  of  the  estate  of  a 
debtor  whose  debts  do  not  exceed  50/.,  or  of  a  deceased 
person  who  dies  insolvent.  But  it  is  confined  to  orders 
made  in  pursuance  of  the  provisions  of  the  Bankruptcy 
Act,  and  does  not  apply  to  an  order  for  the  administration 
of  an  insolvent's  estate  in  the  Chancery  Division.  {Re 
Fryman,  38  Ch.  D.  468 ;  57  L.  J.,  Ch.  862.) 

Distiess  and  proof  are  the  only  methods  by  which  a  land- 
lord can  recover  arrears  of  rent  accrued  before  the  date  of 
adjudication.  He  cannot  set  off  such  arrears  against  a 
obom  for  tillages  at  the  expiration  of  the  tenancy. 
{Albway  v.  Steere,  52  L.  J.,  Q.  B.  38 ;  10  Q.  B.  D.  22.) 

The  42nd  section  applies  only  to  the  goods  and  effects  of 
the  bankrupt,  and  places  no  restriction  upon  the  right  of  dis- 
tress over  the  goods  of  a  stranger.  {Brocklehurst  v.  Latce, 
7  E.  &  B.  176 ;  26  L.  J.,  ti.  B.  107.)  It  is  also  restricted 
to  rent  accrued  before  the  order  of  adjudication.  If  the 
trustee  remain  in  possession,  not  having  disclaimed  the  lease, 
the  landlord  may  without  leave  of  the  Court  distrain  goods 
upon  the  premises,  for  all  rent  accruing  due  after  the  ad- 
judication, even  though  it  be  payable  in  advance.  {JEx  parte 
Hale,  1  Ck  D.  285 ;  45  L.  J.,  Bkcy.  21.) 

The  object  of  the  section  was  to  preserve  the  common 
law  right  of  landlords  and  persons  having  a  right  analogous 
to  that  of  a  landlord's  right  of  distress.  {Ex  parte  Hill, 
Re  Roberts,  6  Ch.  D.  63  ;  46  L.  J.,  Bkcy.  116.)  There- 
fore, while  it  sanctions  a  distress  by  a  gas  company  autho- 
rized by  statute  to  recover  rents  and  charges  by  the  same 
means  as  landlords  may  recover  rent  in  arrear  {Ex  parte 
Birtningham  and  Stafford  Oas  Co,,  L.  R.,  11  Eq.  615 ;  40 
L.  J.,  Bkcy.  62 ;  Ex  parte  Harrison,  Re  Peake,  53  L.  J., 
Ch.  977 ;  13  Q.  B.  D.  753),  it  does  not  permit  a  distress 
by  a  gas  company  having  a  mere  ordinary  power  of  distress 
which  is  in  the  nature  of  an  execution.  {Ex  parte  Hill,  Re 
Roberts,  supra,)  An  attornment,  as  we  have  seen  {ante,  p.  15) , 
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creates  the  relationship  of  landlord  and  tenant,  and  though 
the  42nd  section  does  not  sanction  a  distress  under  an 
attornment  clause  in  a  mortgage  where  the  attornment  is  at 
a  sham  rent  and  merely  a  device  to  defeat  the  operation  of 
the  bankruptcy  laws  {^x  parte  Williams^  Re  Thompson^  47 
L.  J.,  Bkcy.  26;  7  Ch.  D.  138),  stiU,  where  the  rent, 
though  large,  is  not  unreasonable,  and  there  is  nothing 
from  which  it  can  be  inferred  that  the  object  of  the  clause 
is  to  defeat  the  bankruptcy  laws,  an  attornment  clause  does 
create  a  real  tenancy,  and  unless  void  under  the  Bills  of 
Sale  Acts,  gives  to  the  mortgagees  the  rights  conferred  on 
landlords  by  sect.  42  of  the  Bankruptcy  Act.  (Re  Stockton 
Iron  Furnace  Co,,  10  Ch.  D.  335 ;  48  L.  J.,  Ch.  417 ;  ^ 
parte  Jackson,  Re  Bowes,  14  Ch.  D.  726 ;  29  W.  R.  253 ; 
Ex  parte  Voisey,  Re  Knight,  21  Ch.  D.  442 ;  52  L.  J.,  Ch. 
121 ;  Re  Threlfall,  Ex  parte  Queen^ s  Benefit  Building  Society, 
16  Ch.  D.  274 ;  50  L.  J.,  Ch.  318.)  And  a  distress  under 
an  attornment  clause  in  a  second  mortgage  is  valid,  not- 
withstanding a  prior  mortgage  to  a  different  mortgagee 
also  contains  an  attornment  clause.  {Ex  parte  Punnett,  Re 
Kitckin,  16  Ch.  D.  226 ;  50  L.  J.,  Ch.  212.)  An  attorn- 
ment clause  is  a  securiiy  for  the  principal  as  well  as  the 
interest,  and  if  the  distress  realize  more  than  the  interest, 
the  mortgagee  may  apply  the  surplus  in  reduction  of  the 
principal.  (Ex  parte  ffafTison,  Re  Betts,  18  Ch.  D.  127  ; 
50  L.  J.,  Ch.  832.)  The  landlord  need  not  obtain  the 
leave  of  the  Court  before  distraining.  {Ex  parte  Till,  L.  R., 
16  Eq.  97;  42  L.  J.,  Bkcy.  84;  Ex  parte  Cochrane,  Re 
Mead,  L.  R.,  20  Eq.  282 ;  23  W.  R.  726.) 

The  preferential  claims,  in  favour  of  which  a  distress 
will  be  postponed  in  the  event  of  bankruptcy,  are  sub- 
sequently considered.     {Infra,  p.  309.) 


Sect.  5. — Goods  Distrainable, 

What  may  be  Unless  privileged  imder  some  exception  established  at 
distrained.  jg,^^  ajj  personal  chattels  upon  the  premises,  to  whomsoever 
belonging,  are  liable  to  be  distrained.  Chattels  privileged 
from  dislnress  are  of  two  classes:  (1)  those  which  are 
absolutely  privileged;  and  (2)  those  which  are  condi- 
tionally privileged,  i.e,  are  only  to  be  distrained  upon  the 
supposition  that  there  is  no  sufficient  distress  beeides. 
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Of  the  olass  of  chattels  absolutely  exempt  from  distress  ChatteU 
are  chattels  so  attached  to  the  freehold  as  to  become  fixtures,  ^'^f."^^^'^  . 
In  a  later  part  of  the  work  (Chap.  IX.,  Sect.  1)  we  con-  ^iltreu!  *^ 
sider  fully  by  what  means  chattdjs  placed  upon  the  premises  ^i^tiireB. 
lose  their  chattel  character.  The  exemption  of  fixtures 
from  distress  rests  upon  two  reasons,  first,  they  are  not 
chattels  at  all,  but  form  pcurt  of  the  thing  demised ;  and 
secondly,  as  the  distress  was  only  a  pledge,  fixtures  could 
not  be  restored  in  the  same  condition  as  when  taken.  (Gtilb. 
Dist.  38 ;  HellaweU  v.  Eastwood,  6  Ex.  295 ;  20  L.  J., 
Ex.  154 ;  Turner  v.  Cameron,  L.  E.,  5  Q.  B.  306 ;  39 
L.  J.,  Q.  B.  125.)  Upon  the  sole  ground  that  they  are 
parcel  of  the  freehold  by  construction  of  law,  keys,  doors, 
windows,  shutters,  furnaces,  or  the  like  are  exempt  from 
distress.  {lb,;  Simpson  v.  HaHopp,  1  8m.  L.  C.  463.) 
Nor  does  a  temporary  disunion,  as  in  the  case  of  the 
removal  of  a  smith's  anvil  or  a  millstone  for  the  purpose 
of  repair,  destroy  or  suspend  the  privilege.  {Gorton  v. 
Faiknei%  4  T.  R.  567.)  On  the  ground  that  they  cannot 
be  restored  in  the  same  plight  as  before  distress,  even 
fixtures,  which,  as  between  landlord  and  tenant,  are  re- 
movable by  the  latter,  are  exempt  from  distress  {Darby  v. 
Harris,  1  Q.  B.  895 ;  10  L.  J.,  Q.  B.  294 ;  Pitt  v.  Shew, 
4  B.  &  Aid.  206) ;  though  they  may  be  taken  under  an 
execution.  {Poolers  case,  1  Salk.  368 ;  Beaufort  v.  Bates, 
31  L.  J.,  Ch.  481.)  But  merely  including  fixtures  in  a 
notice  of  distress,  if  no  actual  seizure  and  severance  take 
place,  will  not  make  the  landlord  liable  as  for  an  unlaw- 
ful distress.  {Beck  v.  Denbigh,  29  L.  J.,  0.  P.  273.) 
Machinery,  merely  attached  to  the  freehold  for  its  more 
convenient  use  as  a  chattel,  retains  its  chattel  character  and 
may  be  distrained.     {Hellatcell  v.  Easitoood,  supra,) 

For  the  benefit  of  trade,  to  encourage  which  is  for  the  Gk)ods  deli- 
publio  advantapfc,  iroods  delivered  to  a  person  exeroisinir  a  ^^"^  *<>  P®^" 
f  ubUo  trade  to  be  carried,  wrought,  worked  up,  mana|ed  ^\^^  j^ 
or  dealt  with  in  the  way  of  his  trade  or  employ,  are  pnvi-  the  way  of 
leged  from  distress.     {Simpson  v.  Hartopp,  1  Sm.  L.  0.  their  trades. 
463,  9th  ed.)     To  come  within  the  exemption  the  tenant 
must  carry  on  a  "  public  trade."    This  has  been  defined 
as  a  trade  or  employ  carried  on  generally  for  the  benefit 
of  any  persons  who  choose  to  avail  themselves  of  it,  as  dis- 
tinguished from  a  special  employment  by  one  or  particular 
individuals.     {Muspratt  v.  Oregon/,  1  M.  &  W.  663,  per 
Parke,  B. ;  Tapling  v.  Weston,  Oab.  &  B.  99.)    The  well 
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established  examples  within  the  rule  are,  a  horse  standing 
in  a  smith's  shop  to  be  shod ;  sacks  of  com  delivered  to  a 
miller  to  be  ground  (Co.  Litt.  47  a) ;  yam  or  silk 
intrusted  to  a  weaver  for  manufacture  ( fFaod  v.  Clarke^  1 
Or.  &  J.  484 ;  Gibson  v.  Ireson,  3  Q.  B.  39) ;  cattle  sent 
to  a  carcase  butcher  to  be  slaughtered  [Broton  v.  Shevilly  2 
A.  &  E.  138) ;  goods  delivered  to  a  carrier  for  carriage 
(GHshoum  v.  Hurst y  1  Salk.  250) ;  to  a  factor  {Oilman  v. 
MtoUy  3  B.  &  B.  75),  or  a  commission  agent  (Mndon  v. 
WLaren,  6  Q.  B.  891),  for  sale ;  or  to  an  auctioneer  for 
sale  at  auction  {Adams  v.  Gram,  1  Or.  &  M.  380 ;  Williams 
V.  HolmeSy  8  Ex.  861 ;  but  see  Brown  v.  Arundell,  10  C.  B. 
64) ;  goods  pledged  with  a  pawnbroker  {Sicire  v.  Leach, 
18  C.^.,  N.  S.  479) ;  or  warehoused  with  a  wharfinger 
{Thompson  v.  Mashitei^  1  Bing.  283),  or  a  granary  keeper 
[Matthias  v.  Mesnard,  2  0.  &  P.  353),  for  safe  keeping ;  and 
furniture  warehoused  at  a  furniture  depository  {Miles  v. 
Furber,  L.  E.,  8  Q.  B.  77;  42  L.  J.,  Q.  B.  41),  all  of 
which  are  privileged.  But  where  an  agent  imder  an 
agreement  with  a  firm  of  carpet  manufacturers  took 
premises  and  put  his  principal's  name  outside  as  well  as 
his  own,  and  was  entitled  to  carry  on  other  agency 
business,  but  was  in  fact  agent  for  only  one  other  firm,  it 
was  held  that  the  agent  was  not  carrying  on  a  public 
business.     {Tapling  v.  Weston,  Cab.  &  E.  99.) 

In  the  second  place  the  goods  must  be  actually  or  construc- 
tively sent  or  delivered  by  a  person  having  a  right  to  the 
immediate  possession  of  them  to  the  trader  on  whose  pre- 
mises they  are  at  the  time  of  distress.  {Clarke  v.  Milltcall 
Dock  Co.,  55  L.  J.,  Q.  B.  378;  17  Q.  B.  D.  494.)  Thus, 
a  ship  in  process  of  construction  in  a  dry  dock  upon  terms 
that  it  was  to  be  paid  for  by  instalments  proportioned  to  the 
value  of  the  work  executed,  and  that  upon  payment  of  the 
instalments  so  much  of  the  work  as  wa«  executed  should  vest 
in  the  purchaser,  was  distrained  upon  when  near  completion 
for  the  rent  of  the  dock,  and  it  was  held  that  the  smp  had 
not  been  sent  or  delivered  to  the  builder  within  the  rule. 

(ij.) 

In  the  third  place  the  goods  must  be  delivered  to  the 
tenant  to  be  dealt  with  in  the  ordinary  way  of  his  trade. 
Thus,  there  was  held  to  be  no  privilege  in  the  case  of  a 
boat,  not  placed  imder  the  tenant's  care,  nor  left  for  the 
purpose  of  being  in  any  way  dealt  with  by  the  tenant,  but 
sent  to  and  lying  at  salt  works  for  the  purpose  of  receiving 
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and  carrying  away  salt  bought  by  the  owner.  {Muspratt 
V.  Gregory^  3  M.  &  W.  677.)  And  so,  although  casks  left 
with  a  cooper  for  repair  would  be  privileged,  casks  sent 
with  beer  to  a  public-house,  to  be  left  until  the  beer  is 
consumed,  ore  not.  {Joule  v.  Jackson,  7  M.  &  W.  450.) 
Wine  deposited  at  a  wine  warehouse  to  mature  was  held 
not  to  be  exempt.     {Ex  parte  Ruaselly  18  W.  E.  753.) 

It  is  difficult  to  find  any  sound  principle  on  which  all 
the  cases  can  be  reconciled  {Clarke  v.  Millwall  Dock  Co,,  55 
L.  J.,  Q.  B.  378 ;  17  Q.  B.  D.  494,  per  HerscheU,  L.  C), 
and  in  the  application  of  the  rule  we  are  obliged  to  be 
guided  by  the  specific  instances  which  have  occurred. 
{Swire  V.  Leachy  18  C.  B.,  N.  S.  479 ;  34  L.  J.,  C.  P.  150, 
per  Erie,  C.  J.)  It  was  laid  down  in  Parsons  v.  Gingell 
(4  C.  B.  545 ;  16  L.  J.,  C.  P.  227),  that  if  articles  are  sent 
to  a  place  to  remain  there,  they  are  distrainable ;  but  if 
sent  for  a  particular  purpose,  and  remaining  at  the  place 
be  an  incident  necessary  for  the  completion  of  the  object, 
they  are  not ;  and  under  the  former  part  of  the  proposition 
it  was  held,  that  horses  and  carriages  standing  at  livery 
were  not  exempt.  {lb. ;  Francis  v.  Wyatt,  3  Burr.  1498). 
Later  cases,  however,  recognize  the  true  test  to  be  whether 
or  not  the  goods  are  at  the  time  of  the  distress  in  the 
possession  of  the  tenant  in  the  ordinary  way  of  his  trade, 
regardless  of  whether  the  possession  is  temporary  or  not. 
Therefore,  unf orf eited  pledges  in  the  possession  of  a  pawn- 
broker {Swire  v.  Leach,  supra),  and  goods  warehoused  for 
an  indefinite  period  at  a  furniture  repositoiy  {Miles  v. 
Farber,  L.  E.,  8  Q.  B.  77 ;  42  L.  J.,  Q.  B.  41),  have  been 
held  to  be  privileged. 

The  exemption  only  applies  if  the  trader  occupies  the 
premises  upon  which  the  distress  is  made.  {Lyons  v. 
miiott,  1  Q.  B.  D.  210 ;  45  L.  J.,  Q.  B.  159.)  Thus, 
goods  deposited  for  sale  by  auction  on  premises  occupied 
by  an  auctioneer  are  privileged  from  distress  for  the  rent 
of  those  premises  {Adams  v.  Oram,  1  Cr.  &  M.  380 ;  22 
L.  J.,  Ex.  105) ;  and  it  is  immaterial  whether  the  premises 
are  regularly  occupied  by  the  auctioneer,  or  only  hired  for 
the  particular  sale,  and  whether  the  occupation  is  rightful 
or  obtained  from  a  person  who  had  no  authority  to  let,  so 
that  the  auctioneer  is  in  fact  a  mere  trespasser.  {Brotcn  v. 
Arundell,  10  0.  B.  54 ;  20  L.  J.,  C.  P.  30 ;  Williams  v. 
Eolmes,  8  Ex.  861 ;  22  L.  J.,  Ex.  283.)  But  calling  in 
an  auctioneer  to  sell  on  the  premises  will  not  protect  the 
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tenant's  goods  against  the  landlord,  nor  will  the  goods  of 
a  stranger  removed  for  the  purpose  of  sale  by  auction  to 

{)reinises  not  in  the  oooupation  of  the  auctioneer  be  privi- 
eged  from  distress.     {Lyons  v.  Eliiotty  1  Q.  B.  D.  210 ;  45 
L.  J.,  Q.  B.  159.) 

The  goods  and  cattle  of  a  guest  at  an  inn  are  exempt 
from  distress.  {Crosier  v.  Tomkimony  2  Ld.  Ken.  439; 
Robimon  v.  Walter,  3  Bulstr.  269.) 

Things  in  which  there  is  no  valuable  property  are  exempt 
from  distress.  Under  this  exception  come  all  animals  y^ns 
naturm.  But  animals  which  have  been  reclaimed  are  liable 
to  distress,  such  as  deer  kept  in  a  private  enclosure  for  the 
purpose  of  sale  {Dames  v.  Poicell,  Willes,  46),  dogs,  birds, 
kept  in  cages,  and  the  like.     (BuUen,  90.) 

Articles  of  a  perishable  nature,  such  as  butchers'  meat 
and  the  like  {Morley  v.  Fincombey  2  Ex.  101 ;  18  L.  J.,  Ex. 
272),  and  any  other  chattels  which  are  incapable  of  being 
restored  within  five  days  in  the  same  condition  as  when 
taken  are  privileged  from  distress.  {Simpson  v.  Hartopp^ 
1  Sm.  L.  C.  463,  9th  ed.) 

Money  in  a  bag  or  chest  may  be  distrained,  but  not  loose 
money,  since  the  identical  pieces  could  not  be  ear  marked 
and  restored  again.     (See  Wilson  v.  Ducket^  2  Mod.  61.) 

To  avoid  breaches  of  the  peace  {Storey  v.  Robinson^  6 
T.  B.  138),  things  in  actual  use,  such  €U9  the  horse  which  a 
man  is  riding,  and  the  tools  with  which  he  is  working 
{Simpson  v.  Hartopp,  supra),  are  privileged  during  the 
time. 

Goods  already  in  the  custody  of  the  law,  such  as  pro- 
perty taken  damage  feasant,  or  in  execution,  are  exempt. 
(Co.  litt.  47  a ;  Wright  v.  Dewes,  1  A.  &  E.  641.  See 
ante,  p.  278,  as  to  landlord's  nght  to  payment  of  arrears 
of  rent  before  removal  of  goods  taken  in  execution.)  But 
goods  seized  under  a^../a.  are  only  protected  from  distress 
while  in  the  possession  of  the  shenff ;  and  if  he  relinquish 
possession,  the  possession  reverts  to  the  original  owner,  and 
the  goods  may  be  distrained.  {Blades  v.  Arundakj  1  M. 
&  8.  711 ;  Hx  parte  Pollen,  Be  Benn  Davis,  55  L.  J.,  Q.  B. 
217 ;  54  L.  T.  304.)  If  the  sheriff  seU  the  goods  the  pur- 
chaser should  remove  them  as  soon  as  they  are  capable  of 
delivery,  otherwise  they  will  be  liable  to  distress.     {lb,) 

The  cattle  of  a  stranger  are  exempt  in  certain  cases. 
Cattle  on  their  way  to  a  market,  and  turned  into  a  field 
for  the  night,  with  the  privity  of  lessor  or  lessee,  are 
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privileged.  (Poole  v.  Longuevillej  2  Wms.  Saund.  290.) 
Where  the  cattle  of  a  stranger  break  through  the  tenant's 
fence,  and  enter  the  tenant's  land,  they  are  distrainable ; 
but  if  the  fence  be  defective,  and  it  is  one  which  the 
tenant  is  bound  to  repair,  the  cattle  cannot  be  distrained 
unless  the  owner  after  notice  neglects  to  remove  them. 
(7&.;  3B1.  Com.  9.) 

In   the   case  of    holdings  to  which  the  Agricultural  Agrioaltural 
Holdings  Act,   1883  (46  &  47  Vict.  c.  61),  appUes,  in  ^^^^^g^ 
addition  to  the  conditional  exemption  of  cattle  at  agist-     ^  * 
ment  (as  to  which  see  post^  p.  306),  there  is  an  absolute 
exemption  from  distress  in  respect  of  live  stock  of  all  kinds  Breeding 
the  bond  fide  property  of  a  person  other  than  the  tenant,  ®*^^' 
and  which  is  on  uie  premises  solely  for  breeding  purposes ;  ' 
and  also  in  respect  of  agricultural  and  other  machinery  the  Hired 
bond  fide  properly  of  a  person  other  than  the  tenant,  and  ™a«luaery. 
on  the  premises  of  the  tenant  under  a  bond  fide  agreement 
for  the  hire  or  use  thereof  in  the  conduct  of  his  business. 
(Sect.  46.) 

Under  51  &  52  Vict.  o.  21  (the  Law  of  Distress  Amend-  Wearing 
ment  Act,  1888),  s.  4,  any  goods  of  the  tenant  or  his  ?^??^^*      j 
family  which  would  be  protected  from  seizure  in  execution  tools!"^'  ^ 
under  sect.  96  of  the  County  Courts  Act,  1846,  are  exempt 
from  distress,  but  ^^  this  enactment  shall  not  extend  to  any 
ease  where  the  lease,  term,  or  interest  of  the  tenant  has 
expired,  and  where  possession  of  the  premises  in  respect  of 
which  the  rent  is  claimed  has  been  demanded,  and  where 
the  distress  is  made  not  earlier  than  seven  days  after  such 
demand."    The  147th  section  of  the  County  Court  Con- 
solidation Act,  1888  (51  &  52  Vict.  c.  43),  is  now  substi- 
tuted for  the  96th  section  of  the  Act  of  1846,  and  the 
articles  exempted  are  the  wearing  apparel  and  bedding  of 
the  tenant  or  his  family  and  the  tools  and  implements  of 
his  trade  to  the  value  of  5/. 

The  goods  of  a  lodger  are  also  privileged  under  certain  Goods  of  a 
conditions.  By  34  &  35  Vict.  c.  79,  it  is  enacted  that,  if  ^""^^^ 
2U1J  superior  landlord  levies  or  authorizes  to  be  levied  a 
distress  on  any  furniture,  goods  or  chattels  of  any  lodger 
for  arrears  of  rent  due  to  such  superior  landlord  by  his  im- 
mediate tenant,  such  lodger  may  serve  such  superior  land- 
lord, or  the  bailiff,  or  other  person  employed  by  him  to 
levy  such  distress,  with  a  declaration  in  writing,  setting 
forth  that  such  immediate  tenant  has  no  right  of  property 
or  beneficial  interest  in  the  furniture,  goods  or  chattels  so 
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distramed  or  threatened  to  be  distrained  upon,  and  that 
suoh  furniture,  goods  or  chattels  are  the  property  or  in  the 
lawful  possession  of  suoh  lodger;  and  also  setting  forth 
whether  any  and  what  rent  is  due,  and  for  what  period, 
from  suoh  lodger  to  his  immediate  landlord ;  ana  such 
lodger  may  pay  to  the  superior  landlord,  or  to  the  bailiff 
or  other  person  employed  by  him  as  aforesaid,  the  rent,  if 
any,  so  due  as  last  aforesaid,  or  so  much  thereof  as  shall 
be  sufficient  to  discharfi;e  the  claim  of  such  superior  land- 
lord ;  and  to  such  dedaration  shall  be  annexed  a  correct 
inventory,  subscribed  by  the  lodger,  of  the  furniture,  &c., 
referred  to  in  the  declaration.  Making  a  false  declaration 
shall  be  deemed  a  misdemeanor.  (Sect.  1.)  It  has  been 
held  that  in  the  event  of  more  distresses  than  one,  the  de- 
claration must  be  served  on  each  occasion,  for  a  declaration 
gives  no  protection  under  the  statute  unless  made  after  a 
levy  has  been  made,  authorized,  or  threatened.  {Thtcaites 
V.  miding,  12  Q.  B.  D.  4;  53  L.  J.,  Q.  B.  1.)  It  has 
also,  however,  been  held  that  the  declaration  need  not  state 
that  the  declarant  is  a  lodger,  or  that  no  rent  is  due  if  such 
is  the  fact,  silence  on  the  point  being  equivalent  to  a  state* 
ment  that  no  rent  is  due.  {Ex parte  Harrk^  63  L.  T.  656; 
55  L.  J.,  M.  C.  24;  16  Q.  B.  D.  130.)  n  the  superior 
landlord,  or  any  bailiff,  or  other  person  emj)loyed  by  him, 
shall,  after  being  served  with  such  declaration  and  inven- 
tory, and  after  payment  or  tender  of  rent,  if  any,  as  afore- 
said, levy  or  proceed  with  a  distress  on  the  furniture,  &c. 
of  the  lodger,  such  superior  landlord,  bailiff  or  other  person 
shall  be  guilty  of  an  illegal  distress  [as  to  the  remedies  of 
a  lodger  for  a  sale  before  the  expiration  of  five  days,  see 
Sharp  V.  Fowle,  50  L.  T.  758 ;  12  Q.  B.  D.  385;  63  L.  J., 
Or.  B.  309],  and  the  lodger  may  apply  for  an  order  for  the 
restoration  of  such  goods,  suoh  application  to  be  heard 
before  a  stipendiary  magistrate  or  two  justices  of  the 
peace,  who  shall  inquire  into  the  truth  of  such  declaration 
and  inventory,  and  shall  make  such  order  for  the  recovery 
of  the  goods  or  otherwise  as  to  him  or  them  may  seem  just, 
and  the  superior  landlord  shall  also  be  liable  to  an  action 
at  the  suit  of  the  lodger,  in  which  the  truth  of  the  declara- 
tion and  inventory  may  likewise  be  inquired  into.  (Sect.  2.) 
The  term  "  lodger  "  is  not  defined  in  the  Act,  and  the 
existence  of  the  relationship  of  landlord  and  lodger  is  a 
question  of  fact  {Ness  v.  Stephenson^  9  Q.  B.  D.  245),  but 
the  judge  must  direct  the  jury  as  to  what  view  of  the  facts 
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will  constitute  a  lodger.  {Morton  v.  Palmer^  9  Q.  B.  D. 
89 ;  51  L.  J.,  Q.  B.  7.)  To  be  a  lodger  a  person  must 
sleep  on  the  premises,  not  merely  use  them  for  business 
purposes.  {Heatoood  v.  Bone^  13  Q.  B.  D.  179 ;  61  L.  T. 
125 ;  32  W.  R.  752.)  But  a  person  may  be  an  under- 
tenant and  yet  a  lodger  within  the  meaning  of  the  Act. 
{PhilUps  V.  Hemmy  3  0.  P.  D.  26 ;  47  L.  J.,  C.  P.  273.) 
Thus,  the  mere  right  of  exclusive  possession,  although  of  a 
very  considerable  part  of  a  dwelling-house,  and  the  uncon- 
trolled right  of  ingress  and  egress  are  not  inconsistent  with 
the  occupier  being  a  lodger  within  the  Act.  {lb,)  Nor 
does  the  fact  that  the  landlord  does  not,  either  by  himself 
or  his  agent,  sleep  or  reside  in  the  house  {Morton  v.  Palmer ^ 
supra)  ^  or  render  any  service  to  his  tenant  {Ness  v.  Stephen^ 
son^  9  Q.  B.  D.  245),  prevent  the  existence  of  the  relation- 
ship of  landlord  and  lodger. 

The  goods  of  an  ambassador  or  public  minister  of  any  Goods  of  an 
foreign  prince  or  state,  and  of  the  domestic  servants  of  such  ambasaador. 
ambassador  or  minister,  are  privileged.     (7  Anne,  c.  12, 
s.  3 ;  and  see  Macartney  v.  Garbutt^  24  Q.  B.  D.  368  ;  38 
W.  E.  559.) 

Boiling  stock  of  a  railway  company  being  in  a  work  Railway 
{Boston  Estate,  8fc,  Co,  v.  Western  Waggon,  Sfc.  Co,,  54  «>lling  stock. 
li.  T.  735),  shall  not  be  liable  to  distress  for  rent  payable 
by  the  tenant  of  the  work,  if  such  rolling  stock  is  not  the 
actual  property  of  the  tenant,  and  have  upon  it  a  distin- 
guishing metal  plate,  brand  or  other  mark  conspicuously 
impressed,  sufficiently  indicating  the  actual  owner.  (35  & 
36  Vict.  c.  50,  s.  3.) 

Under  10  &  11  Vict.  c.  15,  s.  14,  and  34  &  35  Vict.  GasmetOTs 
c.  41,  s.  18,  gas  meters  and  fittings  let  on  hire  by  the  and  fittings, 
undertakers  are  not  subject  to  distress.    A  gas  stove  let  on 
hire  is  comprised  in  the  word  "fittings."     {OasUght  and 
Coke  Co.  V.  Hardy,  17  Q.  B.  D.  619 ;  56  L.  J.,  Q.  B. 
168.) 

A  water  company  authorized  by  their  special  act  to  Water  meters 
supply  water  by  measure  may  let  for  hire,  to  the  con-  *^^  fittmgs. 
sumers,  meters,  instruments,  pipes,  and  apparatus,  which 
are  privileged  from  distress.     (26  &  27  Vict.  c.  93,  s.  14, 
and  see  10  &  11  Vict.  c.  17,  s.  44.) 

There  are  other  chattels  which,  though  not  absolutely  Chatuu 
privileged,  are  not  to  be  distrained  if  there  be  other  suffi-  ^^* 
cient  distress.     Of  this  class  are  "  beasts  that  gain  the  Beasts  of  the 
land,"  or  beasts  of  the  plough,  and  sheep,  and  instruments  plough  and 
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of  huflbandry.  (51  Hen.  3,  stat.  4 ;  Dames  v.  Aston^  1  C. 
B.  746 ;  14  L.  J .,  C.  P.  228 ;  Keen  v.  Priest,  4  H.  &  N. 
236;  28  L.  J.,  Ex.  167;  7  W.  E.  376.)  This  does  not 
include  cart  oolts  and  young  steers  not  broken  in,  or  used 
for  harness  or  the  plough.     {Keen  v.  Priest,  su^pra,) 

In  addition  to  the  absolute  exemption  of  tools  in  use 
{ante,  p.  302),  and  tools  to  the  value  with  other  artioles  of 
5/.  {ante,  p.  303^,  previously  noticed,  the  tools  and  imple- 
ments of  a  man  s  trade  not  in  actual  use  are  also  condi- 
tionally exempt.  (Nargatt  v.  Nias,  E.  &  E.  439;  28  L.  J., 
a.  B.  143 ;  Gorton  v.  Falkner,  4  T.  E.  569 ;  Fenton  v. 
Logan,  9  Bing.  676.)  If  there  is  a  reasonable  ground  for 
supposing  that  without  taking  these  chattels  there  would 
not  be  a  sufficient  distress,  they  may  be  taken,  and  the 
sale  of  them  need  not  be  postponed  to  other  goods.  {Jenner 
V.  Yolland,  6  Price,  3.)  So  if  there  are  no  other  things 
immediately  available  by  sale  to  raise  the  arrears  of  rent. 
{Piggott  V.  Births,  1  M.  &  W.  441.)  And  in  an  early 
case,  it  was  decided  that  a  distress  of  implements  of  trade 
was  good  in  a  case  where  there  were  no  other  chattels  on 
the  premises,  except  the  furniture  of  some  lodgers,  which 
the  distrainor  did  not  take.  {Roberts  v.  Jackson,  Peake, 
Ad.  Ca.  36.) 

Under  the  Agricultural  Holdings  Act,  1883,  live  stock 
at  agistment  on  a  holding  to  wmch  the  Act  relates  are 
conditionally  exempt  from  distress.  If  taken  in  to  be  fed 
at  a  fair  price  [not  necessarily  money ;  it  may  be  an  equi- 
valent in  barter,  London,  Sfc.  Banking  Co.  v.  Belton,  64 
L.  J.,  a  B.  668 ;  15  Q.  B.  D.  457]  agreed  to  be  paid  to 
the  tenant,  such  stock  shall  not  be  distrainable  when  there 
is  other  sufficient  distress  to  be  found ;  and,  when  distrain- 
able, it  shall  only  be  for  the  price  agreed  to  be  paid  for 
the  feeding,  or  the  balance  then  unpaid  of  su(&  price. 
The  owner  may  at  any  time  before  sale  redeem  such  stock 
upon  paying  the  amount  then  due  for  the  feeding.  (46  & 
47  Vict.  c.  61,  s.  45.)  Where  cattle  were  on  lajid  under 
an  agreement  that  the  owner  of  them  was  to  have  '^  the 
exclusive  right  of  eating  the  grass  of  a  certain  field  for 
four  weeks,  the  agreement  was  held  to  be  not  one  of 
<<  agistment,"  but  a  letting  of  an  interest  in  the  land. 
{Mastei^s  v.  Green,  20  Q.  B.  D.  807 ;  59  L.  T.  476.) 

On  the  other  hand,  growing  crops  and  other  farm  pro- 
duce which  were  not  distrainable  at  common  law  axe  made 
so  by  statute. 


SECT,  v.]  GOODS  DI8TRA1NABLE.  307 

Cooks  and  sheaves  of  com  were  not  distrainable  before  Com,  straw 
the  statute  next  mentioned,  because  they  oonld  not  be  •^dhay. 
restored  in  the  same  plight  and  condition.  {Wikon  v. 
Duckety  2  Mod.  61 ;  Simpson  v.  Hartoppy  per  Willes,  C.  J.) 
But  it  was  enacted  by  2  Wm.  &  M.,  sess.  1,  c.  5,  s.  3,  that 
any  person  having  rent  in  arrear,  and  due  upon  any  demise, 
may  distrain  sheaves  or  cocks  of  com,  or  com  loose  or  in 
the  straw,  or  hay  in  any  bam  or  granary  or  upon  any 
hovel,  stack,  or  rick,  or  otherwise  upon  any  part  of  the 
land  charged  with  the  rent,  and  detain  the  same  in  the 
place  where  it  shall  be  found,  as  a  distress  until  replevied 
or  sold.  Five  days  are  to  be  allowed  to  the  tenant  for 
replevying  before  the  same  is  sold. 

Grrowing  crops,  like  fixtures,  being  part  of  the  thing  de-  Ghrowing 
mised,  were  exempt  from  distress  at  common  law.  But  by  «^I»- 
11  Geo.  2,  c.  19,  ss.  8  and  9,  the  landlord  may  take  and 
seize  as  a  distress  for  arrears  of  rent  all  sorts  of  com  and 
grass,  hops,  roots,  fruits,  pulse  or  other  product  whatsoever 
growing  upon  any  part  of  the  estate  demised,  and  the  same 
may  cut,  gather,  make,  cure,  carry  and  lay  up,  when  ripCy 
in  the  bams  or  other  proper  places  on  the  premises;  and  if 
there  should  be  no  bam  or  proper  place  on  the  premises, 
then  in  any  other  bam  or  proper  place  which  he  shall  pro- 
cure as  near  as  may  be  to  the  premises ;  and  in  convenient 
time  appraise,  sell  or  otherwise  dispose  of  the  same  towards 
satisfaction  of  the  rent  and  of  the  charges  of  such  distress, 
appraisement  and  sale;  the  appraisement  thereof  to  be 
taken  when  cut,  gathered,  cured  and  made,  and  not  before ; 
notice  of  the  place  where  such  distress  shall  be  lod^d  shall, 
within  one  week  after  lodging  thereof,  be  given  to  tne  tenant 
or  left  at  the  last  place  of  his  abode.  If  the  tenant  shall 
pay  or  tender  the  arrears  of  rent  and  costs  of  distress  before 
the  com,  &c.  be  cut,  the  distress  shall  cease  and  the  com, 
&c.  be  delivered  up.  This  statute  does  not  give  the  right 
to  seize  young  trees,  shmbs,  and  plants  growing  in  a  nursery 
garden,  "  other  products ''  being  confined  to  things  ejusdem 
generis  with  com,  grass,  &c.  {ylark  v.  Gaskarthy  8  Taunt. 
431) ;  neither  does  it  compel  the  landlord  to  resort  to 
growing  crops  before  distraining  things  conditionally 
privileged.  {JPiggoUy.BirtkSy  1  M.  &  W.  451.)  Although 
growing  crops  are  not  to  be  sold  until  ripe  {Ovoen  v.  Leghy 
3  B.  &  Aid.  470),  yet  where  the  jury  find  that  no  damage 
has  been  sustained  by  the  premature  sale  the  tenant  is  not 

x2 


308  DISTRESS.  [chap.  VI. 

entitled  to  a  verdiot  even  for  nominal  damages.     {Rodgers 
V.  Parker,  18  C.  B.  112 ;  25  L.  J.,  C.  P.  220.) 
Growing  Formerly,  a  growing  crop  sold  under  an  execution  could 

crops  sold        jjq|.  ]yQ  distrained  for  rent,  unless  the  purchaser  allowed  it 

under  an  exe-    .  •  Ji  i  i  1 1     x •  i»j.       -j. 

ciition,  liable   to  remain  on  the  ground  tor  an  unreasonable  time  after  it 
to  distress  for  was  ripe.    {Peacock  V.  Purvis,  2  B.  &  B.  362.)     Now,  how- 

^ter^^^ae     ®^®^'  ^^  ^^^  ^  ^^  ^^^^  P*^      ^®  growing  crops  of  a  tenant 
and  sale.         of  any  farm  or  lands  shall  be  seized  and  sold  by  any  sheriff 
or  other  officer  by  virtue  of  any  writ  of  execution,  such 
crops,  so  long  as  the  same  shall  remain  on  the  farm  or 
lands,  shall,  in  default  of  sufficient  distress  of  the  goods  and 
chattels  of  the  tenant,  be  liable  to  the  rent  which  may  accrue 
and  become  due  to  the  landlord  after  any  such  seizure  and 
sale,  and  to  the  remedies  by  distress  for  recovery  of  such 
rent ;  and  that  notwithstanding  any  bargain,  sale  or  as- 
signment which  may  have  been  made  or  executed  of  such 
CTOwing  crops  by  any  such  sheriff  or  other  officer.    (14  &  15 
Vict.  c.  25,  s.  2.) 
Farm  produce      The  56  Geo.  3,  c.  60,  enacts  that  no  sheriff  or  other 
BuVTOt  to  ^"^  officer  shall,  by  virtue  of  any  process  of  any  court  of  law, 
agreement  to    Carry  off,  or  sell,  or  dispose  of,  for  the  purpose  of  being 
consume  it  on  carried  off  from  any  lands  let  to  farm,  any  slraw,  threshed 
the  land.         ^j.  unthreshed,  or  any  straw  of  crops  growing,  or  any  chaff, 
colder,  or  any  turnips,  or  any  manure,  compost,  ashes,  or 
seaweed  in  any  case  whatsoever ;  nor  any  hay,  grass,  or 
grasses,  whether  natural  or  artificial,  nor  any  tares,  or 
vetches,  nor  any  roots,  or  vegetables,  being  produce  of  such 
lands,  in  any  case  where,  according  to  any  covenant  or 
written  agreement,  entered  into  and  made  for  the  benefit 
of  the  owner  or  landlord  of  any  farm,  such  hay,  grass,  or 
grasses,  tares  and  vetches,  roots,  or  vegetables  ought  not 
to  be  taken  off,  or  withholden  from,  such  lands,  or  which, 
by  the  tenor  or  effect  of  such  covenants  or  agreements, 
ought  to  be  used  or  expended  thereon,  and  of  which  cove- 
nants or  agreements  such  sheriff  or  other  officer  shall  have 
received  a  written  notice  before  he  shall  have  proceeded  to 
sale.    (Sect.  1.)     Any  crops  or  produce  of  this  description 
may  be  sold  by  the  sheriff,  subject  to  an  undertaking  to 
expend  them  on  the  land  according  to  the  custom  of  the 
country,  or  according  to  the  terms  of  any  covenant  or 
written  agreement  which  has  been  entered  into  by  the 
Exempt  from  tenant.     (Sect.  3.)    Where  any  purchaser  of  such  crops  or 
^^*^^''^-  produce  shall  have  agreed  with  the  sheriff  for  the  expendi- 

ture thereof  on  the  lands,  it  shall  not  be  lawful  for  the 
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landlord  of  such  lands  to  distrain  for  rent  on  any  com, 
hay,  straw,  or  other  produce  thereof  which,  at  the  time  of 
such  sale  and  the  execution  of  such  agreement  entered  into 
under  the  provisions  of  the  Act,  shall  have  heen  severed 
from  the  soil  and  sold  subject  to  such  agreement,  nor  on 
any  turnips,  whether  drawn  or  growing  [as  to  growing 
turnips  the  Act  is  qualified  by  the  later  statute  14  &  15 
Vict.  c.  25,  s.  2,  antCy  p.  308],  if  sold  according  to  the  pro- 
visions of  the  Act;  nor  on  any  horses,  sheep,  or  other 
cattle,  nor  on  any  beast  whatsoever,  nor  on  any  waggons, 
carts,  or  other  implements  of  husbandry,  which  any  person 
shall  employ,  keep  or  use  on  such  lands  for  the  purpose  of 
threshing  out,  carrying,  or  consuming  any  such  com,  hay, 
straw,  turnips,  or  other  produce  under  the  provisions  of  the 
Act  and  the  agreement  directed  to  be  entered  into  between 
the  sheriff  and  the  purchaser  of  such  crops  and  produce. 
(Sect.  6.) 

The  Preferential  Payments  in  Bankruptcy  Act,  1888  Distress 
(51  &  52  Vict.  c.  62),  provides  that  in  the  distribution  of  P^J^^^^^^J^ 
the  property  of  a  bankrupt,  or  the  assets  of  a  company  being  payments  in 
wound  up,  certain  rates  and  taxes,  the  wages  or  salary  of  case  of  bank- 
any  clerk  or  servant,  and  the  wages  of  any  labourer  or  work-  "^P*°y- 
man  shall  be  paid  in  priority  to  all  other  debts  (sect.  1, 
sub-s.  1),  and  enacts  that  in  the  event  of  a  landlord  or 
other  person  distraining  or  having  distrained  on  any  goods 
or  effects  of  a  bankrupt,  or  a  company  being  wound  up 
within  three  months  next  before  the  date  of  the  receiving 
order  or  the  winding-up  order  respectively,  the  debts  to 
which  priority  is  so  given  shall  be  a  first  charge  on  the 
goods  or  effects  so  distrained  on,  or  the  proceeds  of  the 
sale  thereof.     But  for  money  paid  under  such  charge  the 
landlord  is  entitled  to  stand  in  the  place  of  the  person  to 
whom  the  payment  is  made.     (Sect.  1,  sub-s.  4.) 

Where  a  receiver  appointed  by  the  Court  is  in  possession  Distress  when 
of  the  premises  the  landlord,  before  distraining,  should  P™™i8?8  ^ 
apply  to  the  Court  for  leave.     {Sutton  v.  Reea^  '32  L.  J.,  rrecdvOT. 
Ch.  437 ;  Russell  y.  East  Anglian  Rail,  Co,y  3  M.  &  Q-. 
118.)     So  where  the  premises  are  in  the  possession  of  a 
provisional    liquidator.      (Re  Dry  Docks   Corporation  of 
London,  39  Ch.  D.  306 ;  58  L.  J.,  Ch.  33.)     But  no  leave 
is  necessary  in  the  case  of  a  receiver  in  bankruptcy.     {Ex 
parte  Till,  Re  Mat/hew,  42  L.  J.,  Bkcy.  84 ;  L.  E.,  16  Eq.  97.) 
And  if  a  landlord  is  in  possession  before  a  receiver  is 
appointed,  he  need  not  apply  for  leave  to  proceed  with  his 
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distress.  {Engel  v.  South  Metropolitan^  8fc,  Bottling  Co., 
W.  N.  (1891)  31 ;  Evelpn  y.  Lewis,  3  Hare,  475.) 
Bistressupon  Where  a  company  is  beine  wound  up  by  the  Court  or 
TO^^  °^  ^_  subject  to  the  supervision  of  the  Court,  any  distress  put  in 
ingwo^np.  foroe  against  the  estate  or  effects  of  the  company  after  the 
commencement  of  the  winding  up  shall  be  void.  (25  &  26 
Vict.  c.  89,  s.  163.)  The  Court  may,  imder  sect.  87  of  the 
Act,  give  leave  to  proceed  with  a  distress  if  it  think  fit. 
CRe  ExhaU  Coal  Mining  Co.,  33  L.  J.,  Ch.  596,  n. ;  4  De 
Gh.,  J.  &  8.  377.)  If  the  landlord  is  a  leffal  creditor  of  the 
company  in  respect  of  arrears  of  rent,  leave  will  not  be 
given  to  distrain  for  rent  which  has  accrued  due  before  the 
winding  up;  as  to  such  the  landlord  must  prove  in  the 
winding  up.  {Re  North  Yorkshire  Iron  Co.,  7  Ch.  D. 
661 ;  47  L.  J.,  Ch.  333 ;  Re  Coal  Consumers*  Association, 
4  Ch.  D.  626 ;  46  L.  J.,  Ch.  501 ;  Re  Bridgwater  Engineer- 
ing  Co.,  12  Ch.  D.  181 ;  48  L.  J.,  Ch.  389 ;  Re  South 
Kensington  Stores,  17  Ch.  D.  161 ;  50  L.  J.,  Ch.  446 ;  Re 
Traders'  North  Staffordshire  Canning  Co.,  L.  R.,  19  Eq. 
60 ;  44  L.  J.,  Ch.  172 ;  Thomas  v.  Patent  Lionite  Co.,  17 
Ch.  D.  250 ;  50  L.  J.,  Ch.  544 ;  Re  Broken,  Ex  parte  Roberts 
and  Wnght,  18  Ch.  D.  649 ;  50  L.  J.,  Ch.  738.)  As  to 
rent  accrued  after  the  commencement  of  the  winding  up, 
to  entitle  the  landlord  to  leave  to  distrain,  he  must  show 
either  that  it  is  inequitable  for  the  company  to  insist  on 
sect.  163,  or  that  the  rent  ought  to  be  paid  as  part  of  the 
costs  of  the  winding  up.  {Re  Lancashire  Cotton  Spinning 
Co.,  35  Ch.  D.  656  ;  56  L.  J.,  Ch.  761.)  Thus,  leave  has 
been  refused  where  upon  the  evidence  it  was  considered 
the  liquidator  had  retained  possession  of  the  premises  for 
the  benefit  of  the  landlord  and  the  company,  and  not  for 
the  purposes  of  the  liquidation  {Re  Bridgwater  Engineering 
Co.,  supra ;  Re  Oak  Pits  Colliery  Co.,  21  Ch.  D.  322 ;  51 
L.  J.,  Ch.  768,  in  which  lindley,  L.  J.,  reviewed  all  the 
authorities) ;  but  granted  where  ike  liquidator  has  retained 
possession  merely  for  the  convenience  of  winding  up,  or 
for  the  purpose  of  disposing  of  the  property  to  advantage. 
{Re  Lundy  Granite  Co.,  L.  E.,  6  Ch.  462 ;  40  L.  J.,  Ch. 
588;  Re  North  Yorkshire  Iron  Co.,  supra;  Re  South 
Kensington  Stores,  50  L.  J.,  Ch.  446 ;  17  Ch.  D.  161 ;  Re 
Oak  Pits  Colliery  Co.,  supra :  and  see  Re  National  Arms, 
8fc.  Co.,  28  Ch.  D.  474;  33  W.  E.  585;  54  L.  J.,  Ch. 
673.)  Aj»  rent  now  accrues  due  de  die  in  diem,  when  a 
distress  is  permitted  in  respect  of  that  which  accrues  after 
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the  oommenoemeiit  of  the  winding  up,  the  rent  of  the 
current  half-year  or  quarter  will  be  apportioned.  {Be 
South  Kensington  Stores^  supra.)  Where  the  lessor  has  a 
power  of  re-entry  for  rent  in  arrear,  he  may  insist  upon 
payment  in  full  of  aoorued  rent  as  the  condition  upon 
which  the  liquidator  is  to  continue  in  possession,  and  in 
default  of  payment  may  distrain.  [Me  Silkstone  and  Dods- 
tcorth  Coal  Co.,  50  L.  J.,  Ch.  444 ;  17  Ch.  D.  168.)  And 
the  Court  has  only  power  to  restrain  a  distress  even  for 
rent  in  arrear  at  the  commencement  of  the  winding  up, 
where  the  landlord  is  a  legal  creditor  of  the  company  for 
the  rent,  that  is  to  say,  where  the  company  is  his  tenant, 
and  not  merely  an  underlessee  or  person  in  possession  by 
leave  of  the  tenant.  The  Court  has  no  power  to  restrain 
a  distress  where  the  company's  goods  are  upon  the  tenant's 
premises,  and  are  there  taken  in  distress  {Be  Lundy 
Granite  Co.,  supra ;  He  Traders^  North  Staffordshire  Carry" 
tug  Co.,  44  L.  J.,  Ch.  172;  L.  E.,  19  Eq.  60;  Ite  Regent 
United  Service  Stores,  47  L.  J.,  Ch.  677 ;  8  Ch.  D.  616) ; 
nor  where  the  effects  distrained  upon  are  not  in  fact  the 
property  of  the  company,  as  in  the  case  of  goods  mort- 
gaged to  debenture  holders  for  more  than  their  value.  {Re 
New  City  Constitutional  Club,  34  Ch.  D.  646 ;  56  L.  J., 
Ch.  332.)  Nor  will  the  landlord's  right  be  taken  away  by 
an  offer  by  the  liquidator  to  allow  the  arrears  to  be  proved 
in  the  winding  up  {Re  Regent  United  Service  Stores,  supra) ; 
nor  by  the  landlord  having  taken  a  promissoiy  note  from 
the  company  for  the  arrears.  {Re  Carnage  Co-operative 
Supply  Association,  Ex  parts  Clemence,  23  Ch.  D.  154 ;  48 
L.  T.  308 ;  62  L.  J.,  Ch.  472.) 

Where  the  company  being  wound  up  is  the  lessee  of 
property  for  an  unexpired  term,  the  landlord's  claim  in 
respect  of  future  rent  is  a  claim  of  a  certain  and  ascertained 
amount  (26  &  26  Vict.  c.  89,  s.  158) ;  and  if  the  company 
is  solvent  the  landlord  is  entitled  to  have  set  api^  to 
indemnify  him  such  a  simi  as  by  means  of  principal  and 
interest  will  cover  all  future  payments  of  rent  during  the 
term.  {Oppenheimer  v.  British  and  Foreign  Exchange,  Sfc. 
Bank,  46  L.  J.,  Ch.  882;  6  Ch.  D.  744;  Re  Haytor  Granite 
Co.,  L.  R,  1  Ch.  77 ;  36  L.  J.,  Ch.  154.) 
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Sect.  6. — Where  Distress  may  be  made. 

By  agreement  the  tenant  may  give  the  landlord  power 
to  distrain  upon  other  lands  of  the  tenant  than  those  out 
of  which  the  rent  issues,  and  such  an  agreement  will  bind 
both  the  tenant  and  his  assigns.  {Daniel  v.  Stepney ^  L.  B., 
9  Ex.  185 ;  22  W.  E.  662.)  But  independently  of  con- 
tract the  general  rule  is  that  a  distress  can  only  be  made 
of  goods  f  oimd  upon  some  part  of  the  premises  out  of  which 
the  rent  issues.  Thus,  where  there  was  a  demise  of  a  wharf 
on  the  river  Thames,  but  not  of  any  soil  of  the  river,  it  was 
held  that  the  landlord  was  not  entitled  to  distrain  barges 
lying  in  the  river  and  fastened  to  the  demised  premises  by 
ropes,  as  they  were  not  upon  the  premises.  {Capel  v. 
Buszardy  6  Bing.  150;  but  see  Giliingham  v.  Gtcyer,  16 
L.  T.,  N.  S.  640.)  But  upon  any  part  of  the  demised 
premises  a  distress  may  be  taken  for  the  whole  rent,  since 
the  whole  is  deemed  to  issue  out  of  every  part  of  the  land. 
{Hargrave  v.  Sheicin,  6  B.  &  C.  34.)  If  several  parcels  of 
land  are  let  to  the  same  person  under  separate  demises,  and 
rent  is  due  upon  more  than  one,  a  joint  distress  cannot  be 
taken.  {Rogers  v.  Birkmire^  2  Stra.  1040.)  A  distress 
cannot  be  taken  ^'  on  the  king's  highway  nor  in  the  common 
street."     (62  Hen.  3,  c.  15.) 

To  the  general  rule  above  stated  there  are  three  excep- 
tions:— 

1.  A  landlord  may  distrain,  for  arrears  of  rent,  the 
cattle  or  stock  of  his  tenant  feeding:  upon  any  common 
appendant  or  appurtenant,  or  in  Jj  Xy  belonging  to 
the  premises  demised.     (11  Geo.  2,  c.  19,  s.  8.) 

2.  If  the  landlord  coming  to  distrain  see  the  tenant's 
cattle  on  the  premises,  and  the  tenant,  to  prevent  the 
distress,  drive  them  off  the  premises,  the  landlord  may 
make  fresh  pursuit  and  seize  them  in  the  highway  or  in 
any  other  place  off  the  lands  demised.  But  if  the  cattle 
of  their  own  accord  go  out  of  the  lands  demised  or  into  the 
highway  within  his  view  he  cannot  pursue  them ;  neither 
can  he  if  they  be  driven  off  the  lands  for  any  other  purpose 
than  to  avoid  distress.     (Co.  litt.  161  a.) 

3.  Where  the  tenant  of  any  messuages,  lands,  tene- 
ments or  hereditaments  in  respect  of  which  any  rent  is 
reserved  shall  fraudulently  or  clandestinely  convey  away  or 
carry  off  or  from  such  premises  his  goods  or  chattels  to 
prevent  the  landlord  from  distraining  the  same  for  arrears 
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of  rent  so  reserved,  the  landlord  or  any  person  by  him  em- 
powered may,  icithin  the  space  of  thirty  days  next  ensuing 
the  removal  of  the  goods,  take  and  seize  them  as  a  distress 
wherever  they  may  be  found  (11  Geo.  2,  o.  19,  s.  1) :  pro- 
vided, however,  that  they  have  not  before  such  seizure  been 
sold  bond  fide  and  for  a  valuable  oonsideration.  (Sect.  2.) 
If  it  be  necessary  to  break  open  any  door  in  order  to  seize 
them,  the  landlord  in  the  daytime  may  do  so,  first  calling 
to  his  assistance  the  constable  or  other  peace  officer  of  the 
hundred,  parish  or  place  where  the  goods  are  concealed, 
and,  in  the  case  of  a  dwelling-house,  oath  being  first  made 
before  a  justice  of  the  peace  of  a  reasonable  ground  to 
suspect  that  such  goods  are  therein.     (Sect.  7.) 

The  statute  only  applies  where  the  removal  takes  place  Gafies  to  which 
on  or  after  the  day  when  the  rent  became  due  {Randy,  ^\^'  ^»,. 
Vaughan,  1  Binff.  N.  C.  767 ;  Dibble  v.  Bawater,  2  E.  &  B.  ""'  ^^'  ''^'^^'^' 
664 ;  22  L.  J.,  Q.  B.  396) ;  where  the  goods  are  those  of 
the  tenant,  and  not  of  a  stranger  or  lodger  {Thornton  v. 
Adams,  6  M.  &  8.  38 ;  Fletchei^  v.  Manllier,  9  A.  &  E.  457), 
or  mortgagee  of  the  tenant  {TomUnson  v.  Consolidated 
Credit,  8fc.  Corporation,  24  Q.  B.  D.  135 ;  38  W.  E.  118) ; 
and  where  no  sufficient  distress  remains  on  the  premises 
after  the  removal,  of  which  the  onus  of  proof  lies  on  the 
landlord.  {Parry  v.  Duncan,  7  Bing.  243 ;  M.  &  M.  533 ; 
but  see  Gillam  v.  Arkwright,  16  L.  T.  88.)  The  statute, 
however,  applies  where  the  removal,  though  not  clandestine, 
is  fraudulent,  which  is  a  question  for  the  jury.  {Opperman 
V.  Smith,  4  D.  &  K.  33.)  The  landlord  must  show  that 
the  goods  were  removed  with  a  view  to  elude  a  distress 
{Parry  v.  Duncan,  supra) ;  and  even  if  the  tenant  admit 
that,  it  would  seem  to  be  still  a  question  for  the  jury 
whether  the  removal  was  fraudulent  or  not  within  the 
statute.  {John  v.  Jenkins,  1  Cr.  &  M.  227.)  It  is  not 
necessary  to  show  that  a  distress  was  contemplated  at 
the  time  of  removal.  {Stanley  v.  Whartan,  10  Price, 
138.) 

To  avail  himself  of  the  statute,  the  landlord  must  have 
the  right  to  distrain,  either  at  common  law,  or  under  8 
Anne,  c.  14,  ss.  6,  7.  {Gray  v.  Stait,  11  Q.  B.  D.  668 ;  52 
L.  J.,  Q.  B.  412.)  If  the  landlord  have  parted  with  his 
reversion,  he  cannot  distrain  under  the  statute.  {Ashmore 
V.  Hardy,  7  C.  &  P.  601.)  Neither  can  he  follow  the  goods 
after  the  tenancy  has  determined  and  the  tenant  has  given 
up  possession  of  the  premises.    {Gray  v.  Stait,  supra.)   Nor 


314  DISTRESS.  [chap.  VI. 

in  any  case  oan  he  distrain  the  goods  until  the  rent  is 
actually  in  arrear.     {Dibble  v.  Botmter^  2  E.  &  B.  564.) 

By  the  same  statute  it  is  further  provided,  that  if  the 
tenant  shall  fraudulently  remove  his  goods  as  aforesaid,  or 
if  any  person  shall  wilfully  and  knowingly  aid  or  assist 
such  tenant  in  such  fraudulent  conveying  away  of  goods, 
or  in  concealing  the  same,  all  and  every  the  person  so 
offending  shall  forfeit  and  pay  to  the  landlord  double  the 
value  of  the  goods  by  him  carried  off  or  concealed,  to  be 
recovered  by  action.  (11  Geo.  2,  c.  19,  s.  3.)  Where  the 
value  of  the  goods  so  removed  does  not  exceed  60/.,  the 
landlord  may  take  summary  proceedings  for  recovering 
double  value,  by  complaint  before  two  justices  of  the  peace. 
(Sect.  4.)  This  latter  remedy  is  alternative,  and  does  not 
prevent  the  landlord  proceeding  by  action  though  the  value 
of  the  goods  be  under  50/.  {Bromky  v.  Holderiy  M.  &  M. 
175),  and  although  he  has  made  complaint  before  the 
magistrates,  which  he  afterwards  abandoned.  {Horsefall 
V.  Da'oy^  1  Stark.  169.)  If  a  creditor,  with  the  consent  of 
the  debtor,  remove  goods  from  the  premises  in  payment  of 
his  debt,  although  with  knowledge  of  the  rent  being  in 
arrear,  he  does  not  incur  the  penalty.  (Bach  v.  Meats^  6 
M.  &  8.  200 ;  Tomlinson  v.  Consolidated  Credit^  8fc,  CoT" 
poration,  24  U.  B.  D.  135.) 

The  action  is  a  penal  one,  and  the  plaintiff  is  not  en- 
titled to  deliver  interrogatories  to  the  defendant.  {Jones 
V.  Jones,  22  Q,  B.  D.  425 ;  58  L.  J.,  Q.  B.  178 ;  Hobbs  v. 
Hudson^  25  a  B.  D.  232 ;  59  L.  J.,  Q.  B.  562.) 


Sect.  7. — Bt/  whom  and  how  levied. 

Landlord  or  The  landlord  may  distrain  personally  or  by  his  agent  or 
bailiff  may  bailiff.  It  is  usual,  but,  except  in  the  case  of  a  corpora- 
^®^'  tion  aggregate,  not  necessary,  that  the  bailiff  have  a  written 

authority.  {Gary  v.  Matthews^  1  Salk.  191 ;  Randle  v. 
DeanCy  2  Lutw.  1496.)  Neither  is  it  necessary  even  that 
the  bailiff  have  an  antecedent  authority ;  it  is  sufficient  if 
the  landlord  recognize  and  adopt  his  act.  {Trevillian  v. 
Ptney  11  Mod.  112.)  When  a  warrant  to  distrain  is  given 
to  one  man,  it  cannot  be  executed  by  another  person  not 
therein  named.     {Symonds  v.  KtJtrtz,  61  L.  T.  559.) 
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No  person  shall  aot  as  a  bailijS  to  levy  any  distress  BaiMmnst 
for  rent,  unless  he  shall  be  authorized  to  act  as  a  bailiff  by  ^  *  certified 
a  certificate  in  writing  under  the  hand  of  a  county  court  ^^^' 
judge ;  and  such  certificate  may  be  general  or  apply  to  a 
particular  distress  or  distresses.  If  any  person  not  holding 
a  certificate  under  this  section  shall  levy  a  distress  contrary 
to  the  provisions  of  this  Act,  the  person  so  levying,  and 
any  person  who  has  authorized  him  so  to  levy,  shall  be 
deemed  to  have  committed  a  trespass.  (61  &  52  Vict.  c.  21, 
s.  7.)  The  power  of  a  county  court  judge  is  not  limited 
to  appointing  bailiffs  to  act  within  his  own  district,  but  he 
may  grant  certificates  authorizing  the  bailiff  to  levy  in  any 
part  of  England  or  Wales.  (Ux  parte  Sergeant^  Be 
Sanders,  54  L.  J.,  Q.  B.  331 ;  52  L.  T.  516.)  There  is 
nothing  to  prevent  an  uncertificated  landlord  personally 
levying  {Jacksan  v.  Bennan,  37  Sol.  J.  282),  and  then 
leaving  to  his  uncertificated  bailiff  the  conduct  of  the 
distress  from  levy  to  sale.  But  the  managing  director  of 
a  company  is  not  in  the  position  of  landlord  to  the  tenants 
of  the  company,  and  unless  acting  under  a  certificate  as 
bailiff  will  be  guilty  of  trespass  in  distraining.  {Hogarth 
V.  Jennings,  66  L.  T.  821 ;  [1892]  1  Q.  B.  907 ;  61  L.  J., 
Q.  B.  601.) 

The  person  distraining  may  open  an  outer  door  in  the  Entry. 
usual  manner  of  access,  as  by  lifting  a  latch,  turning  a 
key,  or  drawing  back  a  bolt,  or  even  by  pulling  out  a 
movable  staple,  when  that  is  the  usual  mode  of  entry. 
{Byan  v.  Shilcock,  21  L.  J.,  Ex.  55 ;  7  Ex.  72) ;  but  if  the 
door  is  fastened,  it  cannot,  except  in  the  case  of  a  fraudu- 
lent removal  {ante,  p.  312),  be  broken  open.  [Semayne^s 
case,  1  Sm.  L.  C.  115,  9th  ed.)  This  immunity  extends 
to  the  outer  door  of  any  building  whatever,  including  an 
outhouse  within  the  curtilage  [The  American  Concentrated 
Meat  Co.  v.  Hendry,  W.  N.  (1893)  82  (C.  A.) ),  as  well  as  a 
bam,  stable,  or  outhouse  not  within  the  curtilage  of  the  dwel- 
ling-house. {Broum  v.  Glenn,  16  Q.  B.  254 ;  20  L.  J.,  Q.  B. 
205.)  But  if  the  outer  door  is  open,  an  inner  door  or  lock 
may  be  broken  open  {Browning  v.  Dann,  Bull.  N.  P.  81)  ; 
and  where  an  entry  has  once  been  made,  the  distrainer,  if 
forcibly  expelled,  may  procure  the  assistance  of  a  peace 
officer  and  break  open  the  outer  door  to  renew  the  distress, 
even  after  the  lapse  of  three  weeks.  {JEldridge  v.  Stacey, 
15  C.  B.,  N.  S.  458  ;  12  W.  E.  51.)  But  where  a  person 
has  merely  got  his  foot  and  arm  between  the  door  and  the 
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lintel,  or  by  putting  a  stick  or  other  article  between  the 
door  and  lintel,  has  prevented  the  door  being  closed,  that 
is  not  such  an  entry  as  will  entitle  him  afterwards  to  break 
open  a  door  or  window  to  distrain.  {Boyd  v.  ProfazCj  16 
L.  T.  431.) 

A  forcible  re-entry  may  be  made  where  the  man  in 
possession  voluntarily  goes  away,  not  with  the  intention 
of  abandoning  the  distress,  but  for  a  temporary  purpose, 
and  on  his  return  finds  the  door  locked.  {Bannister  v. 
Hyde,  2  E.  &  E.  627;  t^9  L.  J.,  Q.  B.  141.)  But  it  is 
alwa}'s  a  question  of  fact  whether  or  not  there  has  been  an 
abandonment,  and  in  an  early  case  it  was  held  that  the 
Ijmdlord  was  not  entitled  to  re-enter  forcibly  after  the 
lapse  of  several  days.  {Russell  v.  Rider,  6  C.  &  P.  416.) 
Entry  may  be  made  through  an  open  window,  but  not 
through  a  window  which  is  shut,  although  not  fastened. 
{Nash  V.  Lucas,  L.  E.,  2  Q.  B.  590 ;  Hancock  v.  Austin, 
32  L.  J.,  C.  P.  252 ;  14  C.  B.,  N.  S.  634.)  If  the  window 
be  at  aU  open  it  may  be  further  opened  to  enable  an  entry 
to  be  made.  {Crabtreey.  Robinson,  15  Q.  B.  D.  312;  54 
L.  J.,  C.  B.  544.)  The  person  distraining  may  climb  over 
a  fence  to  gain  access  by  an  open  door.  {Eldridge  v. 
Stacey,  supra  —though  there  is  an  authority  to  the  contrary 
— Scott  V.  Buckley,  16  L.  T.  573.)  He  may  gain  access 
by  any  means  which  does  not  involve  conunittmg  a  tres- 
pass.    {Gould  V.  Bradstock,  4  Taunt.  562.) 

To  complete  the  distress  a  seizure  is  necessary.  This  is 
usually  made  by  taking  hold  of  some  personal  chattel,  and 
declaring  that  it  is  taken  as  a  distress  in  the  name  of  all 
the  goods,  or  so  much  thereof  as  may  be  necessary  to 
satisfy  the  rent.  {Dod  v.  Monger,  6  Mod.  215.)  But  any 
act  or  words  expressive  of  an  intention  to  distrain  will 
suflBce  {Hutchim  v.  Scott,  2  M.  &  W.  809) ;  thus,  refusing 
to  allow  goods  to  be  removed  until  the  rent  be  paid  ( Wood 
V.  Nunn,  5  Bing.  10 ;  Cramer  v.  Mott,  39  L.  J.,  Q.  B.  172 ; 
L.  E.,  5  Q.  B.  367) ;  and  walking  round  the  premises  and 
leaving  a  written  notice  that  certain  goods  lying  there  are 
distrained,  and  will  be  appraised  and  sold  if  not  replevied, 
and  going  away  without  leaving  anyone  in  possession 
{Swann  v.  Falmouth,  8  B.  &  C.  456),  have  been  held 
sufficient  to  constitute  a  seizure. 

After  the  seizure  an  inventory  should  be  made  of  the 
goods  intended  to  be  comprised  in  the  distress.  A  copy 
of  this,  with  a  notice  (usually  written  at  the  foot  of  the 
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inventory)  of  the  fact  of  the  distress  having  been  made, 
with  the  cause  of  such  taking,  must  be  served  on  the  tenant 
personally,  or  left  at  the  chief  mansion-house  or  other  most 
notorious  place  on  the  premises  charged  with  the  rent  dis- 
trained for.  (2  Wm.  &  M.  seos.  1,  c.  5,  s.  2.)  This 
notice  must  be  in  writing  ( Wilson  v.  Nightingale,  8  Q.  B. 
1034),  and  should  state  the  amount  of  rent  due,  though 
the  landlord  is  not  bound  by  that  statement,  for  the  tenant 
is  presumed  to  know  the  amount  of  his  arrears,  and  merely 
distraining  and  selling  for  more  rent  than  is  due  will  not 
support  an  action  if  the  goods  taken  and  sold  are  not  more 
than  sufficient  to  satisfy  the  actual  arrears.  {Tmicred  v. 
Leyland,  16  Q.  B.  669 ;  20  L.  J.,  Q.  B.  316 ;  Stevenson  v. 
Newnhamy  13  C.  B.  285  ;  22  L.  J.,  C.  P.  110.)  The  notice 
should  distinctly  specify  the  goods  distrained,  for  the  legis- 
lature intended  that  the  tenant  should  be  informed  what 
particular  things  were  taken ;  and  though  a  notice  naming 
certain  articles  and  adding  ^'  any  other  goods  and  effects 
that  may  be  found  in  and  about  the  said  premises  "  was 
held  sufficient,  where  the  intention  was  to  distrain  every- 
thing (  Waketnan  v.  LindJiey^  14  Q.  B.  625 ;  19  L.  J.,  Q.  B. 
166),  the  words  "  and  all  other  goods  that  may  he  required 
in  order  to  satisfy  the  above  rent,  together  with  all  neces- 
sary expenses,"  after  a  specific  enumeration,  were  held  too 
vague  to  include  anything  beyond  the  articles  enumerated. 
{Kerby  v.  Harding,  6  Ex.  234;  20  L.  J.,  Ex.  163.) 
The  notice  should  state  the  time  when  the  goods  will  be 
sold  unless  replevied,  or  the  rent  and  charges  satisfied, 
and,  if  the  distress  be  impounded  off  the  premises,  the 
place  where  impoimded.  It  need  not  state  when  the  rent 
became  due  {Moss  v.  Gallitnore,  1  Doug.  279) ;  and  omit- 
ting to  state  that  the  goods  are  impounded  will  not  make 
the  impounding  void.  {Tennant  v.  Field,  8  E.  &  B.  336  ; 
27  L.  J.,  Q.  B.  33.)  The  want  of  notice  does  not  render 
the  distress  invalid,  but  it  makes  it  irregular  to  sell. 
{Trent  v.  Hunt,  22  L.  J.,  Ex.  318.) 


Sect.  8. — Hoic  dealt  with. 

To  enable  the  tenant  to  replevy,  it  was  provided  by  Impoimding. 
2  Wm.  &  M.  sess.  1,  c.  5,  s.  2,  that  the  goods  distrained 
should  not  be  sold  for  at  least  five  days  after  the  seizure. 
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By  the  Act,  51  &  62  Vict.  o.  21,  s.  6,  the  period  of  five 
days  given  by  the  earlier  statute  shall  be  extended  to 
fifteen  days,  if  the  tenant  or  owner  of  the  goods  make  a 
written  request  for  such  extended  time,  and  give  security 
for  extra  costs.  In  the  meantime  it  is  the  landlord's  duty 
to  keep  the  goods  safely,  and  for  this  purpose  to  impound 
them.  They  may  generally  be  either  removed  to  a  pound 
off  the  premises  or  impounded  on  the  premises.  The 
exceptions  to  this  general  rule  are,  sheaves  or  cocks  of 
com,  or  com  loose  or  in  the  straw  or  hay,  in  which  case  a 
removal  from  the  premises  is  prohibited  (2  W.  &  M. 
sess.  1,  c.  5),  and  growing  crops  which  can  only  be  re- 
moved when  ripe  and  cut,  and  there  is  no  proper  place  on 
the  premises  wherein  they  can  be  placed.  (11  Geo.  2, 
c.  19,  s.  8.)  And  in  that  case  notice  of  the  place  where 
the  things  distrained  shall  be  deposited,  shall,  within  one 
week  after  the  depositing  thereof  in  such  place,  be  given 
to  the  tenant  or  left  at  ms  last  place  of  abode.  (Sect.  9.) 
Goods  impounded  on  the  premises  are  not  in  the  "  order 
and  disposition  "  of  the  tenant  in  the  event  of  his  bank- 
ruptcy.    {Sacker  v.  Chidlei/,  13  W.  R.  690.) 

A  pound  is  either  overt  (open  overhead)  or  covert  (close 
overhead).  Cattle  may  be  impounded  in  a  pound  overt, 
but  furniture  and  goods  liable  to  be  damaged  by  wet  or 
weather,  or  be  stolen,  must  be  placed  in  a  house  or  other 
pound  covert.  (Co.  litt.  47  h.)  As  impounding  is  for 
safe  custody,  the  landlord  is  bound  at  his  peril  to  take  care 
that  the  place  in  which  he  impounds  the  distress  (even 
though  it  be  in  a  public  pound)  is  in  a  fit  and  proper  state, 
and  he  is  liable  for  the  loss  of  or  injury  to  the  distress  if  it 
is  not.  {Bignell  v.  Clark,  29  L.  J.,  Ex.  257 ;  JFilder  v. 
Speer,  8  A.  &  E.  547.)  If  cattle  are  tied  in  the  pound 
and  strangle  themselves,  the  landlord  will  be  liable ;  but 
he  is  not  liable  if  they  die  by  the  act  of  God,  and  in  that 
case  he  may  distrain  again.  {Vasper  v.  Eddatces,  1  Ld. 
Eaym.  719 ;  Bac.  Abr.  "  Distress  "  (D.) 

The  landlord  acquires  no  property  in  the  distress,  and  it 
is  an  abuse  of  his  power  if  he  use  the  distress,  except  in 
the  case  of  milch  cows,  which  may  be  milked.  If  the 
landlord  abuse  a  distress  by  working  it  the  owner  may 
interfere  to  prevent  it,  without  being  liable  for  poundbreach 
or  rescue.  {Smith  v.  Wnght,  6  H.  &  N.  821 ;  30  L.  J., 
Ex.  313.) 
Lnpoanding        Formerly  a  distress  could  only  be  impounded  on  the 
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premises  with  the  oonsent  of  the  tenant ;  but  by  11  Gteo.  2,  on  the  pre- 
0.  19,  s.  10,  it  was  enacted  that  it  shall  be  lawful  for  any  ™^®^- 
person  lawfully  taking  any  distress  for  any  kind  of  rent  to 
impound  or  otibierwiBe  secure  the  distress  so  made,  of  what 
nature  or  kind  soever  it  may  be,  in  such  place  or  on  such 
part  of  the  premises  chargeable  with  the  rent  as  shall  be 
most  fit  and  convenient  for  the  impounding  and  securing 
such  distress.  And  now  distresses  are  usually  impounded 
on  the  premises.  The  landlord  ought  not  to  deprive  the 
tenant  of  the  whole  house,  but  should  put  all  the  goods 
seized  into  one  or  more  rooms  and  lock  them  up,  imless 
the  tenant  consent  to  their  being  left  in  their  ordinary 
position,  of  which  consent  very  slight  evidence  will  be 
suflScient.  {Washbom  v.  Blacky  11  East,  405,  n. ;  Woods 
V.  Durrani^  16  M.  &  W.  149.)  The  whole  of  the  premises 
cannot  be  locked  up;  the  goods  ought  rather  to  be  re- 
moved. {Smith  V.  Ashforth,  29  L.  J.,  Ex.  259.)  Cattle 
may  be  impounded  in  the  open  field  by  properly  securing 
the  gate  {Castleman  v.  SickSy  1  Car.  &  M.  266) ;  and 
where  the  landlord's  agent  went  into  a  field  where  the 
tenant's  cattle  were  feeding,  and  placed  his  hand  upon  one 
of  the  beasts,  saying  he  distrained  the  whole  for  the  rent 
due,  counted  them,  and  went  away,  and  next  morning  left 
with  the  tenant  a  notice  stating  that  he  had  distrained  the 
cattle  thereunder  mentioned,  and  had  impounded  them  on 
the  premises,  this  was  held  to  constitute  an  impounding. 
[Thomas  v.  Harries^  1  M.  &  Gfr.  695.) 

It  seems  doubtful  whether,  after  impounding  the  goods 
off  the  premises,  there  is  any  right  to  bring  them  again  on 
to  the  premises  for  the  purpose  of  impounding.  {Smith  v. 
TFrighty  30  L.  J.,  Ex.  313,  per  Bramwell,  B.) 

By  the  common  law  the  landlord  in  removing  the  distress  Oattie  not  to 
might  have  impounded  it  where  he  liked.     But  by  1  &  2  ^  driven  out 
Ph.  &  M.  c.  12,  s.  1,  no  distress  of  cattle  shall  be  driven  out  ^^^  ^"''■ 
of  the  hundred,  rape,  wapentake  [or  lathe  where  taken, 
except  to  a  pound  overt  within  the  same  shire,  not  above 
three  nules  distant ;  and  no  cattle  or  other  goods  distrained 
shall  be  impounded  in  several  places  on  pain  of  a  penalty 
of  5/.  and  treble  damages.     If  for  an  entire  rent  out  of 
contiguous  lands  in  different  counties  the  landlord  distrain 
cattle  in  both  counties,  he  may  drive  them  all  into  one 
county ;  though  it  is  otherwise  if  the  two  counties  do  not 
join.     {Walter  v.  Eambalj  1  Ld.  Eaym.  53.) 

By  12  &  13  Vict.  c.  92,  eveiy  person  who  impounds  or  Liability  of 
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person  im-  causes  to  be  impounded  in  any  pound  or  reoeptacle  of  the 
pomidinff  for  lite  nature  any  animal,  is  bound  under  a  penalty  of  twenty 
water^^f  shillings  to  provide  and  supply  during  the  confinement  a 

animalB.  sufficient  quantity  of  fit  and  wholesome  food  and  water  to 

such  animal.  (Sect.  6 ;  Dargan  v.  Davies,  46  L.  J.,  M.  C. 
122  ;  2  Q.  B.  D.  118.)  If  the  animal  continues  to  be  con- 
fined without  fit  and  sufficient  food  for  more  than  twelve 
successive  hours,  any  person  may  from  time  to  time,  as  often 
as  necessary,  enter  into  the  pound  and  supply  the  animal 
with  fit  8tnd  sufficient  food  and  water  without  being  liable 
to  any  action  or  proceeding  by  reason  of  the  entj^ ;  the 
reasonable  cost  of  the  food  and  water  is  to  be  paid  by  the 
owner  before  it  is  removed  to  the  person  supplying  it,  and 
is  recoverable  as  a  penalty  under  the  Act  by  summary  pro- 
ceedings. (Sect.  6.)  It  was  doubtful  whether  this  Act 
gave  any  remedy  to  the  person  impounding  for  the  recovery 
of  compensation  for  food  and  water  provided,  and  moreover 
it  gave  no  power  to  sell  the  animal ;  and  therefore  17  &  18 
Vict.  c.  60,  8.  1,  provides  that  every  person  who  impounds 
or  confines  any  animal,  and  supplies  it  with  food  £md  water 
as  in  12  &  13  Vict.  c.  92  mentioned,  shall  be  entitled  to  re- 
cover from  the  owner  not  exceeding  double  the  value  of 
the  food  and  water  in  the  manner  provided  by  that  Act  for 
the  recovery  of  penalties ;  and  every  person  who  supplies 
such  food  and  water  may,  if  he  thmk  fit,  instead  of  pro- 
ceeding for  the  recovery  of  the  value  of  it,  sell  any  animal 
impounded  openly  at  any  public  market  (after  seven  clear 
days  from  the  impounding,  and  after  having  given  three 
days'  public  printed  notice)  for  the  most  money  that  can 
be  got  for  the  same,  and  may  apply  the  produce  in  dis- 
charge of  the  value  of  the  food  and  water,  and  the  expenses 
of  the  sale,  rendering  the  overplus  to  the  owner.  When 
more  animals  than  one  are  impounded,  there  may  be  a  sale 
from  time  to  time  of  so  many  as  may  be  necessary.  {Layton 
V.  Hurry,  8  Q.  B.  811.) 


Howdutrefls 
most  be 
disposed  of. 


Sect.  9. — Hoto  disposed  of. 

Formerly  a  distress  could  not  be  sold,  but  only  retained 
as  a  pledge.  Neither  is  it  now  regular  to  sell  unless  the 
notice  hereinbefore  mentioned  {ante^  p.  316)  has  been  given. 
But  it  was  provided  by  2  Wm.  &  M.  sess.  1,  c.  5,  s.  2,  that 
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such  notice  having  been  given,  and  the  tenant  failing 
within  five  days  to  replevy,  then  after  such  distress  and 
notice  aforesaid  £md  expiration  of  the  said  five  days,  the 
person  distraining  might  cause  the  goods  and  chattels  to 
be  appraised  by  two  appraisers,  and  after  such  appraise- 
ment might  lawfully  sell  the  goods  and  chattels  so  dis- 
trained lor  the  best  price  that  could  be  gotten  for  the  same 
towards  satisfaction  of  the  rent  for  which  the  said  goods 
and  chattels  should  be  distrained,  and  of  the  charges  of 
such  distress,  appraisement  and  sale,  leaving  the  overplus, 
if  any,  in  the  hands  of  the  sheriff,  imder-shenff  or  con- 
stable for  the  owner's  use. 

The  Law  of  Distress  Amendment  Act,  1888,  has  made 
the  tollowing  modifications  in  the  earlier  statute,  viz.,  the 
period  of  five  days  allowed  to  replevy  is  extended  to  not  Fifteen  days 
more  than  fifteen  days,  if  the  tenant  or  owner  of  the  goods  *®  replevy, 
make  a  request  in  writing  in  that  behalf  to  the  landlord  or 
other  person  levying  the  distress,  and  give  security  for  any 
additional  costs  occasioned  by  such  extension  of  time ;  but 
the  landlord  or  person  levying  the  distress  may,  at  the 
written  request,  or  with  the  written  consent,  of  the  tenant 
or  such  owner  as  aforesaid,  sell  the  goods  and  chattels  dis- 
trained, or  part  of  them,  at  any  time  before  the  expiration 
of  such  extended  period  as  aforesaid.  (51  &  52  Yict.  c.  21, 
s.  6.) 

Aiid  so  much  of  the  earlier  Act  as  requires  appraisement  Appraisement 
before  sale  of  goods  distrained  is  repealed,  except  in  cases  abolished 
where  the  tenant  or  owner  of  the  goods  and  chattels,  by  ^uu«d  in'* 
writing,  requires  such  appraisement  to  be  made,  and  the  writingr. 
landlord  or  other  person  levying  a  distress  may,  except  as 
aforesaid,  sell  the  goods  and  chattels  distrained  without 
causing  them  to  be  previously  appraised;  the  costs  and 
expenses  of  appraisement,  when  required  by  the  tenant  or 
owner,  shall  be  borne  and  paid  by  him.     (Sect.  5.) 

The  statute  2  Wm.  &  M.  sess.  1,  c.  5,  also  required  that  Kode  of 
the  sheriff  or  tmder-sherifP,  or  constable,  should  be  aiding  w^'^ifiement 
and  assisting  at  the  distress,  and  that  the  two  appraisers  ^^™  ^eces- 
should  be  sworn,  but  this  portion  is  also  repealed.     (35  & 
3t)  Yict.  c.  92,  B.  13.)      Where  an  appraisement  is  still 
requisite,  it  is  not  necessary  that  the  appraisers  should 
be  professional  ones,  but  they  must  be  reasonably  com- 
petent.    {Boden  v.  Eyioriy  6  C.  B.  427.)     Except  by  the 
consent  of  the  tenant  there  must  be  two,  whatever  the 
amount  of  rent  distrained  for,  notwithstanding  the  Ap- 

K.  Y 
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pendix  11.  to  the  Distress  for  Bent  Bules,  1888,  like  the 
schedule  to  the  statute  67  Geo.  3,  c.  93,  seems  to  contem- 
plate an  appraisement  by  one  where  it  is  under  20/. 
{Allen  V.  Flicker,  10  A.  &  E.  640.)  Neither  the  landlord 
nor  his  bailiff  or  person  actually  making  the  distress  can 
act  as  one  of  the  appraisers.  {Lt/on  v.  Weldon,  2  Bing. 
334 ;  Weatwood  v.  Coume,  1  Stark.  172.) 

Stamp  on  ap-       The  appraisement  must  be  properly  stamped.    (See  54  & 

praiaement.      55  yj^j^^  ^^  39^  g^  24,  and  schedule.) 

Sale.  The  Law  of  Distress  Amendment  Act,  1888,  provides 

that  for  the  purposes  of  sale  the  goods  and  chattels  dis- 
trained shall,  at  the  written  request  of  the  tenant  or  owner 
of  the  goods,  be  removed  to  a  public  auction  room  or  other 
fit  place  specified  in  such  request,  and  there  sold.  The 
costs  attending  the  removal  and  any  damage  to  the  chattels 
arising  therefrom  are  to  be  borne  by  the  party  requesting 
the  removal.  (51  &  52  Vict.  c.  21,  s.  5.)  The  section 
does  not  in  terms  provide  that  the  goods  so  removed  shall 
be  sold  by  auction,  but  the  landlord  would  be  ill-advised  to 
sell  otherwise,  except  at  the  request  of  the  tenant. 

Subject  to  a  request  for  removal,  when  the  distress  is 
impounded  on  the  premises,  it  may  be  sold  there.  (11 
Geo.  2,  c.  19,  s.  10.)  The  landlord  cannot  sell  before  the 
expiration  of  the  five  (or,  where  the  tenant  is  entitled  to 
such  extended  time,  fifteen)  days,  but  he  is  not  bound  to 
sell  immediately  the  time  allowed  for  replevin  has  expired. 
{Philpott  V.  Lehmn,  35  L.  T.  855.)  He  is  allowed  a 
reasonable  time  afterwards  to  sell  and  dispose  of  the  goods. 
{Pitt  V.  Shew,  4  B.  &  Aid.  208.)  What  is  a  reasonable 
time  is  a  question  for  a  jury,  as  every  case  must  depend 
upon  its  own  particular  circumstances.  {lb.)  Com  loose 
or  in  sheaves,  and  hay,  however,  must  be  sold  immediately 
upon  the  expiration  of  the  five  (or,  as  the  case  may  be, 
fifteen)  days,  and  growing  crops  must  be  sold  when  cut 
and  placed  in  bams.  {Piggott  v.  Birtles,  1  M.  &  W.  448.) 
In  other  cases  the  landlord  must  not  keep  the  distress  upon 
the  premises  after  a  reasonable  time  has  elapsed,  but  must 
remove  it  (unless  the  tenant  consent  to  its  remaining), 
otherwise  he  becomes  a  trespasser.  {Griffin  v.  Scott,  2  Ed. 
Baym.  1424;  Winterboume  v.  Morgan,  11  East,  395.) 
Such  a  consent  does  not  require  to  be  stcmped.  {Fiahmck 
V.  Milnes,  4  Ex.  826 ;  19  L.  J.,  Ex.  153.) 

The  five  or  fifteen  days  must  be  the  given  number  of 
dear  days  computed  exclusive  of  the  day  of  distress  and 
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the  day  of  sale.  {Robinson  v.  Wdddington,  13  Q.  B.  753 ; 
18  L.  J.,  Q.  B.  250.)  But,  in  an  action  for  selling  the 
goods  before  the  given  number  of  days  have  elapsed,  the 
tenant  can  only  recover  if  he  has  sustcuined  actual  damage. 
{Ltwas  V.  Tarleton,  3  H.  &  N.  116;  27  L.  J.,  Ex.  246.) 
A  third  person,  however,  whose  goods  are  conditionally 
exempt,  is  entitled  to  recover  their  full  value  as  damages 
for  selling  before  the  expiration  of  the  given  number  of 
days.  {Sharp  v.  Fowk,  12  Q.  B.  D.  386 ;  53  L.  J.,  Q.  B. 
309.) 

Before  selling,  the  office  of  the  coimty  court  of  the 
district  should  be  searched  to  see  if  the  goods  have  been 
replevied. 

.  The  goods  must  be  sold  for  the  best  price  that  can  be  Sale  for  the 
obtained  for  them.  It  was  formerly  held,  that  if  sold  at  ^^*  P™®* 
the  appraised  value,  they  were  presumed  to  have  been  sold 
at  the  best  price  ( Walter  v.  JRumbaly  1  Ld.  Raym.  53) ; 
but  the  ground  of  decision  was  the  reliance  the  law  placed 
upon  the  appraisers  being  sworn,  and  inasmuch  as  the 
appraisers  are  no  longer  sworn,  the  appraisement  is  only 
prinid  facie  evidence  of  the  value.  {Cook  v.  Corbett,  24 
W.  R.  181.)  Very  often  the  TOods  are  bought  by  the 
appraisers  or  one  of  them  at  their  own  valuation;  this 
course,  however,  should  only  be  adopted  when  the  value  of 
the  goods  is  small.  The  landlord  cannot  take  the  goods 
at  their  appraised  value.  {King  v.  England^  4  B.  &  S. 
782 ;  33  L.  J.,  Q.  B.  146.)  The  fact  of  goods  being 
allowed  to  stand  in  the  rain,  or  being  improperly  lotted, 
may  be  evidence  of  not  selling  at  the  best  price.  {Poyntei^ 
V.  Buckley^  5  C.  &  P.  612.)  If  a  tenemt  be  under  cove- 
nant not  to  carry  hay  and  straw  o£E  the  premises,  the  land- 
lord cannot,  notwithstanding  56  Geo.  3,  c.  60,  s.  11  {anUy 
p.  206),  sell  hay  and  straw,  taken  as  a  distress,  subject  to 
a  condition  that  it  shall  be  consumed  on  the  premises, 
without  being  liable  to  an  action  for  not  selling  at  the  best 
price  {Ridgway  v.  Lord  Stafford^  6  Ex.  404 ;  20  L.  J.,  Ex. 
226 ;  Hawkins  v.  Walrond,  46  L.  J.,  C.  P.  772 ;  1  C.  P.  D. 
280),  unless  there  is  an  express  condition  in  the  lease 
enabling  him  to  do  so. 

If  after  the  bailiff  distrain  the  rent  be  paid  to  the  land- 
lord, the  bailiff  has  no  right  to  go  on  and  sell  for  his 
expenses.     (Harding  v.  Hally  14  W .  R.  646.) 

It  is  provided  by  67  Geo.  3,  c.  93,  that  where  a  distress  Cost  of  the 
is  made  for  airears  of  rent  not  exceeding  20/.,  the  person  diatpeBs 

2  i7  7  r  undep  20/. 
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making  the  distress,  or  person  employed  by  him,  shall  not 
have,  take  or  receive  any  other  or  more  costs  or  charges 
for  or  in  respect  of  the  same  than  those  set  down  in  the 
schedule  to  the  Act.     (Sect.  1.) 

If  any  person  shall  in  any  manner  levy,  take  or  receive, 
or  retain  or  take  from  the  produce  of  the  goods  sold,  any 
other  or  greater  costs  and  charges  than  are  mentioned  in 
the  schedule,  or  make  any  charge  whatsoever  for  any  act 
or  thing  mentioned  in  the  said  schedule,  and  not  reedly 
done,  it  shall  be  lawful  for  the  party  aggrieved  to  apply  to 
a  justice  of  the  peace  for  the  county,  who  may,  after  ex- 
amining into  the  complaint,  order  treble  the  amount  of  the 
moneys  so  unlawfully  taken  to  be  paid  by  the  person  so 
having  acted  to  the  party  complaining,  together  with  full 
costs  (8ect.  2) ;  but  no  such  order  shall  be  made  against  the 
landlord  unless  he  personally  levied  the  distress.  (Sect.  4.) 
This  statute  is  still  unrepealed,  but  the  schedule  is 
practically  superseded  by  the  charges  sanctioned  by  Ap- 
pendix II.  to  the  Distress  for  Bent  Eules,  1888,  made 
pursuant  to  51  &  />2  Vict.  c.  21,  s.  8.  These  rules  and  the 
appendix  are  set  out  in  full  in  the  Appendix  (C.)  to  this 
volume.  They  authorize  two  scales  of  fees,  charges,  and 
expenses  for  distress,  one  where  the  sum  demanded  and 
due  exceeds  20/.,  and  the  other  where  it  does  not  exceed 
20/.  The  rules  also  provide  that  no  person  shall  be 
entitled  to  any  fees,  cnarges,  or  expenses  for  levying  a 
distress  or  for  doing  any  act  or  thing  in  relation  thereto 
other  than  those  so  authorized  (r.  15) ;  and  that  every 
bailiif  levying  a  distress  shall  on  the  request  of  the  tenant 
produce  to  him  his  certificate  and  a  copy  of  the  authorized 
charges.  (R.  18.)  The  statutory  charge  would  not  be 
allowed  for  a  man  in  possession  of  a  growing  grass  crop 
during  the  period  of  its  maturing.  {Ex  parte  Amison^ 
L.  E.,  3  Ex.  66;  37  L.  J.,  Ex.  67.)  No  penalty  is 
imposed  for  exacting  any  greater  costs,  except  that  a 
bailiff  proved  to  the  satisfaction  of  a  county  court  judge 
to  have  been  guilty  of  any  extortion  or  other  misconduct 
(Moore  v.  Sigh  Bailiff'  of  Brompton  County  Courty  37  SoL 
J.  497)  shall  be  liable  to  have  his  certificate  summarily 
cancelled.  (51  &  52  Vict.  c.  21,  s.  7.)  The  charges  autho- 
rized for  a  distress  belong  to  the  bailiff  and  not  to  the  land- 
lord. {Philipps  V.  Bees,  ^4  Q.  B.  D.  17 ;  69  L.  J.,  Q.  B.  1.) 
Broker  to  No  request  for  a  copy  of  the  bailiff's  charges  is  requisite 

^T^J ""'     ™<*®^  *^®  »^  unrepealed  Act,  57  Geo.  3,  c.  93,  s.  6,  which 
enacts  that  every  broker  or  other  person  who  shall  make 
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and  levy  any  distress  whatsoever,  shall  give  a  copy  of  his 
charges,  and  of  all  the  costs  and  charges  of  any  distress 
whatsoever,  signed  by  him,  to  the  person  or  persons  on 
whose  goods  and  chattels  any  distress  shall  be  levied, 
although  the  amount  of  the  rent  demanded  shall  exceed 
the  sum  of  twenty  pounds.  It  was  held  that  this  section 
does  not  apply  where  the  goods  have  not  been  sold 
{Hills  V.  Street^  5  Bing.  39) ;  and  that  the  landlord  is 
not  liable,  unless  he  personally  interferes  in  the  distress, 
for  the  broker's  neglect  to  deliver  a  copy  of  charges. 
{Mart  V.  Leach,  1  M.  &  W.  560.) 

The  landlord  should  leave  the  overplus  of  the  proceeds  Overplns. 
of  any  sale,  after  satisfying  the  rent  and  costs,  with  the 
sheriff  or  undersheritf  (2  Wm.  &  M.  sess.  1,  c.  6,  s.  2 ; 
Yates  V.  Eastwood,  6  Ex.  805 ;  20  L.  J.,  Ex.  303),  and 
any  unsold  goods  distrained  he  may  return  to  the  premises 
on  which  he  distrained  tbem.  {Evans  v.  Wnght,  27  L.  J., 
Ex.  50;  2  H.  &  N.  527.)  In  practice  the  overplus  is 
usually  paid  to  the  tenant  or  his  agent,  and  when  this  is 
done  the  tenant  cannot  complain  that  it  has  not  been  paid 
over  to  the  sheriff  or  undersheritf  for  his  use,  since  the 
statute  is  thereby  substantially  satisfied  {per  Lord  Abinger, 
Lyon  V.  Tomkies,  1  M.  &  W.  606) ;  and,  unless  received 
in  full  satisfaction,  the  tenant  does  not  by  so  receiving  the 
overplus  preclude  himself  from  objecting  that  the  proper 
amount  has  not  been  paid  over.  (lb,)  If  the  proceeds  of 
sale  are  insufiicient  to  satisfy  the  rent,  the  landlord  may 
bring  an  action  for  the  balance  [Philpott  v.  LeJiain,  35  L.  T. 
855),  but  not  until  after  the  goods  have  been  sold.  {Lehain 
V.  Philpott,  L.  E.,  10  Ex.  242 ;  44  L.  J.,  Ex.  226.) 


Sect.  10. — Second  Distress. 

Divers  rents  may  be  reserved  under  one  lease  in  respect  Seoond 
of  separate  parcels,  and  separately  distrained  for.  (Shep.  d^fi*''^*' 
Touch.  81.)  And  where  the  rent  in  arrear  consists  of 
several  amounts  falling  due  on  different  days,  there  may 
be  a  separate  distress  for  each.  {Anon,,  Moore,  7;  Oambrell 
V.  Falmouth,  4  A.  &  JE.  73.)  Nor  does  it  matter  that  the 
first  distress  is  taken  for  the  rent  which  last  became  due. 
{Palmer  v.  Strange,  1  Leo.  43 ;  S,  C,  Pamer  v.  Stabick,  I 
Sid.  44.)  As  a  general  rule,  however,  a  man  may  not 
split  one  entire  demand  and  distrain  twice  for  the  same 
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rent  when  he  might  have  taken  enough  on  the  first  oooa- 
fiion.  {Owens  v.  WynnSy  4  E.  &  B.  579 ;  Bagge  v.  Mawhy^ 
22  L.  J.,  Ex.  236 ;  8  Ex.  641 .)  But  if  the  value  of  cattle 
distrained  shall  not  be  of  the  full  value  of  the  arrears  dis- 
trained for  (17  Car.  2,  c.  7,  s.  4) ;  or  if  there  are  not  suffi- 
cient goods  on  the  premises  on  the  first  occasion;  or  if 
^oods  are  of  an  uncertain  or  imaginary  value,  as  pictures, 
jewels,  racehorses,  &o.,  and  the  landlord  mistake  their 
value  {Hutchins  v.  ChamberSy  1  Burr.  589) ;  or  if  the  land- 
lord is  prevented  from  realizing  the  distress  by  the  con- 
duct of  the  tenant  {Lee  v.  Cooker  27  L.  J.,  Ex.  337 ;  3  H. 
&  N.  203) ;  or  if  cattle  die  in  the  pound,  by  the  act  of 
God,  a  second  distress  may  be  taken. 
Abandon-  The  same  rule  against  a  second  distress  applies  where 

ment.  jj^q  landlord,  having  distrained  enough,  voluntarily  aban- 

dons it  {Bagge  v.  Mawby^  22  L.  J.,  Ex.  236 ;  8  Ex.  641 ; 
Daw8on  v.  Cropp,  1  C.  B.  961;  14  L.  J.,  C.  P.  281),  unless 
the  landlord  withdraw  the  distress  at  the  request  and  for 
the  accommodation  of  the  tenant  {Bagge  v.  Mawby^  supra  ; 
Thwaites  v.  Wilding,  12  Q.  B.  D.  4;  53  L.  J.,  Q.  B.  1 ;  49 
L.  T.  396 ;  Crosse  v.  Wekh,  8  Times  L.  E.  709),  or  is 
induced  to  do  so  by  a  false  representation  of  the  tenant. 
( TFollaston  v.  Stafford,  15  0.  B.  278.)  Merely  quitting 
possession  of  goods  d^r  distress  is  not  necessarily  an 
abandonment  {Bannister  v.  Hyd^,  29  L.  J.,  Q.  B.  141) ; 
nor  is  failure  to  resume  immediate  possession  upon  being 
forcibly  expelled  {Eldridge  v.  Stacey,  15  C.  B.,  N.  8.  458) ; 
or  aUowine  the  goods  of  a  stranger  which  have  been  dis- 
trained to  De  removed  for  a  temporary  purpose.  {Kerby  v. 
Harding,  6  Ex.  234 ;  20  L.  J.,  Ex.  163.)  The  question 
of  wheUier  or  not  there  has  been  an  abandonment  is  one 
for  the  jury.     {Eldridge  v.  Stacey,  supra.) 


Sect.  11. — Tender  of  Rent, 

tettdfi*  ^  t.  "^  tender  of  the  rent,  without  any  costs,  before  seizure 
(although  the  warrant  to  distrain  may  have  been  delivered 
to  the  bailiff)  extinguishes  the  right  to  distrain,  and  makes 
a  subsequent  distress  illegal.  {Bennett  v.  Bayes,  29  L.  J., 
Ex.  224 ;  5  H.  &  N.  391.)  A  tender  after  distress  and 
before  impounding,  of  the  rent  and  costs  of  the  distress, 
makes  the  subsequent  detainer  illegal  {Loring  v.  War^ 
burton,  28  L.  J.,  Q.  B.  31 ;  E.  B.  &  E.  607 ;  Vertue  v. 
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Beasleyy  1  M.  &  Bob.  21 ;  Six  Carpenters^  CosBj  1  Sm.  L. 
C.  144,  9th  ed.)  ;  and  even  after  the  impounding  the 
tenant  may,  within  the  five  or  fifteen  days  allowed  to 
replevy,  tender  the  rent  and  the  proper  costs,  and,  if  the 
landlord  afterwards  sell,  may  maintain  an  action  against 
him  upon  the  equity  of  the  statute  {antCy  p.  320),  which 
gives  a  ri^ht  of  sale  where  the  goods  are  not  replevied 
within  a  given  time,  notwithstanding  that,  at  common  law, 
a  tender  after  impounding  availed  nothmg,  as  the  goods 
were  then  in  the  custody  of  the  law.  {Johnson  v.  JJpham^ 
2  E.  &  E.  260 ;  28  L.  J.,  Q.  B.  252.)  But  the  tenant 
must  at  his  peril  in  each  case  tender  the  proper  amount  of 
rent  and  costs,  and  tender  it  unconditionally  {Finch  v. 
Miller y  5  C.  B.  428),  so  that  the  landlord  may  accept  it 
without  prejudice  to  his  right  to  recover  more  if  actually 
due.  The  question  of  whether  or  not  a  tender  was  made 
conditionally  is  one  of  fact  for  a  jury.  {Marsden  v.  GoodOy 
2  C.  &  K.  133.)  Accompanying  words  which  do  not 
require  the  lemdlord  to  make  any  admission  as  to  the 
amount  of  rent  due  as  a  condition  to  its  receipt  do  not 
amount  to  a  conditional  tender.  {Boicen  v.  Owen^  11  Q.  B. 
130 ;  17  L.  J.,  Q.  B.  5 ;  Bull  v.  Parker^  2  Dow.  N.  S. 
345 ;  Jones  v.  Bndgman,  39  L.  T.  500.) 

Thus,  a  tender  of  a  sum  if  the  plaintiff,  who  claimed  a 
larger  sum,  would  accept  it  as  the  whole  balance  really 
due  {Evans  v.  JudkinSy  4  Camp.  146) ;  tender  of  a  sum  in 
payment  of  the  half-year's  rent  due  at  Lady  Day  last 
{Marquis  of  Hastings  v.  Thorleyy  8  C.  &  P.  573,  doubted  in 
Jones  V.  Bridgmany  supra) ;  and  a  tender  of  a  quarter's 
rent,  with  a  demand  for  a  receipt  to  a  particular  day,  it 
.  being  in  dispute  whether  one  or  two  quarters'  rent  was 
due  {Finch  v.  Miller y  5  C.  B.  428),  have  been  held  invalid 
tenders.  On  the  other  hand,  "  I  have  sent  you  26/.  to 
settle  one  year's  rent  of  N."  {Bowen  v.  Oiceny  supra) ; 
"  here  is  your  quarter's  rent "  {Jones  v.  Bridgmany  mpra) ; 
and  a  tender  imder  protest  {Scott  v.  Uxbndgey  8fc.  Bail. 
Co,y  L.  E.,  1  C.  P.  596 ;  35  L.  J.,  C.  P.  293 ;  Greenwood 
V.  Sutcliffey  [1892]  1  Ch.  I ;  61  L.  J.,  Ch.  59),  have  been 
held  to  be  unconditional  tenders. 

The  tender  may  be  made  to  the  landlord  himself,  not-  To  whom 
withstanding  he  has  authorized  a  broker  to  distrain  and  ^^^^^  m&d.e. 
left  the  matter  in  his  hands  {Smith  v.  Ooodwiny  4  B.  &  Ad. 
413),  or  to  his  agent  authorized  to  receive  the  rents. 
{Bennett  v.  BayeSy  29  L.  J.,  Ex.  224;  5  H.  &  N.  391,) 
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A  bailiff  authorized  to  distrain  is  impliedly  authorized  to 
receive  the  rent,  notwithstaDding  his  employer  may  have 
iDstrueted  him  not  to  do  so,  and  tender  may  be  made  to 
him  {Hatch  v.  Hak,  16  Q.  B.  10 ;  19  L.  J.,  Q.  B.  289) ; 
but  tender  to  a  man  left  in  possession  (being  other  than 
the  person  holding  the  warrant  to  distrain)  is  invalid. 
{Boulton  V.  Reynolds,  2  E.  &  E.  369.) 
Bj  whom  it  The  tender  need  not  be  made  by  the  tenant,  it  may  be 
may  be  made,  ^^^q  \yy  a  third  person  with  the  tenant's  prior  authority 
or  subsequent  ratification.  But  if  a  stranger,  without  any 
interest  in  the  property,  voluntarily  tender  the  rent,  the 
landlord  is  not  bound  to  receive  it  (Co.  litt.  206  b ;  Wat- 
kifiH  V.  Ashtcicke,  Cro.  Eliz.  132),  though  the  subsequent 
adoption  of  his  act  by  the  tenant  woiud  appear  to  make 
the  tender  by  a  stranger  valid. 

A  tender  of  rent  before  the  day  on  which  it  becomes  due 
,,    is  not  a  good  tender.     (Bac.  Abr.  Tender  (D),) 


Remedy  of 
landlord  for 
interfercmoe 
with  distress. 


Rescue 
defined. 


Sect.  12. — Interference  with  Distress. 

Goods,  though  distrained,  remain  until  sale  the  property 
of  the  tenant  {Moore  v.  Pyrkfiy  11  East,  52;  Smith  v. 
Wright,  30  L.  J.,  Ex.  313 ;  6  H.  &  N.  821),  and  notwith- 
standing  they  are  impounded  are  not  regarded  as  in  the 
possession  of  the  landlord,  but  are  treated  as  in  cmtodia 
legls,  {Rex  v.  Cotton,  2  Ves.  Sr.  288 ;  Parker,  1 12.)  If 
the  goods  come  into  the  possession  of  a  third  person  other- 
wise than  by  an  actual  sale  tmder  the  statute,  the  tenant 
as  the  owner  of  them  can  maintain  an  action  for  conversion. 
(King  v.  England,  33  L.  J.,  Q.  B.  145 ;  4  B.  &  S.  782 ; 
Turner  v.  Ford,  15  M.  &  W.  212.)  But  the  landlord 
having  neither  the  property  in,  or  possession  of,  the  goods 
cannot  in  case  the  distress  is  taken  away  or  otherwise  inter- 
fered with  maintain  an  action  either  for  conversion  or 
trover  {Moneux  v.  Goreham,  2  Sel.  N.  P.  1384,  9th  ed. ; 
Iredale  v.  Kendall,  40  L.  T.  362;  Rex  v.  Cotton,  supra; 
Wilhraham  v.  Snow,  2  Saund.  47  a),  though  he  might  have 
an  action  for  trespass.  (Bullen,  211.)  His  proper  remedy, 
however,  is  for  rescue  or  poundbreach  under  the  statute  of 
2  Wm.  &  M.  sess.  1,  c.  5. 

Rescue,  or  rescous,  is  a  forcible  taking  by  the  owner  or 
other  person  of  goods  from  the  custody  of  the  distrainor 
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before  they  are  impounded.  (Co.  Litt.  160  b.)  There 
can  be  no  rescue  until  the  thing  is  actually  seized,  so  that 
preventing  a  distress  is  not  a  rescue,  but  preventing  the 
impounding  after  a  seizure  is.  {Iredale  v.  Kendall^  40 
L.  T.  362.)  If  the  distrainor  abandon  {Knoxcles  v.  Blake^ 
6  Bing.  499),  or  quit  possession  {Dod  v.  Monger^  6  Mod. 
216)  of  the  distress,  retaking  it  is  not  a  rescue.  There 
may  be  a  rescue  in  law  as  well  as  in  deed,  as  where  cattle 
being  distrained  go  upon  the  premises  of  the  owuer  while 
being  driven  to  a  public  pound,  and  he  refuse  to  deliver 
them  up  on  demand.     (Co.  Litt.  161  a.) 

In  some  cases  rescue  is  a  lawful  remedy  which  the  person  When  lawful, 
aggrieved  may  safely  pursue.  Thus,  if  a  distress  is  alto- 
gether wrongful  and  not  merely  irregular  or  excessive ;  if, 
for  example,  no  rent  is  in  arrear,  or  the  distress  is  made 
after  a  siifficient  tender,  or  in  the  night  time ;  or  if  it  is 
wrongful  as  to  part,  as,  for  example,  in  taking  things  abso- 
lutely privileged  from  distress  {Keen  v.  Priest,  28  L.  J., 
Ex.  157;  4  H.  iS;  N.  236),  or,  if  the  distress  is  detained 
after  tender  of  the  rent  and  charges,  the  owner  may  law- 
fully rescue  it  before  it  is  impounded.  So  if,  after  impound- 
ing, the  distrainor  abuse  the  distress  by  working  it.  {Smith 
V.  JVHght,  6  H.  &  N.  8<il ;  30  L.  J.,  Ex.  313.) 

Poundbreach  consists  either  in  breaking  the  pound  or  Poundbreach 
any  part  thereof,  or  in  re-taking  the  things  or  any  of  them  ^^^^d; 
after  they  are  impounded.  Once  goods  are  impounded, 
either  in  or  off  the  premises,  they  are  in  the  custody  of  the 
law,  and  cannot  be  removed  against  the  will  of  the  dis- 
trainor without  a  poundbreach  being  committed.  It  is 
immaterial  that  the  pound  is  not  fastened,  and  force  is  not 
necessary  to  constitute  the  offence.  If  either  the  tenant  or 
a  stranger  does  that  which,  if  the  goods  were  the  property, 
or  in  the  possession,  of  the  landlord,  would,  as  against  him, 
amount  to  conversion  or  trover,  the  offender  is  guilty  of 
poundbreeich.  Thus,  where  a  landlord  having  distrained 
goods,  employed  as  bailiff  a  sheriff's  officer  who,  upon 
receiving  a  Jl.  fa.  from  the  sheriff,  sold  the  goods  under  it, 
the  sheriff  was  held  liable  for  poundbreach.  {Reddell  v. 
Stoicet/,  2  M.  &  S>ob.  358. )  But  where  a  bailiff  was  in  posses- 
sion of  goods  under  a  distress,  and  the  sheriff's  officer  seized 
them,  but  did  nothing  more  than  prevent  their  removal 
from  the  premises,  this  was  held  not  to  render  the  sheriff 
liable  for  poundbreach.  {Story  v.  FinniSj  6  Ex.  123 ;  20 
L.  J.,  Ex.  144.) 
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never  lawfol.  In  poundln^eaoh  the  offence  is  against  the  dignity  of  the 
law,  and  it  is  no  defence  that  the  distress  was  wrongful  or 
irregxdar  {Cotswarth  v.  BetisaUy  1  Ld.  Saym.  105;  Parrett 
Navigation  Co.  v.  Slower ^  6  M.  &  W.  564),  or  that  the  rent 
was  tendered  after  impounding.  {Firth  v.  Purvis^  5  T.  R. 
432.)  But  if  the  distrainor  is  about  to  deal  with  the 
distress  in  an  illegal  manner,  the  owner  may  interfere. 
{Smith  V.  Wright,  6  H.  &  N.  821 ;  30  L.  J.,  Ex.  313.) 

Bescue  and  poundbreach  are  common  law  misdemeanours 
for  which  an  indictment  will  lie.  But  the  criminal  law  is 
rarely  invoked  for  these  offences. 

The  landlord  may  pursue  and  re-take  the  goods  wherever 
he  may  happen  to  find  them  {Rich  v.  Woolley,  7  Bing.  651) ; 
but  he  must  not  in  so  doing  commit  a  breach  of  the  peace ; 
and  in  the  case  of  a  rescue  the  re-caption  must  be  '^  upon 
a  fresh  pursuit,"  that  is,  without  delay.     (iJ.,  p.  661.) 

There  is  a  common  law  right  of  action  in  respect  of 
rescue  and  poundbreach,  but  the  most  ample  remedy  is  that 
given  by  statute.  By  2  Wm.  &  M.  sess.  1,  c.  5,  s.  4,  it  is 
provided  '^  that  upon  any  poundbreach  or  rescous  of  goods 
or  chattels  distrained  for  rent,  the  person  or  persons  grieved 
thereby  shall,  in  a  special  action  upon  the  case  ioi  the 
wrong  thereby  sustcuned,  recover  his  and  their  treble 
damages  and  costs  of  suit  against  the  offender  or  offenders 
in  any  such  rescous  or  poundbreach,  any  or  either  of  them, 
or  against  the  owners  of  the  goods  distrained,  in  case  the 
same  be  afterwards  found  to  have  come  to  his  use  or  posses- 
sion." Instead  of  treble  costs  the  landlord  is  now  entitled 
to  '^  a  full  and  reasonable  indemnity  as  to  all  costs  and 
charges  in  and  about  the  action."    (5  &  6  Vict.  o.  97,  s.  2.) 

An  action  under  this  statute  is  a  penal  action,  and  the 
plaintiff  is  not  entitled  to  an  affidavit  of  docimients.  {Jones 
V.  Jones,  22  a  B.  D.  425 ;  58  L.  J.,  Q.  B.  178.)  • 

The  statute  applies  whether  the  goods  are  impounded  on 
or  off  the  premises.  (11  Gteo.  2,  c.  19,  s.  10;  Firth  v. 
Purvis,  5  T.  R.  432.)  But  where  goods  fraudulently 
removed  have  been  distrained  on  the  premises  of  a  third 
person,  and  afterwards  rescued  by  him,  it  seems  doubtful 
whether  an  action  under  the  statute  can  be  maintained 
against  him.     {Harris  v.  Thirkell,  20  L.  T.  98.) 

The  person  entitled  to  recover  is  the  landlord  and  not 
the  bailiff.  If  the  bailiff  has  been  injured,  the  landlord 
can  recover  in  respect  of  such  injuries.  {Alwayes  y. 
Broome,  2  Lutw.  1263.) 


I 


(    331    ) 


CHAPTER  VII. 

REMEDIES  FOR  WRONGFTTL  DISTRESS. 


Sect.  1. — Classification  of  improper  Distresses, 

In  pursuing  his  summary  remedy  by  distress,  the  landlord 
must  be  careful  that  the  distress  is  neither  illegal,  irregular, 
nor  excessive. 

A  mere  threat  to  distrain  gives  the  tenant  no  right  of  Honey  paid 
action,  and  money  paid  under  a  threat  of  distress,  against  ^^  threat 
which  the  tenant  might  have  legally  defended  himself  by  recoveraWe?^ 
replevin,  is  a  voluntary  payment,  and  cannot  be  recovered 
back  or  set  oS  against  another  demand.     {Knibbs  v.  Hall^ 
1  Esp.  84 ;  Brisbane  v.  Daa'es,  5  Taunt.  147,  per  Gfibbs,  J.) 

An  illegal  distress  is  one  which  is  wrongful  in  the  very  Illegal 
commencement,  such  as  a  distress  by  a  stranger,  or  by  the  distress- 
landlord  after  he  has  parted  with  his  reversion,  a  distress 
when  no  rent  is  due,  or  after  it  has  been  tendered,  or  after 
a  former  distress  for  the  same  rent,  distraining  off  the  pre- 
mises, or  between  simset  and  sunrise,  or  in  an  unlawful 
manner,  or  by  breaking  open  the  outer  door,  or  distraining 
things  privileged  from  distress. 

Ajad  in  the  same  category  is  a  distress  contrary  to  slu 
agreement  with  the  tenant  {Oiks  v.  Spencer^  3  C.  B.,  N.  8. 
244 ;  26  L.  J.,  0.  P.  237),  or  with  a  stranger.  {Horsford 
V.  Webster,  1  0.  M.  &  E.  696). 

In  the  case  of  an  illegal  distress  the  landlord  is  in  the 
position  of  an  entire  stranger — a  mere  trespasser  ab  initio — 
and  can  confer  no  title  to  the  goods  distrained  upon  any 
person  to  whom,  by  sale  or  otherwise,  he  may  purport  to 
transfer  them. 

A  distress  is  irregular  when  the  taking  of  the  distress  is  Irregular 
perfectly  legal  and  in  order,  but  some  of  the  subsequent  d^streBa. 
proceedings  are  unlawful.     The  most  frequent  instances  of 
irregular  distress  are,  seUing  without  having  given  notice 
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or  within  the  five  (or  fifteen,  ante^  p.  321)  days  allowed  to 
replevy;  selling  growing  crops  before  they  are  gathered, 
contrary  to  11  Geo.  2,  c.  19,  s.  8  ;  selling  without  appraise- 
ment (when  necessary,  ante,  p.  321),  or  for  less  than  the 
best  price ;  and  not  leaving  the  overplus  in  the  hands  of 
the  sheriff  or  undersheriff .  (See  upon  these  various  points, 
Chap.  YI.)  And  so,  although  a  distress  be  lawfid,  it  is 
unlawful  to  detain  {Loring  v.  Warburfon,  28  L.  J.,  Q.  B. 
31 ;  E.  B.  &  E.  507),  or  remove  ( FertueY,  Beasley,  1  M.  & 
Bob.  21)  the  goods  when  a  tender  of  rent  and  costs  is  made 
after  distress  and  before  impounding,  or  to  sell  the  distress 
when  rent  and  costs  have  been  tendered  after  impounding 
but  within  the  time  allowed  for  replevin.  {Johnson  v. 
Uphnm,  28  L.  J.,  Q.  B.  252 ;  2  E.  &  E.  250.) 

At  common  law  an  irregularity  in  the  conduct  of  a  dis- 
tress made  the  entire  proceedings  void,  and  the  person 
distraining  a  trespasser  ab  initio.  {Six  Carpenters^  case,  1 
Sm.  L.  C.  144,  9th  ed.)  This  was  found  to  occasion  hard- 
ship, and  therefore,  by  11  Geo.  2,  c.  19,  s.  19,  it  was  pro- 
vided that  when  any  dibtress  shall  be  made  for  any  kind  of 
rent  justly  due,  and  any  irregularity  or  unlawful  act  shall 
be  afterwards  done  by  the  party  dibtraining,  or  his  agent, 
the  distress  itself  shall  not  be  deemed  to  be  unlawful,  nor 
the  party  making  it  be  therefore  deemed  a  trespasser  ab 
initio ;  but  the  party  aggrieved  by  such  unlawful  act  or 
irregularity  shall  or  may  recover  full  satisfaction  for  the 
special  damage  sustained  thereby  and  no  more. 

By  the  20th  section  of  the  same  statute  no  tenant  shall 
recover  in  any  action  for  any  such  unlawful  act  or  irregu- 
larity as  aforesaid  if  tender  of  amends  hath  been  made  by 
the  party  distraining  or  his  agent  before  action  brought. 
The  protection  of  these  sections  extends  to  a  distress  which 
is  irregular  as  being  excessive,  as  well  as  to  one  irregular 
in  the  disposition  of  the  distress  ( Whitworth  v.  Smith,  1  M. 
&  Rob.  19;i ;  5  C.  &  P.  260),  though  not  to  a  distress 
illegal  in  the  very  commencement.  {Attack  v.  Bramwell, 
3  B.  &  S.  620 ;  32  L.  J.,  Q.  B.  14h.)  Therefore,  the 
person  who  purchases  under  a  distress  which  is  merely 
irregular  acquires  a  good  title  to  the  goods,  and  the  remedy 
of  the  tenant  is  under  the  statute.  ( Whitworth  v.  Smith, 
supra;  Wallace  v.  King,  1  H.  Bl.  13.) 
Excessive  By  the  Statute  of  Marlebridge  (o2  Hen.  3,  c.  4)  it  is 

distress.  enacted  that  **  distresses  shall  be  reasonable  and  not  too 

great."    To  be  excessive  a  distress  must  be  obviously  dis- 
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proportioned  to  the  rent.  (Field  v.  Mitchelly  6  Esp.  71.) 
It  has  been  oonsidered  that  the  price  realized  at  a  sale  bj 
auction  is  good  primd  facie  evidence  of  the  value  of  the 
goods.  ( Wells  V.  Moody ^  7  C.  &  P.  59,  per  Parke,  B. ; 
Rapley  v.  Taylor,  Cab.  &  El.  150,  per  Cave,  J.;  sed  contra^ 
Smith  V.  Aahforth,  29  L.  J.,  Ex.  260,  joer  Martin,  B.) 
When  a  landlord  is  about  to  make  a  distress,  he  is  not 
bound  to  calculate  very  nicely  the  value  of  the  property 
seized,  but  he  must  take  care  that  some  proportion  is  kept 
between  that  and  the  sum  for  which  he  is  entitled  to  take 
it  (per  Bay  ley,  J.,  TVilloughby  v.  Backhouse^  2  B.  &  C. 
823),  and  in  doing  so  is  only  bound  to  exercise  a  reason- 
able and  honest  discretion.  (JRoden  v.  EytoUy  6  C.  B.  430.) 
Taking  a  single  chattel,  though  of  considerably  greater 
value  than  the  rent,  is  not  excessive  if  there  was  no  oppor- 
tunity to  take  one  of  less  value.  (Arenell  v.  Crok^r,  M.  & 
M.  172.)  The  question  of  excess  is  one  for  the  jury 
(Smith  V.  Ashforthj  29  L.  J.,  Ex.  259),  and  an  action  will 
lie  for  an  excessive  distress  although  the  sale,  less  the  ex- 
penses, did  not  equal  the  rent  due.  (lb,)  The  landlord 
is  not  bound  by  the  amount  of  rent  actually  claimed  at  the 
time  of  dibtraiuing.  and  though  he  then  claimed  for  more 
rent  than  is  due,  he  will  not  be  liable  to  an  action  unless 
the  distress  is  excessive  for  the  rent  really  due.  (Tancred 
V.  Leyland,  16  Q.  B.  669 ;  20  L.  J.,  Q.  B.  ;U6  ;  French  v. 
Phillips,  26  L.  J.,  Ex.  82 ;  Glyn  v.  Thonias,  25  L.  J.,  Ex. 
125;  11  Ex.  87U;  Phillips  v.  Whitsed,  29  L.  J.,  Q.  B. 
164.)  And  an  action  will  not  lie  for  merely  di>training  for 
more  rent  than  is  in  arrear,  although  it  is  alleged  that  the 
distress  was  made  maliciously.  (Stcvemon  v.  Newnham,  13 
C.  B.  285 ;  22  L.  J.,  C.  P.  110.)  But  if  the  tenant  pay 
the  excess  he  may  recover  it  back  in  an  action  for  excessive 
distress  (Fell  v.  Whif taker,  L.  R.,  7  Q.  B.  UO;  41  L.  J., 
Q.  B.  78) ;  but  not  in  an  action  for  money  had  and 
received.  (Olynn  v.  Thomas,  11  Ex.  870;  25  L.  J.,  Ex. 
126.) 


Sect.  2. — Action  for  Damages. 

Inasmuch  as  the  remedy  by  replevin  is  only  available  Advantages 
when  both  the  distress  is  illegal  and  the  things  taken  are  ^  ^^^^^  'o' 
legally  distrainable,  and  as  in  replevin  actions  security  has  r^&ns^^^^ 
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AiraiiiBt 
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«*  Not  gmlty 
hy  statute. 


to  be  given  for  rent  and  costs  the  reme^  most  usually 
resorted  to  for  wrongful  acts  committed  by  or  during  a 
distress  is  an  action  for  damages. 

When  a  distress  is  illegal^  the  person  who  committed  the 
act  complained  of  is  responsible  and  not  the  landlord, 
unless  he  authorized  or  subsequently  sanctioned  the  act 
done.  {Lewis  v.  Read^  13  M.  &  W.  834 ;  Moore  v.  Drink" 
watery  1  F.  &  F.  134.)  Receipt  of  the  proceeds  of  sale 
without  inquirr,  but  without  knowledge  of  anything  illegal 
done  by  the  bailifi  will  not  make  the  landlord  liable. 
{Freeman  v.  Roshet%  13  Q,.  B.  780 ;  18  L.  J.,  Q.  B.  340 ; 
Green  v.  Wroe,  W.  N.  (1877),  p.  130.)  If,  when  he  knows 
the  circumstances,  he  repudiates  the  act,  he  is  not  bound 
by  it.  {Hurry  v.  Rickman^  1  M.  &  Rob.  126.)  But  he  is 
responsible  for  any  mere  irregularity y  although  done  with- 
out his  knowledge  or  sanction.  {Haseler  y.  Lemoyne,  5 
C.  B.,  I?f.  8.  530;  28  L.  J.,  C.  P.  103.)  And  where  a 
bailiff  has  made  an  excessive  distress,  Uie  landlord  may 
compensate  the  tenant  and  recover  the  amount  against  the 
baiUff.  {Megson  v.  Mapleson,  32  W.  R  318 ;  49  L.  T. 
744.) 

An  action  will  lie  either  at  the  suit  of  the  tenant,  of  the 
owner  of  the  goods,  or  of  a  person  having  the  mere  enjoy- 
ment of  the  use  of  the  chattels.  {Fell  v.  Whittakery  41 
L.  J.,  a  B.  78 ;  L.  E.,  7  Q.  B.  120.] 

The  indorsement  on  the  writ  may  oe  for  "  damages  for 
improperly  distraining  "  which  shaU  be  sufficient,  whether 
the  distress  complained  of  be  wrongful,  or  excessive,  or 
irregular,  and  whether  the  claim  be  for  damages  only,  or 
for  double  value.    (R.  S.  C,  1883,  App.  A.,  pt.  III.,  s,  4.) 

The  statement  of  claim  will  be  a  short  statement  of  the 
facts  showing  that  a  wrong  has  been  committed,  and 
whether  it  is  complained  of  as  a  common  law  tort  or  a  breach 
of  a  statutory  duty.  Where  the  cause  of  action  is  that  the 
landlord  has  retained  the  overplus,  the  tenant  must  not 
sue  as  for  money  had  and  received  for  his  use,  but  in  tort 
for  the  breach  of  the  statutory  obligation  to  pay  over  the 
overplus  to  the  sheriff  or  undersheriff.  {Yates  v.  Easticoody 
6  Ex.  805 ;  20  L.  J.,  Ex.  303 ;  Fmm  v.  Wrighty  2  H.  & 
N.  527 ;  27  L.  J.,  Ex.  60.) 

By  way  of  defence  to  an  action  for  illegal,  excessive,  or 
irregular  distress,  the  defendant  may  plead  spedficsilly 
such  matters  as,  if  proved,  will  show  that  he  acted  accord- 
ing to  his  legal  rights,  or  he  may  plead  ''  not  guilty  by 


SECT.  1.]      CLASSIFICATION  OP  IMPROPEB  DISTRESSES.  335 

statute."  Tliis,right,  which  wajs  given  by  11  Geo.  2,  o.  19, 
s.  21,  is  preserved  by  the  E.  8.  C,  1883,  subject  to  this 
restriction,  that  if  the  defendant  so  plead,  he  shall  not 
plead  any  other  defence  to  the  same  cause  of  action  without 
the  leave  of  the  Court  or  a  judge  (Ord.  XIX.,  r.  12),  and 
he  must  state  the  Act  and  section  of  the  Act  upon  which 
he  relies  in  the  margin  of  his  pleading  (Ord.  XXI.,  r.  19), 
thus,  "By  statute  11  Geo.  2,  c.  19,  s.  21  (pubKc  Act)."  This 
defence  not  only  admits  proof  of  all  matters  of  justifica- 
tion, but  puts  in  issue  the  tenancy  and  ownership  of  the 
goods,  and  also  the  irregularities  complained  of  ( Williams 
V.  Jones,  11  A.  &  E.  643 ;  Boss  v.  Cliftany  11  A.  &  E. 
631),  and  in  fact  entitles  the  defendant  to  give  in  evidence 
everything  he  might  lawfully  do  in  order  to  make  the 
distress.  {Eagleton  v.  Chitteridge,  11  M.  &  W.  469,  per 
Parke,  B.)  Thus,  in  an  action  in  trespass  for  illegal 
distress,  the  defendant  was  held  entitled,  under  this  plea, 
to  give  in  evidence  that  he  entered  under  a  warrant  of 
distress  for  rent,  was  forcibly  turned  out  of  possession,  and 
thereupon  broke  open  the  outer  door  of  the  house,  and  re- 
entered to  seize  the  goods.  {lb. ;  Bannister  v.  Hyde,  29 
L.  J.,  Q.  B.  141.)  And  under  this  plea,  the  defendant 
may  also  give  evidence  of  a  tender  of  amends  under  sect. 
20  of  11  G-eo.  2,  c.  19,  and  need  not  pay  the  amount  into 
Court.  (See  Jmes  v.  Qooday,  9  M.  &  W.  736.)  The  plea 
is  only  available  where  the  distress  is  made  upon  the  pre- 
mises chargeable  with  the  rent,  and  not  where  a  distress  on 
other  premises  is  justified  on  the  ground  of  a  fraudulent 
removal.  {Vaughan  v.  Davis,  1  Esp.  267;  Femeaux  v. 
Fotherhy,  4  Camp.  136.) 

In  the  case  of  an  illegal  distress,  the  distrainor  is  a  tres-  Damages  for 
passer  ab  initio,  and  the  full  value  of  the  goods  which  have  3legal  dis- 
been  lost  to  the  plaintiff,  without  any  deduction  for  rent,  *""** 
is  recoverable  as  damages  {Attack  v.  Bramtcell,  32  L.  J., 
a.  B.  146  ;  3  B.  &  S.  520 ;  Keen  v.  Friest,  28  L.  J.,  Ex. 
157 ;  4  H.  &  N.  236) ;  and  where  the  landlord  has  pl6u>ed 
a  man  in  possession,  the  plaintiff  is  entitled  to  damages, 
although  he  has  had  the  use  of  the  goods  all  the  time. 
{Bayliss  v.  Fisher,  7  Bing.  163.)     Where  the  wrong  com- 
plained of  is  the  removal  of  fixtures,  the  measure  oi  dam- 
ages is  not  the  amount  of  the  proceeds  of  their  sale  after 
being  severed,  but  may  be  their  value  to  an  incoming 
tenant  {Moore  v.  Brinkwater,  1  F.  &  F.  134),  or  may  be 
their  cost  to  the  tenant. 
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Doable  Talne:  When  a  distress  and  sale  is  made  for  rent  pretended  to 
be  in  arrear  and  due,  when  in  truth  no  rent  is  due,  the 
owner  of  the  goods  distrained  is  entitled  to  recover  by 
action  double  the  value  of  the  goods  with  full  costs  of  suit. 
(2  Wm.  &  M.  sess.  1,  c.  6,  s.  5.)  This  only  applies  where 
the  goods  have  been  actually  sold.  {Masters  v.  Farris^  1 
C.  B.  715.) 

An  action  for  irregularity  in  dealing  with  a  distress 
cannot  be  maintained  without  proof  of  special  damage,  on 
failure  of  which  the  plaintiff  is  not  entitled  to  a  verdict  for 
even  nominal  damages,  but  the  defendant  is  entitled  to 
the  verdict.  (Lucas  v.  Tarleton^  3  H.  &  N.  116;  Rodgers 
V.  Parker,  18  C.  B.  1 12 ;  25  L.  J.,  C.  P.  220 ;  Froudlove 
V.  Ttremhtc,  1  Cr.  &  M.  32»>.)  Neither  can  he  recover  in 
any  event,  if  tender  of  amends  have  been  made  and  refused 
before  action.     (Ante^  p.  3-32.) 

For  an  excessive  distress,  the  damages,  in  case  of  a  sale 
of  the  goods,  are  the  fair  value  of  the  goods  after  deducting 
rent  and  costs.  ( Wells  v.  Moody,  7  C.  &  P.  59.)  If  no 
sale  have  taken  place,  the  plaintiff  is  entitled  to  nominal, 
though  he  prove  no  actual,  damage,  since  the  law  will  pre- 
sume damages  from  a  man  being  prevented  from  deaUng 
with  his  property.  {Chandler  v.  Doulfon,  34  L.  J.,  Ex. 
89 ;  3  H.  &  C.  553.)  If  the  distress  is  made  for  more 
rent  than  is  in  arrear,  and  the  tenant  pay  the  sum  to  get 
rid  of  the  distress,  he  may  recover  the  excess  he  was  obliged 
to  pay  and  damages  for  the  annoyance  he  may  have  suf- 
fered. (Fell  V.  Whittaker,  L.  E.,  7  Q.  B.  120;  41  L.  J., 
Q.  B.  78.)  Whether  impounded  on  the  premises  or  off 
the  premises,  the  tenant  is  entitled  to  recover  such  actual 
damage  as  he  has  sustained  through  loss  of  the  use  and 
enjoyment  of  the  excess  taken,  or  of  the  power  of  disposing 
freely  thereof,  or  through  the  inconvenience  and  expense 
in  procuring  sureties  to  a, larger  amount  than  he  otherwise 
would  have  required  on  replevying.  [Pig got t  v.  Birtles,  1 
M.  &  W.  441.)  He  is  also  entitled  to  the  excess  of  this 
value  of  the  goods  above  the  rent  and  the  expenses  of 
distress. 

An  action  for  irregular,  excessive  or  illegal  distress, 
when  the  amount  claimed  is  under  50/.,  may  be  brought 
in  the  County  Court. 


Action  in  the 
county  court. 
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Sect.  3. — Injunction, 

When  the  distress  is  illegal  or  the  right  to  distrain  Injunction, 
doubtful,  the  distress  may  be  restrained  by  iniunotion 
upon  such  terms,  where  the  right  is  merely  doubtful,  as 
may  be  thought  fit  for  seouring  the  landloid  in  the  event 
of  his  being  ultimately  held  to  be  entitled.  (Shaw  v.  £arl 
0/ Jersey,  4  C.  P.  D.  120,  359 ;  48  L.  J.,  C.  P.  308.)  The 
terms  imposed  are  generally  payment  of  the  rent  into 
Court  {Walsh  v.  Lonsduky  21  Ch.  D.  9),  and  the  Courts 
do  not  favour  an  interference  by  injunction  with  the  legal 
ri^ht  of  distress.  (Carter  v.  Salnmi,  43  L.  T.  490.)  By 
injunction,  however,  the  plaintifF  frequently  obtains  the 
relief  formerly  only  obtainable  by  replevin,  that  is  the 
possession  of  the  goods  pending  the  trial  of  the  question 
of  the  legality  of  the  distress.  And  when  the  goods  taken 
are  not  distndnable,  he  may  obtain  relief  for  which  re- 
plevin is  not  available. 


Sect.  4. — Beplevin. 

If  the  object  of  proceedings  is  to  procure  the  restitution  Obieot  of 
of  the  specific  chattels  taken,  instead  of  compensation  in  repldyin. 
damages,  the  proper  course  is  an  action  of  replevin.  (See 
Oibbs  V.  Cruikshank,  42  L.  J.,  C.  P.  273,  per  feovill,  C.  J. ; 
Mennie  v.  Blake,  25  L.  J.,  Q.  B.  399 ;  6  E.  &  B.  842,  per 
Coleridge,  J.)  Eeplevin  is  not  available  where  the  distress 
was  originally  lawful.  (28  L.  J.,  Q.  B.  256,  per  Lord 
Campbml,  C.  J.^  But  whenever  there  has  been  a  dis- 
tress which  is  wnolly  illegal,  and  not  merely  irregular  or 
excessive,  the  tenant  has  his  remedy  by  replevin.  Thus  it  When  it  lies, 
lies  where  no  rent  whatever  was  due,  or  where  the  goods 
have  been  detained  after  tender  of  rent  and  costs  before 
the  impounding.  It  may  be  resorted  to  to  obtain  the 
recovery  of  all  kinds  of  goods  which  can  lawfully  be 
distrained,  but  not  of  fixtures,  animals  ferce  natures,  and 
other  things  which  from  their  nature  cannot  be  the  subject 
of  distress.     (Niblet  v.  Smith,  4  T.  E.  504.) 

Replevin  consists  of  the  re-delivery  to  the  owner  of  the  Natnre  of. 
goods  taken,  upon  his  undertaking  to  try  the  validity  of 
the  distress.     Proceedings  in  replevin  consist — (1)  of  the 
tenant  giving  security  that  he  will  prosecute  an  action  of 
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replevin,  whereupon  the  goods  are  restored ;   and  (2)  of 
the  action  so  undertaken  to  be  brought.     So  long  as  the 
goods  remain  unsold  the  tenant  may  replevy.     {Jacob  y. 
King,  6  Taunt.  461.) 
Bj  and  The  action  must  be  brought  by  the  person  who  has  the 

^^  whom  property,  absolute  or  qualified,  in  the  goods.  (BuUen,  246.) 
J3ut  it  is  said  a  mere  possessory  right  to  the  goods  is  not 
sufficient  {Templeman  v.  CoBe,  10  Mod.  25),  differing  in 
this  respect  from  an  action  for  damages.  {Ante,  p.  334.) 
It  may  be  brought  against  either  the  bailiff  actually 
making  the  distress  or  me  person  ordering  it,  or  botL 
The  xeplevj.  Formerly  the  replevy  was  made  by  the  sheriff,  who  took 
the  goods  from  the  distrainor  and  re-delivered  them  to  the 
owner  upon  the  execution  of  a  replevin  bond  by  the  owner 
and  two  sureties  conditioned  to  prosecute  his  suit  with  effect 
and  without  delay  against  the  distrainor,  and  to  return  the 
goods  if  a  return  should  be  awarded.  But  this  power  has 
been  taken  away,  and  now  under  the  County  Courts  Act, 
1888,  the  registrar  of  the  county  court  of  the  district  in 
which  any  goods  subject  to  replevin  shall  be  taken,  shall 
be  empowered  to  approve  of  replevin  bonds,  to  grant  re- 
plevins, and  to  issue  all  necessary  process  in  relation  thereto, 
and  such  process  shall  be  executed  by  the  high  bailiff. 
8uch  registrar  shall,  at  the  instance  of  the  pa^y  whose 
goods  shall  have  been  seized,  cause  the  same  goods  to  be 
replevied  to  such  party  upon  his  giving  security  to  prose- 
cute an  action  against  the  distrainor,  either  in  the  High 
Court  or  in  the  county  court.  (51  &  62  Vict.  c.  53,  s.  134.) 
If  the  replevisor  wishes  to  proceed  in  the  High  Court,  he  must 
give  security  to  cover  the  alleged  rent  in  respect  of  which 
Qie  distress  was  made,  and  the  probable  costs  of  the  action, 
conditioned  to  commence  his  action  within  one  week  from 
the  date  of  giving  security,  and  prosecute  such  action  with 
effect  and  without  delay,  and  be  prepared  to  prove  (unless 
judgment  be  obtained  oy  default)  that  he  had  good  ground 
for  believing  either  that  the  title  to  some  corporeal  or 
incorporeal  hereditament  the  rent  or  value  whereof  ex* 
ceeded  20/.  by  the  year,  or  to  some  toll,  market,  fair  or 
franchise  was  in  question,  or  that  such  rent  or  damage  or 
the  value  of  the  goods  seized  exceeded  20/.  (Sect.  13d!)  If 
he  elect  to  sue  in  the  county  court,  the  replevisor  must  give 
security  for  the  alleged  rent  and  the  probable  costs  of  the 
action,  conditioned  to  commence  his  action  within  one 
month  from  the  date  of  the  security.   (Sect.  136.)  And  in 
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both  oases  the  seourities  are  conditioned  to  proseoate  the 
action  with  effect  (which  means  to  a  successful  termination, 
Tummons  v.  Ogk^  25  L.  J.,  Q.  B.  403 ;  6  E.  &  B.  571) 
and  without  delay  (which  means  with  due  diligence,  Gent 
V.  Cutis,  11  a  B.  288 ;  17  L.  J.,  Q.  B.  55),  and  to  make 
return  of  the  goods  if  a  return  thereof  shall  be  adjudged. 
(See  forms  244  and  245  to  the  C.  C.  Eules,  1889.)  The 
security  shall  be  in  the  form  of  a  bond,  with  sureties  to  the 
distrainor  (51  &  52  Vict.  o.  43,  s.  108) ;  or  a  deposit  of  a 
sum,  equal  to  the  amount  of  the  security  which  would  be 
required,  with  the  registrar,  if  the  security  is  required  to  be 

g'ven  in  the  county  court,  or  with  a  master  if  required  to 
I  given  in  the  High  Court.  (Sect.  109 ;  C.  0.  Rules, 
1889,  Ord.  XXIX.)  ^Replevin  bonds  are  exempt  from 
stamp  duty.  Security  being  given,  the  registrar  issues  his 
warrant  to  the  high  bailiff  to  redeliver  the  goods  to  the 
replevisor.     (C.  C.  Eules,  1889,  Form  246.) 

In  the  replevin  action  the  replevisor  is,  of  course.  The  action, 
plaintiff,  and  the  distrainor  defendant,  and  after  the  issue 
of  the  plaint  or  writ  the  action  proceeds  in  the  same  way 
as  any  other  action.  No  other  cause  of  action  can  be 
joined  with  it  in  the  county  court  (C.  C.  Eules,  1889,  Ord. 
XXXrV.  r.  1),  but  that  restriction  does  not  apply  in  the 
High  Court.  (E.  S.  C.  1883,  Ord.  XVHI.  r.  1.)  If 
brought  in  the  county  court  it  may  be  removed  by  certiorari 
to  the  High  Court,  upon  the  application  of  the  defendant, 
and  upon  his  giving  security  for  such  an  amount,  not 
exceeding  150/.,  as  the  master  may  think  fit,  when  the 
defendant  is  prepared  to  prove  that  he  has  good  ground 
for  believing  either  that  the  title  to  some  corporeal  or 
incorporeal  hereditament,  the  rent  or  value  whereof  ex- 
ceeded 20/.  a  year,  or  to  some  toll,  market,  fair,  or  franchise 
is  in  question,  or  that  the  rent,  in  respect  of  which  the 
distress  was  taken  or  the  value  of  the  goods  exceeds  20/. 
(51  &  52  Vict.  c.  43,  s.  137.)  Unless  so  removed  the 
county  court  has  fuU  jurisdiction,  whatever  the  amoimt  of 
the  rent,  and  though  title  come  in  question.  {Ibrdham  v. 
Akei'8,  4  B.  &  S.  578 ;  33  L.  J.,  Q.  B.  67.)  If  the  rent 
or  value  of  the  goods  exceed  20/.,  but  not  otherwise, 
except  with  the  leave  of  the  judge,  there  is  an  appeal  from 
the  county  court  upon  a  question  of  law  or  the  admission 
or  rejection  of  evidence.     (51  &  52  Vict.  c.  43,  s.  120.) 

If  the  plaintiff  succeed  in  the  action,  he  is  entitled  to 
special  damages,  if  any  are  alleged  and  proved,  but  as  the 
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goods  are  restored  on  the  replevin  the  plaintiff  is  generally 
awarded  the  expenses  of  the  replevy,  and  no  other 
damages,  nnless,  where  suing  in  the  High  Court,  he  joins 
with  the  replevin  some  other  cause  of  action.  {GHbhs  v. 
Cruikshank,  L.  E.,  8  C.  P.  454 ;  42  L.  J.,  C.  P.  273.) 
After  judgment  for  the  plaintiff  in  replevin  he  is  precluded 
from  bringing  any  other  action  for  taking  the  same  goods 
in  respect  of  which  the  replevin  was  brought  (ib.),  but  the 
bar  does  not  extend  to  other  causes  of  action  arising  out  of 
the  same  distress.     {lb.) 

If  the  defendant  succeed  in  the  action,  he  is  entitled, 
when  suing  in  the  High  Court,  to  a  return  of  the  goods 
distrained  and  his  costs  (not  including  the  costs  of  distress, 
Jamieson  v.  Trevelyan,  10  Ex.  748  ;  24  L.  J.,  Ex.  74),  for 
which  he  will  have  a  fi.  fa.  When  suing  in  the  county 
court  the  successful  defendant  may  require  the  Court  or 
the  jury  (if  the  action  is  tried  with  a  jury)  to  find  the 
value  of  the  goods  distrained,  and  if  the  value  be  less  than 
the  amount  of  rent  in  arrear,  judgment  shall  be  given  for 
such  value;  but  if  the  amount  of  rent  in  arrear  be  less 
than  the  value  so  foimd,  judgment  shall  be  given  for  the 
amount  of  such  rent,  and  may  be  enforced  in  the  same 
manner  as  any  other  judgment  of  the  Court.  (C.  C.  Rules, 
18^9,  Ord.  XXXIV.  r.  4,  Form  247.) 

If  the  replevisor  break  the  condition  of  the  bond,  as  by 
non-prosecution  of  the  action,  the  distrainor  may  bring  his 
action,  claiming  either  the  specific  amount  of  the  replevin 
bond  or  damages.  If  he  claim  the  former  and  judgment  go 
by  default,  such  judgment  is  final,  and  not  intenocutory, 
and  no  writ  of  inquiry  is  necessary  to  assess  damages. 
(R.  S.  C.  1883,  Ord.  XXVII.  r.  2.)  If  he  claim  damages 
the  judgment  by  default  is  interlocutory,  and  followed  by 
a  writ  of  inquiry.  {Dix  v.  Gh'ooniy  5  Ex.  D.  91 ;  49  L.  J., 
Q.  B.  430  ;  E.  S.  C.  1883,  Ord.  XXVH.  r.  4.) 


Sect.  5. — Remedy  in  case  of  Agricultural  Soldings. 

Remedy  for  In  the  case  of  any  holding  to  which  the  Agricultural 

wrongful  Holdings  Act,  1883,  applies,  when  any  dispute  arises  in 

A  gS^Smd  respect  of  any  distress  having  been  levied  contrary  to  the 

Holdings  Act,  provisions  of  that  Act,  or  as  to  the  ownership  of  any  live 

1883.  stock  distrained,  or  as  to  the  price  to  be  paid  for  the  feed- 
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ing  of  such  stock,  or  as  to  any  other  matter  relating  to  a 
distress,  such  dispute  must  be  determined  by  the  county 
court  in  which  the  holding  is  situate  (with  a  right  of  appeal, 
61  &  52  Vict.  c.  43,  s.  170 ;  Hanmei^  v.  King,  57  L.  T.  367), 
or  by  a  court  of  summary  jurisdiction  (as  defined  by  42  &  43 
Vict.  c.  49,  s.  50),  with  a  right  of  appeal  to  a  court  of 
general  or  quarter  sessions.  (46  &  47  Vict.  c.  61,  s.  46.) 
The  Court  may  order  restoration  of  things  unlawfully  dis- 
trained, ascertain  the  price  agreed  to  be  paid  for  feeding, 
or  make  any  other  order  which  justice  requires.  (lb.)  An 
order  of  the  county  court  or  court  of  summary  jurisdiction 
shall  not  be  quashed  for  want  of  form  or  removed  by 
certiorari  into  any  superior  Court.  (Sect.  48.)  As  the 
resort  to  these  inferior  Courts  is  permissive,  it  is  not 
likely  they  will  be  largely  resorted  to,  except  to  deter- 
mine disputed  questions  as  to  the  ownership  of  live  stock, 
since  claims  for  wrongful  distress  often  involve  most 
difficult  points  of  law. 


Sect.  6. — Remedy  for  Small  Holdings  in  Metropolis, 

For  any  form  of  wrong,  committed  during  a  distress.  Summary  re- 
within  the  metropolitan  police  district,  where  the  tenancy  JJ®^^  within 
is  weekly  or  monthly,  or  the  rent  is  mider  16^.,  a  summarj  uL^ff" 
remedy  is  provided  by  2  &  3  Vict.  c.  71,  s.  39  f"  An  Act  diBtriofc. 
regulating  the  police  courts  in  the  Metropolis  ),  which 
enacts  that  "  on  complaint  to  any  of  the  police  magistrates 
by  any  person  who  shall  within  the  metropolitaja  police 
district  have  occupied  any  house  or  lodging  by  the  week  or 
month,  or,  where  the  rent  does  not  exceed  the  rate  of  15/., 
by  the  year,  that  his  goods  hare  been  taken  from  him  by 
an  unlawful  distress,  or  that  the  landlord,  or  his  broker, 
has  been  guilty  of  any  irregularity  or  excess  in  respect  of 
such  distress,  it  shall  be  lawful  for  such  magistrate  to 
summon  the  party  complained  against,  and  if,  upon  the 
hearing  of  the  matter,  it  shall  appear  to  the  magistrate  that 
such  distress  was  improperly  ta^en  or  unfairly  disposed  of, 
or  that  the  charges  made  by  the  party  having  distrained, 
or  attempted  to  distrain,  are  contrary  to  law,  or  that  the 
proceeds  of  the  sale  of  such  distress  have  not  been  duly 
accounted  for  to  the  owner,  it  shall  be  lawfal  for  the 
magistrate  to  order  the  distress  so  taken,  if  not  sold,  to  be 
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returned  to  the  tenant  on  payment  of  the  rent  at  such  time 
as  the  magi>trate  shall  appoint ;  or  if  the  distress  shall  have 
been  sold,  to  order  payment  to  the  tenant  of  the  value 
thereof,  deducting  thereout  the  rent  which  shall  appear  to 
be  due,  such  value  to  be  determined  by  the  magistrate ; 
and  such  landlord,  or  party  complained  against,  in  default 
of  compliance  with  any  such  order,  shall  forfeit  to  the  party 
aggrieved  the  value  of  such  distress,  not  being  greater  than 
15/.,  such  value  to  be  determined  by  the  magistrate.'' 


(    343    ) 


CHAPTER  Vm. 

HOW  TENANCIES  DETERMINE. 

"We  have  previously  noticed  the  manner  in  which  such 
frail  tenures  as  tenancies  at  sufferance  {antey  p.  2),  and 
at  will  {antey  p.  3),  are  determined.  Other  tenancies  may 
determine  (1)  hy  effluxion  of  time;  (2)  under  a  power 
at  a  period  short  of  the  full  term ;  (3)  by  merger ;  (4)  sur- 
render ;  (5)  disclaimer ;  (6)  forfeiture ;  or  (7)  in  the  case 
of  a  tenancy  from  year  to  year  by  a  notice  to  quit. 


Sect.  1. — Effluxion  of  Time, 

Where  a  lease  is  granted  for  a  term  of  years,  or  for  one  By  efflozioii 
year  only  {Cobb  v.  Stokes,  8  East,  358),  then  upon  the  of  time, 
expiration  of  the  last  day  of  the  term  {Ackland  v.  Lutleyj  Term  certain. 
9  A.  &  E.  879),  the  tenancy  ends  without  notice  to  quit 
or  other  formality.    So  do  all  underleases  granted  by  the 
lessee.     (See  Weller  v.  Spiers,  20  W.  E.  772.) 

In  the  same  way,  where  a  lease  is  granted  for  a  term  of  Term  con- 
years  conditionally,  that  is,  subject  to  be  defeated  by  the  ^^^onal. 
happening  of  a  particular  event,  the  happening  of  such 
event  ipso  facto  determines  the  tenancy.  Thus,  a  lease  for 
a  term  of  years,  if  A.  B.  shall  so  long  live,  determines 
either  by  the  expiration  of  the  term  or  the  death  of  the 
person  so  named.  So  where  premises  axe  leased  for  a 
term  certain  if  the  tenant  shall  so  long  continue  to  reside 
there,  the  term  is  at  end  when  he  ceases  to  live  on  the 
premises.     (Boe  v.  Clarke^  8  East,  185.) 


Sect.  2. — Under  a  Power, 

If  a  lease  is  for  a  certain  term,  but  determinable  by  one  Under  a 
or  either  party  at  an  earlier  date  {ante,  p.  94),  the  party  P^^er- 
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determining  it  must  give  the  notice  provided  for  in  the 
lease,  or  if  no  provision  is  made  he  muist  give  a  reasonable 
notice.  {Goodright  v.  Richardson,  3  T.  R.  462.)  And 
where  the  notice  is  to  determine  the  lease  on  a  given  date, 
the  date  specified  must  be  that  of  the  expiration  of  one  of 
the  periods  authorized  for  its  determination.  {Cadby  v. 
Martinez,  11  A.  &  E.  720 ;  Bird  v.  Baker,  28  L.  J.,  Q.  B. 
7 ;  1  E.  &  E.  12.)  A  verbal  notice  is  not  sufficient  where 
the  terms  of  the  power  require  a  written  one.  {Legg  v- 
Benton^  Willes,  43.) 

Where  the  proviso  required  the  notice  to  be  delivered  to 
the  tenant  or  his  assigns,  it  was  held  that  a  notice  sent  to 
his  last-known  address,  and  also  served  upon  his  under- 
tenant, was  insufficient,  though  the  tenant  had  disappeared 
and  could  not  be  found.  {Hogg  v.  Brooks,  15  Q.  B.  D. 
256.)  And  in  the  case  of  a  lease  made  determinable  on 
either  the  lessor  or  lessee  giving  notice  to  the  other  of 
them,  or  "his  or  their  representatives  or  assigns,"  the 
equitable  tenant  for  life  under  the  will  of  the  lessor  was 
held  not  to  be  his  "  representative  or  assign  "  to  whom  a 
valid  notice  could  be  given.  (Eastan  v.  Penny,  67  L.  T. 
290.) 

The  notice  usuallj  refers  in  terms  to  the  power,  but  this 
is  unnecessary  if  it  is  clear  the  power  is  intended  to  be 
exercised.  (Oiddins  v.  Dodd,  25  Li.  J.,  Ch.  451 ;  3  Drew. 
485.)  The  effect  of  a  valid  notice  is  to  put  an  end  to  the 
lease,  so  as  to  discharge  a  surety  for  the  tenant,  notwith- 
standing that  by  a  new  arrangement  the  tenant  may 
continue  to  occupy  the  premises.     {lb,) 


Sect.  3. — Merger, 

Merger  A  tenancy  is  determined  whenever  the  term  and  the 

defined.  reversion  both  vest,  without  any  intervening  estate,  in  the 

same  person  in  the  same  right  {Chambers  v.  Kingham,  10 
Ch.  D.  743 ;  48  L.  J.,  Ch.  169 ;  2  Shep.  Touch.  347 ;  5 
Cruise,  Dig.  tit.  39),  for  then  the  lesser  interest  merges  in 
the  greater.  (2  Preston,  Abst.  12 ;  Smith,  Law  of  ±*rop. 
1150,  3rd  ed.)  Thus,  if  a  tenant  for  years  acquire  the  fee 
simple  reversion,  the  term  of  years  is  merged  in  the  inherit- 
ance. 
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The  requisites  to  produce  the  operation  of  merger  are : —  Kequimtes 

(1)  The  estate  in  immediate  remainder  or  reversion  must,  ^eScr'^** 
in  contemplation  of  law,  be  as  large  or  larger  than  the  pre-  ,^.  ^  nver- 
ceding  estate  to  be  absorbed.    But  a  term  of  years  in  posses-  mon  gieater 
sion  may  merge  in  a  term  of  years  in  reversion,  even  though  than  the  pre- 
of  shorter  duration  than  itself,  for  a  term  in  reversion  is  ^^^^^  eotate. 
accounted  the  higher  estate.     {Hughes  v.  Bobotham,  Gro. 

Eliz.  302 ;  Stq)hens  v.  Bridges^  6  Madd.  66.)  Thus,  if  a 
person,  seised  in  fee,  grant  a  lease  for  twenty-one  years,  and 
afterwards  grant  a  lease  for  ten  years  to  a  third  person  who 
assigns  it  to  the  lessee  for  twenty-one  years,  this  wiU 
operate  as  a  merger  of  the  twenty-one  years'  term.     {lb.) 

(2)  There  must  be  a  union  of  two  concurrent  estates.    An  (2)  Union  of 
interesse  termini  to  commence  in  future  will  not  merfi:e  in  t^o  oo^cnr- 
the  freehold  acquired  by  the  person  having  the  interesse 

termini  so  long  as  the  latter  gives  only  a  future  right  to 
possession.  {JDoe  v.  JFalker,  5  B.  &  C.  ill,  120.)  There- 
fore where  A.,  being  lessee  of  premises  for  a  term  of 
twenty-one  years  expiring  in  1809,  in  the  year  1799  took 
a  further  lease  of  the  same  premises  for  sixty  years  to  com- 
mence from  the  expiration  of  the  first  term,  and  the  lessor 
dying  in  1800  devised  the  premises  to  A.  for  life,  who,  in 
1806,  conveyed  his  life  estate  to  B.,  it  was  held  tiiat 
although  A.'s  estate  in  the  lease  expiring  in  1809  was 
merged  in  his  life  estate,  his  interest  in  the  lease  which 
was  to  commence  in  1809  was  not.  {lb. ;  and  see  Hyde  v. 
Warden,  3  Ex.  D.  72;  47  L.  J.,  Q.  B.  121.)  (3)  The  (3)  Estates  of 
estates  must  be  of  the  same  nature,  that  is,  both  legal  or  *^l??f?® 
both  equitable.  (4)  They  must  both  be  held  in  the  same  ?^  ,  ,^ . 
right.  There  is  no  merger  where  one  estate  is  vested  in  iame^tigS,  ^ 
the  person  beneficially,  and  the  other  en  autre  droit 
{Chambers  v.  Kingham,  10  Ch.  D.  743 ;  48  L.  J.,  Oh.  169 ; 
Piatt  V.  Skap,  Cro.  Jac.  275 ;  Janes  v.  Bavies,  5  H.  &  N. 
766;  7  ib.  507;  29  L.  J.,  Ex.  374;  31  ib,  116.)  A  dis- 
tinction was  formerly  supposed  to  exist  between  a  case 
where  the  two  estates  came  together  by  act  of  law,  and 
where  they  came  together  by  act  of  the  party,  it  being 
considered  that  in  the  latter  case  the  less  estate  would 
merge.  (3  Preston,  Conv.  273  et  seq.)  But  the  distinc- 
tion, if  it  ever  existed,  was  recognized  in  law  only,  and 
exists  no  longer.  Mergers  were  not  favoured  in  equity, 
nor  allowed  except  for  special  reason.  {Philips  v.  Philips, 
1  P.  Wms.  41.)  And  the  Judicature  Act,  1873,  provides 
that  there  shall  not  after  the  commencement  of  the  Act  be 


346 


HOW  TENANCIES  DETBBMINS.         [CHAF.  VIII. 


any  merger  by  operation  of  law  only  of  any  estate,  the 
beneficial  interest  in  which  would  not  be  deemed  to  be 
merged  or  extinguished  in  ecmity.  (36  &  37  Yiot.  c.  66, 
8.  25,  sub-s.  4.)  The  effect  of  this  section  is,  that  tliere 
will  not  be  a  merger  contrary  to  the  intention  of  the 
(6)  No  inter-  parties.  {8now  V.  £ot/cott,  66  L.  T.  762.)  (5)  There 
▼emng  estate,  jjy^  }yQ  ^q  intervening  estate,  however  short.  {Burton  v. 
Barclat/y  7  Bing.  746.) 

The  question  of  merger  may  be  one  of  construction. 
And  where  a  demise  was  made  of  a  strip  of  land  for  the 
purpose  of  making  a  canal,  and  the  lessees  covenanted  to 
allow  to  the  lessors  certain  rights  of  way  across  the  canal, 
it  was  held  that  as  the  intention  of  the  parties  was  that 
such  rights  should  be  enjoyed  by  the  lessors  as  owners  of 
the  reversion  and  not  as  owners  of  the  adjoining  lands, 
upon  the  acquisition  by  the  lessees  of  the  reversion  in  the 
canal,  a  merger  took  place  by  virtue  of  which  those  rights 
were  extinguished.  {Lord  Dynevor  v.  Tennantj  13  App. 
Cas.  279 ;  57  L.  J.,  Ch.  1078.) 
Merger  does  Merger,  like  a  surrender,  leaves  unaffected  any  under- 
SndS^we^**  lease  or  derivative  title  created  out  of  the  term,  except  that 
the  next  vested  estate  shall  be  deemed  the  reversion  of  such 
underlease.     (8  &  9  Yict.  c.  106,  s.  9,  infraj  p.  355.) 


Suzrender 
defined. 


Beqnisites  to 
s  Buirender. 


Sect.  4. — Surrender. 

Determination  of  a  tenancy  may  be  effected  by  surrender, 
which  is  defined  as  a  yielding  up  by  mutual  agreement  of 
an  estate  for  life  or  years  to  him  that  hath  the  immediate 
estate  in  reversion  or  remainder  wherein  the  estate  for  life 
or  years  may  merge.     (Co.  Latt.  337  b.) 

It  is  necessary  mat  the  surrenderee  should  have  an  estate 
of  a  hifi^her  or  greater  nature  than,  or  of  an  equal  nature 
with,  that  of  the  surrenderor  in  the  same  heroditaments 
(Shep.  Touch.  300),  so  that  the  estate  surrendered  may  be 
capaole  of  merging  therein.  Therefore,  a  tenant  for  life 
cannot  surrender  to  a  tenant  in  remainder  for  years,  but  a 
tenant  for  years  may  surrender  to  him  who  nas  tiie  re- 
version only  for  years,  even  though  for  a  term  of  shorter 
duration  {Hughes  v.  Rohothamy  Qro.  Eliz.  302  ;  Bao.  Abri 
Leases  (s.  2)),  and  although  the  term  for  years  in  possession 
cannot  merge  in  the  term  in  reversion,  itwiU  merge  in  the 
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inheritance.  {lb.;  Challonery.  Dames,  1  Ld.  Baym.  402.) 
The  lessee  surrendering  must  have  an  estate  in  possession 
and  not  a  mere  right,  and  accordingly,  he  cannot  surrender 
imtil  he  has  entered  on  the  demised  premises,  for  until 
entry  there  is  no  reversion  into  which  the  term  may  merge. 
(Co.  Litt.  338  a.)  So  if  a  lessee  be  ousted  by  a  stranger 
and  afterwards  surrender  to  his  lessor,  the  surrender  is  void. 
For  the  same  reason  there  can  be  no  surrender  of  a  term  to 
commence  at  a  future  day  until  the  lessee  is  entitled  to  and 
has  obtained  possession.     {lb. ;  Bac.  Abr.  Leases  (s.  3, 2).) 

There  must  be  privity  of  estate  between  the  surrenderor 
and  surrenderee.  Thus,  the  lessee  or  the  assignee  of  the 
term  may  surrender  to  the  lessor  or  the  assignee  of  the  re- 
version, because  of  the  privity  of  estate,  but  not  to  a  receiver 
appointed  by  the  Court  and  who  takes  no  estate  in  the  pro- 
perty.    {Cornish  v.  Searellj  8  B.  &  C.  471.) 

The  surrender  must  be  made  to  the  person  who  has  the 
immediate  reversion  expectant  upon  the  term  surrendered. 
An  under-lessee  could  not  surrender  to  the  original  lessor. 
Where  a  lessor  grants  a  lease  to  A.  and  a  lease  in  remainder 
to  B.,  the  lessor  is  the  proper  person  to  accept  a  surrender 
from  A.  {Smith  v.  Day,  2  M.  &  W.  684) ;  but  if,  after 
granting  a  lease  to  A.,  the  lessor  grants  his  reversion  for  a 
term  of  years  to  B.,  the  latter  is  the  person  to  whom  A. 
should  surrender.  {ChallonerY.  DavieSj  supra;  the  statute 
of  Anne,  dispensing  with  the  necessity  for  attornments, 
seems  to  have  been  overlooked  in  the  decision  of  Edwards 
v.  Wickwar,  35  L.  J.,  Ch.  309,  n.) 

A  surrender  may  be  either  in  express  terms  or  by  opera- 
tion of  law. 

TBiere  cannot  be  a  surrender  to  operate  infuturo  {Doe  v.  Conditional 
Milward,  3  M.  &  W.  328, 332,  j^er  Parke,  B. ;  but  see  Parker  """^der. 
V.  Briggs,  37  SoL  J.  452),  but  it  is  clear  that  an  express 
surrender  may  be  subject  to  a  condition,  either  precedent 
or  subsequent.  (Shep.  Touch.  307.)  If  the  condition  be 
not  performed,  and  is  a  condition  precedent,  the  surrender 
will  not  take  effect;  if  a  condition  subsequent  the  estate  of 
the  lessee  will  revest  (Shep.  Touch.  308 ;  Co.  litt.  218  b), 
and  he  will  remain  liable  under  the  stipulations  in  his 
lease  {Coupland  v.  Maynard^  12  East,  134) ;  and  a  sur- 
render by  operation  of  law  by  the  acceptance  of  a  new 
lease  or  of  an  estate  inconsistent  with  the  lease,  is,  in 
general,  taken  to  be  conditional  upon  the  new  lease  or  es- 
tate being  validly  created.  {Doe  v.  Courtenat/y  11  d.  B. 
702 ;  17  L.  J.,  Q.  B.  151 ;  Doe  v.  Poole,  11  Q.  B.  713 ; 
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17  L.  J.,  Q.  B.  143.)  But  where  an  express  Burrender, 
which  is  in  terms  absolute,  is  made  in  consideration  of  a 
new  lease  to  be  granted,  the  original  term  is  not  reyived 
if  the  new  lease  should  be  afterwards  avoided.  {Doe  v. 
Bridges^  1  B.  &  Ad.  847.) 

At  common  law  a  lease  of  corporeal  hereditaments 
whether  by  deed  or  parol  for  any  number  of  years  could 
be  surrendered  without  either  deed  or  writing  (Farmer  v. 
Rogers^  2  Wils.  26;  Co.  Litt.  338,  a),  though  a. deed  was 
always  necessary  to  the  surrender  of  a  lease  of  incorporeal 
hereditaments.  (Co.  Litt.  338, a;  13  M.  &  W.  310.)  The 
Statute  of  Frauds,  however,  enacted  that  no  leases,  estates, 
or  interests,  either  of  freehold  or  terms  of  years  or  any 
uncertain  interest  (not  being  copyhold  or  customary  inte- 
rest) of,  in,  to,  or  out  of  any  messuages,  manors,  lands, 
tenements,  or  hereditaments,  shall  be  assigned,  granted,  or 
surrendered,  unless  it  be  by  deed  or  note  m  writing  signed 
by  the  party  so  assigning,  ^ranting,  or  surrendering  the 
same  or  nis  agent  thereunto  lawfully  authorized  by  writing, 
or  by  act  and  operation  of  law.  (29  Car.  2,  c.  3,  s.  3.) 
This  statute  made  a  '^  note  in  writing  "  necessary  {Mollett 
V.  Brayne^  2  Camp.  103 ;  Taylor  v.  Uhaptnan^  Peake,  Ad. 
Ca.  19)  and  sufficient  {Farmer  v.  Rogers^  supra)  in  the  case 
of  a  sturender  of  any  tenancy  of  corporeal  hereditaments, 
whether  created  by  deed  or  parol. 

The  statute  8  &  9  Vict.  c.  106,  s.  3,  further  enacted  that 
a  surrender  in  writing  of  an  interest  in  any  tenements  or 
hereditaments  (not  being  a  copyhold  interest  and  fioi  being 
an  interest  which  might  by  law  have  been  created  without 
writing)  shall  be  void  at  law  unless  made  by  deed.  The 
effect  of  this  Act  is,  that  a  lease  not  exceeding  three  years 
from  the  making  tliereof  at  a  rent  of  two-thirds  the  im- 
proved value  (which  by  sect.  1  of  the  Statute  of  Frauds 
may  be  created  without  writing)  may  be  surrendered  by  a 
writing  not  under  seal.  In  all  other  cases  it  must  be  by 
deed. 

No  technical  words  are  requisite  to  work  a  surrender, 
but  any  form  of  words  which  indicate  the  intention  will  be 
sufficient.  {Challoner  v.  DavieSy  1  Ld.  Baym.  402.)  But 
there  must  be  a  writing  which  purports  to  re- vest  the  estate 
in  the  reversioner.  The  statutes  are  not  satisfied  by  the 
mere  cancellation  of  the  lease.  {Roe  v.  Archbishop  of  Yorkj 
6  East,  86 ;  Boe  v.  Thomas,  9  B.  &  C.  288 ;  Ward  v. 
Lumley,  5  H.  &  N.  87 ;  29  L.  J.,  Ex.  322.)  Nor  by  a 
redtal  in  a  seoond  lease  that  it  waa  granted  in  part  oon- 
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sideration  of  the  surrender  (whioli  did  not  exist)  of  a  prior 
lease.  {Boe  v.  Archbishop  of  York,  supra.)  But  where  a 
lease  is  given  up  to  be  cancelled  and  a  new  lease  is  granted 
to  the  same  lessee  (13  M.  &  W.  304),  or  to  a  stranger 
under  circumstances  from  which  the  assent  of  the  old  lessee 
could  be  inferred  ( Walker  v.  Richurdmn,  2  M.  &  W.  882 ; 
and  see  13  M.  &  W.  310;  Damson  v.  Genty  1  H.  &  N. 
744;  26  L.  J.,  Ex.  122),  it  will  be  strong  evidence  of  a 
surrender  by  operation  of  law. 

A  surrender  by  operation  of  law  or  implied  surrender  Surrender  hy 
occurs  where  the  one  party  does,  and  the  other  assents  to,  fn>«ratum  of 
an  act  which  is  inconsistent  with  the  continuance  of  the  ^^' 
lease  or  tenancy.  The  act  itself  amounts  to  a  surrender ; 
it  is  not  necessarily  the  result  of  intention,  for  a  surrender 
may  take  place  independently  and  even  in  spite  of  inten- 
tion. Nor  would  it  alter  the  eifect  of  the  act  to  show  that 
there  was  no  intention  to  surrender  the  particular  estate, 
or  even  that  there  was  an  express  intention  to  keep  it  un- 
surrendered. {Lyon  V.  Reed,  13  M.  &  W.  285, 306.)  Thus,  (i)  Grant  of 
there  cannot  be  two  concurrent  leases  or  tenancies  of  the  ^^^  ^®"®- 
same  premises,  and  therefore,  if,  during  the  continuance  of 
a  lease,  the  landlord,  with  the  assent  of  the  tenant,  grant 
a  new  lease,  the  previous  lease  is  surrendered  by  operation 
of  law ;  or,  in  other  words,  the  tenant  having  assented  is 
estopped  from  afterwards  denying  the  landlord's  power  to 
grant  the  new  lease,  which  he  could  only  do,  assuming  the 
old  lease  to  be  surrendered.  {Lyon  v.  Reed,  supra ;  Ex 
parte  Vitak,  Re  Young,  47  L.  T.  480;  Corpus  Christi 
College  v.  Rogers,  49  L.  J.,  Ex.  4.)  And  this  is  so, 
whether  the  new  lease  is  to  the  tenant  himself  {ib.; 
McDonnell  v.  Pope,  9  Hare,  705),  to  himself  jointly  with 
a  third  person  {Hamerton  v.  Steud,  3  B.  &  C.  478 ;  Graham 
V.  Whichelo,  1  Cr.  &  M.  188),  or,  with  the  tenant's  assent, 
to  a  third  person  alone.  {Davison  v.  Gent,  1  H.  &  N.  744 ; 
26  L.  J.,  Ex.  122 ;  Thomas  v.  Cook,  2  B.  &  Aid.  119 ; 
Baring  v.  Abingdon,  [1892]  2  Ch.  381.)  His  assent  in  the 
latter  case  would  be  sufficiently  evidenced  by  his  giving 
up  possession  to  the  new  lessee.  {Davison  v.  Ge^it,  supra,) 
In  fact  the  change  of  possession  is  a  necessary  part  of  the 
consent.  {Wallis  v.  Hands,  37  Sol.  J.  284.)  It  is  im- 
material that  the  new  lease  is  for  a  less  term  than  the 
unexpired  residue  of  the  old  one,  for  a  term  of  a  hundred 
years  would  be  surrendered  if  there  was  a  new  demise  for 
a  week  {Crowley  v.  Vitty,  21  L.  J.,  Ex.  136,  per  Parke,  B.), 
or  even  by  the  creation  of  a  tenancy  at  will.     {Mellows  v. 
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May^  Gro.  Eliz.  874.)  Nor  does  it  matter,  provided  the 
new  lease  is  one  whioh  oan  be  created  by  parol,  that  the 
old  lease  was  by  deed  and  the  new  one  is  by  parol.  (72.  ; 
BoU  V.  AckUm,  13  L.  J.,  C.  P.  11 ;  6  M.  &  Ghr.  679,  per 
Tindal,  C.  J.) ;  or  that  the  new  lease  be  made  to  commenoe 
at  a  future  day,  provided  that  day  fall  within  the  term 
granted  by  the  first  lease  {Ive^%  Case^  5  Co.  11  a,  b),  as  if 
a  lessee  for  twenty  years  take  a  lease  for  three,  to  begin 
ten  years  after,  this  is  a  present  surrender  of  the  whole 
term.  But  no  surrender  is  created  where  the  second  lease 
is  to  commence  after  the  expiration  of  the  first  (being 
wholly  reversionary),  or  where  it  is  made  to  commence 
on  a  contingent  event  which  may  not  happen  until  the 
determination  of  the  first.     (Bac.  Abr.  Leases  (s.  3).) 

Where  a  tenant,  under  a  demise  by  deed,  gave  an  in- 
valid notice  to  quit,  and  threatened  to  leave  unless  his  rent 
was  reduced  and  he  were  relieved  from  a  covenant  to  repair 
fences,  in  answer  to  which  the  landlord  wrote  that  the  rent 
would  be  reduced  as  from  the  following  May,  and  the  jury 
having  found  that  a  new  parol  tenancy  was  created  as  irom 
May,  this  was  held  to  operate  as  a  surrender  of  the  old 
lease.     {Parker  v.  Briggsy  37  Sol.  J.  462.) 

It  is,  however,  an  implied  condition  of  a  surrender  by 
operation  of  law  that  the  new  lease  should  be  a  valid  one 
according  to  its  purport.  {Antey  p.  348.)  So  that  a  lease 
which  is  void  or  voidable  {Doe  v.  Poole^  17  L.  J.,  Q.  B. 
143 ;  Wilson  v.  Sewell^  4  !burr.  1980 ;  Davison  v.  Stanley y 
ib.  2213 ;  Boston  v.  Penny,  67  L.  T.  291),  or  which  does 
not  pass  an  interest  according  to  the  contract  of  the  parties 
{Doe  V.  Courtenayy  17  L.  J.,  Q.  B.  151),  will  not  operate  as 
a  surrender. 

Formerly,  a  mere  agreement  for  a  new  lease  with  the 
tenant  did  not  work  a  surrender  {Foquet  v.  Moor,  7  Ex. 
870 ;  22  L.  J.,  Ex.  35),  but  now,  if  the  agreement  is  one 
which  could  be  enforced  specifically,  it  will  operate  as  a 
surrender.  {Ex  parte  Vitale,  Re  Toung,  47  L.  T.  481 ; 
Walsh  V.  Lonsdale,  21  Ch.  D.  9 ;  62  L.  J.,  Ch.  2.)  An 
agreement  by  a  tenant  to  purchase  the  fee  simple  of  the 
premises,  subject  to  the  ordinary  implied  condition  that  a 
good  title  be  deduced,  does  not  operate  as  a  surrender  of 
the  existing  tenancy  until  a  good  title  is  deduced.  {Doe 
V.  Stanion,  1  M.  &  W.  695 ;  Tarte  v.  Darby,  16  M.  &  W. 
601.)  Neither  is  a  surrender  worked  by  an  agreement  for 
a  lease  to  a  stranger,  or  an  agreement  that  the  stranger 
shall  be  substituted  for  the  tenant,  unless  it  is  in  wiimig 
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and  suoh  writing  satisfies  the  requirements  for  an  express 
surrender,  or  unless  the  tenant  quits  and  the  strcmger 
enters  {Sione  v.  Whiting^  2  Stark.  235;  Taylor  v.  Chap- 
man^ Peake,  Add.  Cas.  19),  and  each  does  so  upon  the 
express  faith  of  that  agreement ;  for  a  mere  change  of 
possession  does  not  itself  raise  a  presumption  of  a  surren* 
der,  but  only  that  the  person  in  possession  is  an  assignee 
or  underlessee.  {Copeland  v.  Watts j  1  Stark.  95 ;  Doe  v. 
Wood,  14  M.  &  W.  682.) 

A  new  lease  of  part  of  the  land  demised  operates  as  a 
surrender  of  that  part  {Fish  v.  Campiony  2  Bol.  Ab.  498) ; 
but  it  in  no  respect  affects  the  title  to  the  other  part. 
(JSarl  of  Carnarvon  v.  Villebois,  13  M.  &  W.  342.)  If 
there  be  two  lessees  and  one  take  a  new  lease,  this  operates 
as  a  surrender  of  his  moiety.  {Rerreyong  v.  Chddardy  Dy. 
46 ;  Shep.  Touch.  302.) 

The  new  lease  must  be  granted  to  the  lessee  in  the  same 
right  as  the  old  one ;  thus,  acceptance  by  the  lessee  of  a 
new  lease  in  trust  for  another  is  not  a  surrender.  Nor 
is  the  acceptance  of  the  equitable  interest  in  a  new  lease 
made  to  a  uiird  person.     {Oie  v.  Hidery  1  Sid.  75.) 

The  creation  of  a  new  relationship  in  regard  to  the  pro-  (2)  Creation 
perty  inconsistent  with  the  continuance  of  that  of  landlord  tionSo"^*" 
and  tenant,  operates  as  a  surrender,  as  where  the  lessee  of  a 
ferry  becomes  servant  to  the  lessor,  and  accounts  to  binx 
for  the  profits  {Peter  v.  Kendal,  6  B.  &  C.  703),  or  the 
lessee  for  years  of  an  advowson  is  presented  by  the  lessor 
{Gybson  v.  Searl,  Cro.  Jac.  176),  or  the  lessee  for  years 
accept  for  years  an  immediate  grant  of  a  rent-charge,  or 
of  common  or  of  herbage  issuing  out  of  the  lands  demised. 
{Mellows  V.  May,  Cro.  Eliz.  874.)  But  a  surrender  wUl 
not  be  effected  by  the  lessee's  acceptance  of  an  office  col- 
lateral to  the  lands,  as  where  the  lessee  of  a  park  accepts 
the  office  of  park-keeper,  or  the  lessee  of  a  manor  accepts 
the  office  of  steward.     {Oie  v.  Rider,  1  Sid.  76.) 

Anything  amounting  to  an  abandonment  of  possession  by  (3)  Yieldlog 
the  tenant,  under  circumstances  from  which  it  can  be  ^^^^^'^ 
inferred  that  such  abandonment  was  assented  to  by  the  ^I^Les^on, 
landlord,  or  followed  by  the  landlord  actually  or  virtually 
taking  possession,  will  amount  to  a  surrender  by  operation 
of  law.     {Fumimll  v.  Qrove,  30  L.  J.,  0.  P.  3 ;  8  0.  B., 
N.  S.  496 ;  Dodd  v.  AckUm,  13  L.  J.,  C.  P.  11 ;  6  M.  & 
Gr.  672 ;  Saint  v.  Pilley,  44  L.  J.,  Ex.  33 ;  L.  R.,  10  Ex. 
137 ;  Jones  v.  Bridgman,  39  L.  T.  500.) 
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It  is  essential  to  a  surrender  of  this  description  that  there 
should  be  both  a  yielding  up  by  the  tenant  and  an  aocepU 
ance  of  possession  by  the  landlord.  Mere  relinquishment 
of  possession  by  the  tenant  is  not  sufficient,  even  if  in  pur- 
suance of  a  parol  agreement  between  the  parties  {Thomson 
V.  Wilson,  2  Stark.  379),  or  a  parol  licence  from  the  land- 
lord to  quit,  as  where,  upon  disputes  arising  between  the 
parties  the  landlord  said  "  you  may  quit  when  you  please," 
and  the  tenant  accordingly  left  a  few  days  after.  {Mollett 
V.  Brayne,  2  Camp.  103.)  This  decision,  however,  rests 
upon  the  fact  that  the  landlord  did  not  accept  possession. 
Had  he  done  so  the  surrender  would  have  been  complete. 
{Grimman  v.  Legge,  8  B.  &  C.  825, per  Bayley,  J.;  White- 
head  v.  Clijford,  5  Taunt.  618 ;  Gore  v.  Wright,  8  A.  &  E. 
118.) 
Tidding  np.  Although  there  must  be  an  actual  change  in  the  posses- 
sion of  the  premises,  it  is  immaterial  whether  they  are 
yielded  up  to  the  landlord  himself  ( Whitehead  v.  Clifford^ 
supra;  Grimman  v.  Legge,  supra;  Pheni  v.  Popplewell,  31 
L.  J.,  0.  P.  236 ;  12  C.  B.,  N.  S.  334),  or  to  a  third 
person  whom  the  landlord  accepts  as  his  tenant.  {Thomas 
V.  Cook,  2  B.  &  Aid.  119 ;  Johnstone  v.  Ruddlestone,  4  B. 
&C.  939.) 
Acceptance  of  The  question  of  whether  or  not  there  has  been  an  aocept- 
possession.  ^^^^  q£  possession  by  the  landlord  is  one  of  fact.  {Reeve 
V.  Bird,  1  Cr.  M.  &  E.  31.)  Such  acceptance,  if  disputed, 
must  be  made  out  by  showing  some  act  of  the  landlord 
after  the  tenant  has  vacated  possession  inconsistent  with 
the  tenancy  still  subsisting.  {Oastler  v.  Henderson,  2 
Q.  B.  D.  676 ;  46  L.  J.,  Q.  B.  607.) 
Equivocal  When  the  acts  done  are  unequivocal  and  amount  to 

5^*®.*^'.  taking  actual  physical  possession,  the  surrender  is  com- 

plete.  {Pheni  v.  Popplewell,  12  C.  B.,  N.  S.  334.)  But 
equivocal  acts  of  dominion  over  the  premises  consistent 
with  a  subsisting  tenancy  may  be  referred  to  other  motives 
than  acceptance  of  possession.  Primd  facie,  the  landlord 
has  no  interest  in  releasing  the  tenant  from  his  bargain, 
but  it  will  be  in  the  interest  of  both  parties  to  prevent 
dilapidations  from  leaving  the  premises  vacant  and  un- 
cared  for.  Therefore,  it  is  not  inconsistent  with  the  con- 
tinued possession  of  an  empty  house  by  the  tenant  that  the 
landlord  has  put  in  a  caretaJcer  {Bird  v.  Defonvielle,  2  C.  & 
K.  41 6) ,  or  entered  thereon  merely  for  the  purpose  of  repair- 
ing, airing,  drying,  or  keeping  in  proper  condition  {Bessell 
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V.  Landsberg,  7  Q.  B.  638 ;  14  L.  J.,  Q.  B.  355 ;  Griffith 
V.  ITodges,  1  0.  &  P.  419 ;  Smith  v.  BlackmorCy  1  Times 
L.  E.  267),  or  has  even  occupied  a  portion  of  the. premises 
for  a  short  time  by  his  servants  and  workpeople,  but  not 
with  a  view  of  taking  possession  {Oastkr  v.  Henderson^  2 
a  B.  D.  575 ;  46  L.  J.,  Q.  B.  607),  or  has  put  up  bills  or 
boards  for  the  purpose  of  reletting  the  premises,  if  thej 
are  not  in  fact  relet  thereby.  {Redpath  v.  Roberts^  3  Esp. 
225 ;  Oasfler  v.  Henderson^  supra ;  Smith  v.  Blackmore^ 
supra,)  But  it  is  inconsistent  with  a  subsisting  tenancy 
that  the  landlord  after  entry  has  done  that  which  would 
have  been  a  trespass  if  the  tenancy  had  continued,  such  as 
pulling  down  the  premises  (Furnivall  v.  OrorCy  30  L.  J., 
C.  P.  3 ;  8  C.  B.,  N.  S.  496),  or  having  entered,  not 
intending  to  accept  possession,  changes  his  intention,  as 
manifested  by  painting  out  the  tenant's  name.  {Pheni  v. 
Popplewell,  31  L.  J.,  0.  P.  235 ;  12  C.  B.,  N.  S.  334.) 

The  following  may  be  considered  unequivocal  acts  of  Unequiyooal 
the  landlord  inconsistent  with  the  continuance  of   the  ^^' 
tenancy : — 

(a)  The  creation  of  a  new  tenancy  with  a  third  person.  Beletting  the 
Thus,  where  the  tenant  left  the  premises,  and  wrote  to  the  premises- 
landlord  requesting  him  to  relet,  and  the  latter,  without 

further  communication,  did  relet,  it  was  held  to  constitute 
a  surrender.  {Nicholk  v.  Atherstone,  16  L.  J.,  Q.  B.  371; 
10  Q.  B.  944.)  So  where  the  tenant  having  left,  the 
landlord  without  any  such  request  relet.  ( Walls  v.  Atche' 
son,  3  Bing.  462 ;  Reece  v.  Bird,  1  Or.  M.  &  E.  31.) 

(b)  Eesuming  possession  by  acceptance  of  the  keys  as  Acceptance 
the  symbol  of  possession,  either  upon  a  parol  agreement  o^^^j^ 
that  the  tenancy  is  to  cease  ( Whitehead  v.  Cliffoi%  5  Taunt. 

518  ;  Griminan  v.  Legge,  8  B.  &  C.  324 ;  PhenS  v.  Popple- 
icell,  31  L.  J.,  C.  P.  235  ;  12  C.  B.,  N.  S.  334),  or  under 
circumstances  from  which  the  intention  of  the  landlord  to 
resume  possession  may  be  inferred  {Furnivall  v.  Grove^  30 
L.  J.,  C.  P.  3 ;  8  C.  B.,  N.  S.  496 ;  Smith  v.  Roberts,  9 
Times  L.  E.  77;  Moss  v.  James,  47  L.  J.,  Q.  B.  160),  wiU 
operate  as  a  surrender.  But  there  must  be  something  to 
show  that  the  landlord  assents  to  the  tenant's  quittmg, 
either  by  accepting  the  keys  for  the  purpose  of  resuming, 
or  actually  resuming,  possession  of  the  premises :  merely 
leaving  the  keys  at  the  office  of  the  landlord,  who  does  not 
return  them,  is  not  sufficient.  (Cannan  v.  Hartley,  19 
L.  J.,  C.  P.  323 ;  9  0.  B.  634.)     He  may  not  be  able  to 
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return  them  for  want  of  knowledge  of  the  whereabouts  of 
the -tenant.  {Smith  y.  JSlackmore,  1  Times  L.  R.  267.) 
Nor  is  he  under  any  obligation  to  return  them,  even  if  he 
does  know  the  tenant's  whereabouts.  And  where  the 
tenant  sent  the  key  with  the  intention  of  giving  up  pos- 
session, and  then  left  the  country,  the  fact  that  the  land- 
lord received  the  key  and  attempted  unsuccessfully  to  relet 
the  premises  was  held  not  to  estop  him  from  alleging  that 
the  tenancy  was  still  subsisting ;  and  it  was  further  held 
that  upon  a  reletting,  the  surrender  only  takes  effect  from 
the  date  of  such  reletting,  and  not  from  the  time  of  the 
original  receipt  of  the  key.  {Oastkr  v.  Henderson,  46  L. 
J.,  Q.  B.  607 ;  2  Q.  B.  D.  675 ;  but  on  the  latter  point 
see  PhenS  v.  Popplewell,  31  L.  J.,  0.  P.  235 ;  12  C.  B., 
N.  S.  334.)  "Where  a  landlord  applied  to  the  tenant  for 
leave  to  enter  on  the  premises  to  do  repairs  ordered  by  a 
local  authority,  and  the  tenant  quitted  possession,  sending 
the  key  to  the  landlord,  saying  the  holding  was  deter- 
mined, and  the  landlord  kept  the  key,  although  refusing 
to  accept  the  determination  of  the  tenancy,  did  the  repairs 
at  great  leisure,  and  did  other  repairs  than  those  ordered, 
it  was  held  to  warrant  the  inference  that  the  landlord  had 
accepted  the  surrender.  {Smith  v.  RobertSy  9  Times  L.  R. 
77.) 
Beoognition  (c)  By  recognising  as  tenant  a  third  person  whom  the 
ctftenancjof  qJ^  tenant  has  substituted  in  his  place;  as  where  two 
sabstiti^"  tenants  under  different  lessors  verbally  agreed  to  exchange 
by  tenant.  their  holdings,  and  exchanged  accordingly,  with  the  assent 
of  the  agent  of  both  lessors.  {Bees  v.  WilliamSy  2  Cr. 
M.  &  R.  681.)  So  where  a  tenant,  holding  merely  from 
year  to  year,  underlets  to  a  third  person,  or  arranges  that 
such  third  person  shall  be  tenant  in  his  place,  and  the 
change  of  possession  takes  place,  the  landlord  assenting. 
{Thomas  v.  Cook,  2  B.  &  Aid.  119;  Stone  v.  Whiting,  2 
Stark.  235 ;  and  see  Cadle  v.  Moody,  30  L.  J.,  Ex.  385.) 
Such  assent,  when  not  express,  is  a  question  of  fact  for  a 
jury  {Woodcock  v.  Nuth,  8  Bing.  170),  and  may  be 
inferred  from  the  landlord  giving  the  third  person  notice 
to  pay  the  rent  to  him  {Harding  v.  Crethorn,  1  Esp.  57), 
or  giving  in  the  name  of  the  third  person  receipts  for  the 
rent  {Laurance  v.  Faux,  2  P.  &  F.  435),  or  receiving  the 
rent  from  the  third  person  without  giving  any  receipts. 
{Woodcock  V.  Nuth,  supra!)  But  receipts  are  not  con- 
clusive, and,  except  in  the  case  of  a  tenancy  from  year  to 
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year,  of  little  weight,  since  a  landlord  is  willing  to  accept 
payment  from  whoever  offers  it.  {Copeland  v.  Walts ^  1 
Stark.  95 ;  Doe  v.  Wood,  14  M.  &  W.  t382.)  And  where 
trade  premises  were  let  to  A.  &  B.,  who  were  partners, 
and  upon  A.  retiring  B.  admitted  G.  as  a  partner,  receipts 
for  rent  given  in  the  name  of  the  new  firm  were  not 
regarded  as  sufficient  evidence  of  acceptance  of  a  surrender 
of  A.'s  interest.     {Graham  v.  Whichelo,  1  Or.  &  M.  188.)    ' 

A  surrender  of  part  of  the  premises,  by  giving  it  up  to  Surrender  by 
the  landlord,  either  with  a  proportionate  reduction  of  the  y^«|^^™?  ^P 
rent  {Holme  v.  Brunskill,  47  L.  J.,  C.  P.  610 ;  3  Q.  B.  D.  & 
495),  or  the  substitution  of  other  premises  in  lieu  thereof 
{Baynton  v.  Morgan,  22  Q.  B.  D.  74;  58  L.  J.,  Q.  B.  139), 
does  not  necessarily  create  a  surrender  by  operation  of  law 
of  the  original  tenancy  and  the  creation  of  a  new  tenancy 
of  the  part  retained.     But  the  attendant  circumstances 
maybe  such  as  to  furnish  evidence  for  the  jury  that  a  new 
tenancy  was  intended  of  the  part  retained,  and  then  there 
will  be  a  surrender  by  operation  of  law.     {Jones  v.  Bridff' 
man,  39  L.  T.  500.) 

When  a  lease  is  surrendered  it  does  not  destroy  the  Effect  of 
tenant's  liability  under   his  covenants    for    breaches  of  s^^^e^der 
covenant  and  rent  accrued  {Att.  Gen.  v.  Coar,  3  H.  L.  Cas. 
240) ;  but  rent  acciniing,  subsequent  to  the  surrender,  is 
lost.     {Grimman  v.  Legge,  8  B.  &  C.  324.) 

As  imder  the  Apportionment  Act,  1870  (33  &  34  Yict. 
0.  35),  rent  now  accrues  de  die  in  diem,  the  tenant  will  be 
liable  for  rent  up  to  the  actual  day  when  the  surrender 
takes  effect. 

A  surrender  merely  destroys  the  estate  as  between  onunder- 
surrenderor  and  surrenderee;  it  does  not  avoid  or  prejudice  leases, 
an  underlease, — ^which  can  only  be  determined  in  the  same 
way  as  if  the  estate  had  not  been  surrendered — {Pleasant  v. 
Benson,  14  East,  234 ;  Doe  v.  Pyke,  5  M.  &  S.  146 ;  Melbr 
V.  Watkins,  L.  E.,  9  Q.  B.  400  ;  David  v.  Sahin,  68  L.  T. 
237),  or  destroy  or  prejudice  derivative  rights  depending 
upon  the  continuance  of  the  lease.  (Co.  Litt.  338  b ;  Saint 
V.  Pilley,  44  L.  J.,  Ex.  33  ;  L.  E.,  10  Ex.  137  ;  Souihitell 
V.  Scoiter,  49  L.  J.,  Ex.  356.  See  more  fully  as  to  its 
effect  upon  the  right  to  remove  fixtures  mortgaged  or  sold 
by  the  tenant,  tn/ra,  Chap.  IX.  s.  I ;  London  and  West- 
minster Loan  and  Discount  Co.  v.  Drake,  28  L.  J.,  C.  P. 
297 ;  6  C.  B.,  N.  S.  798.) 

On  the  other  hand,  neither  surrender  nor  merger  destroys 
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the  undertenant's  liability  under  his  lease  or  tenancy ;  for 
8  &  9  Vict.  0.  106,  s.  9,  provides  that  if  a  reversion  ex- 
pectant on  a  lease  is  surrendered  or  merges,  the  estate 
which  confers  as  against  the  tenant  the  next  vested  right 
to  the  tenement  shall  be  deemed  the  reversion  for  the 
purpose  of  preserving  the  incidents  to,  and  obligations  on, 
the  reversion.  (As  to  surrenders  for  renewal,  see  4  Geo.  2, 
c.  28,  s.  6  ;  anfey  p.  21.) 


Sect.  5. — Disclaimer. 

What  A  lease  may  be  determined  by  disclaimer.     (Bao.  Ab. 

*?^^^  *  Leases  (T.  2).)  Any  act  amounting  to  a  direct  repudiation 
of  the  relation  of  landlord  and  tenant  or  a  distinct  claim 
to  hold  possession  of  the  estate  upon  a  ground  wholly  in- 
consistent with  the  existence  of  that  relation  amounts  to  a 
disclaimer.  {Doe  v.  Stanioriy  1  M.  &  W.  703,  per  Parke,  B. ; 
Viviun  V.  Moat,  16  Ch.  D.  730;  50  L.  J.,  Ch.  331,  per 
Fry,  J.) 
Occurs  prao-  This  species  of  determination  is  practically  limited  to 
tioally  only  in  tenancies  from  year  to  year,  for  a  tenancy  for  a  term  of 
^^c/  ^  years  certain  cannot  be  determined  by  a  verbal  denial  of 
the  landlord's  title  {Doe  v.  Wells,  10  A.  &  E.  427 ;  distin- 
guishing Doe  V.  Flynn,  1  Cr.  M.  &  E.  137),  or  by  payment 
of  rent  to  a  third  person  {Doe  v.  Parker,  Gow,  180),  or  the 
like.  But  even  a  lessee  for  years  may  incur  a  forfeiture 
by  resorting  to  legal  proceedings  which  claim  or  suppose  a 
right  to  the  freenold,  or  by  resisting  an  action  upon  the 
lease  by  a  denial  of  the  landlord's  title  (1  Inst.  2336 ;  Bac. 
Ab.  (T.  2) ),  or  even  by  assisting  a  hostile  claimant  by  collu- 
sive acts,  in  fraud  of  his  landlord.  {Doe  v.  Flynn,  supra,) 
A  tenancy  from  year  to  year  is  determinable  by  either  a 
verbal  or  written  disclaimer  {Doe  v.  Stanion,  1  M.  &  W. 
695, 702 ;  Doe  v.  Gruhb,  10  B.  &  C.  816) ;  or,  more  strictly 
speaking,  in  an  action  by  the  landlord  to  recover  possession 
of  the  premises,  disclaimer  furnishes  an  answer  to  the  dis- 
claiming party's  assertion  that  he  has  had  no  notice  to  quit, 
incwmuch  as  it  would  be  idle  to  prove  such  notice  where  the 
tenant  has  asserted  that  there  is  no  longer  any  tenancy. 
{Doe  V.  Wells,  10  A.  &  E.  427,  per  Patteson,  J. ;  Doe  v. 
Frotcd,  4  Bing.  560,  per  Best,  0.  J. ;  Vivian  v-  Moatf 
supra.) 
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To  amount  to  a  disclaimer,  there  must  have  been  a  Acts  of 
renunciation  by  the  party  of  the  character  of  tenant  either  diaolaimep. 
(1)  by  setting  up  a  title  in  another,  or  (2)  by  daiming 
titie  in  himself.  {Doe  v.  Cooper^  1  M.  &  Or.  139 ;  9  L.  J., 
C.  P.  231 ;  Jones  v.  Mills,  10  C.  B.,  N.  S.  788 ;  31  L.  J., 
C.  P.  66.)  Whether  there  was  a  denial  of  the  landlord's 
title  in  point  of  fact  is  a  question  for  the  jury ;  whether 
such  denial  amounted  in  point  of  law  to  a  disclaimer  is  for 
the  determination  of  the  judge.  {Doe  v.  Cooper y  supra,  per 
Erskine,  J. ;  Doe  v.  Evam,  9  M.  &  W.  48.) 

A  disavowal  by  the  tenant,  of  the  holding  under  the  Setting  up 
particular  landlord,  by  words  only,  is  sufficient.  {Doe  v.  ^^J^ 
Stanton,  1  M.  &  W.  702.)  But  an  omission  to  acknow- 
ledge the  landlord  as  such  by  asking  for  proof  of  his  title 
{Doe  V.  Caicdor,  1  Cr.  M.  &  R.  398),  or  refusing  to  pay 
rent  until  the  owner  under  a  disputed  will  is  ascertained 
{Doe  V.  Pasquali,  Peake,  259),  or  to  pay  more  rent  until 
the  tenant  "knows  who  is  the  right  owner"  {Jones  v. 
Mills,  10  C.  B.,  N.  S.  788 ;  31  L.  J.,  C.  P.  66),  or  paying 
rent  to  a  stranger  in  iterance  of  the  landlord's  title  {ib,), 
is  not  a  disclamier.  On  the  other  hand,  a  refusal  to  pay 
rent  accompanied  with  "  you  are  not  my  landlord  "  {Doe 
V.  Long,  9  0.  &  P.  773),  or  with  a  statement  "that  his 
connection  as  tenant  with  the  late  J.  Gr.  [the  applicant's 
ancestor]  had  ceased  for  several  years,  and  that  he  then 
paid  his  rent  to  his  brother "  {Doe  v.  Gfrubb,  10  B.  &  0. 
816),  or  "  I  have  no  rent  for  you ;  A.  B.  has  ordered  us  to 
pay  none"  {Doe  v.  Pittman,  2  N.  &  M.  673),  is  evidence 
of  a  disclaimer.  So  where  the  tenancy  was  created  by  a 
tenant  for  life,  a  distinct  refusal  to  recognize  the  remainder- 
man as  landlord  was  treated  as  a  disclaimer.  {Doe  v. 
Boilings,  4  0.  B.  188 ;  17  L.  J.,  0.  P.  268 ;  Doe  v.  Frotcd, 
4  Bing.  557.) 

A  tenant  does  not  claim  title  in  himself  by  merely  Glaiminff  title 
insisting  upon  an  agreement  for  a  lease  {Doe  v.  Cooper,  1  >^  lumaeif. 
M.  &  Gr.  139 ;  9  L.  J.,  C.  P.  231),  or  for  the  purchase  of 
the  premises.  {Doe  v.  Stanion,  1  M.  &  W.  695.)  But  in- 
sisting upon  a  claim  inconsistent  with  the  ordinary  rela- 
tionsmp  of  landlord  and  tenant — ^as  a  denial  by  a  yearly 
tenant  of  the  landlord's  right  to  raise  the  rent — will 
amount  to  a  disclaimer.  ( Vivian  v.  Moat,  16  Ch.  D.  730 ; 
50  L.  J.,  Ch.  331.)  Not  so,  however,  a  mere  claim  to 
continue  to  hold  at  a  reduced  rent.  {Hunt  v.  Allgood,  30 
L.  J.,  0.  P.  313 ;  10  0.  B.,  N.  S.  253.) 
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A  subsequent  distress  by  the  landlord  waives  a  disoLaimer. 
{Doe  V.  William^  7  C.  &  P.  322.) 


Forfeitun  in 
case  ofeandi' 
turn  broken. 


Gonditioxi 
defined. 


Sect.  6. — Forfeiture. 

Subject  to  the  statutory  provisions  for  relief  against  for- 
feiture, which  will  be  hereafter  considered,  a  landlord  may 
determine  the  lease  or  tenancy  and  re-enter  for  forfeiture 
when  the  tenant  has  broken  a  condition  subject  to  the 
observance  of  which  the  lease  was  granted,  either  (a)  ex- 
pressly by  the  terms  of  the  lease,  or  (b)  impliedly  from 
the  very  nature  of  the  contract.  An  instance  of  a  breach 
of  the  latter  kind  of  condition  occurs  in  the  case  of  a  dis- 
claimer by  a  tenant  for  years,  resulting  from  his  doing 
something  incompatible  with  the  estate  which  he  holds. 
{Ante,  p.  366 ;  2  Bl.  Com.  153.)  The  landlord's  right  to 
re-enter,  for  condition  broken,  is  the  same,  whether  the 
tenancy  was  created  by  deed  or  not.  {Doe  v.  Breach,  6 
Esp.  106 ;  Doe  v.  Amey,  12  A.  &  E.  476 ;  Hayne  v.  Cum" 
fw%8,  16  C.  B.,  N.  S.  421.) 

Conditions  either  create,  or  enlarge,  or  defeat  an  estate, 
and  are  distinguished  as  conditions  precedent  and  condi- 
tions subsequent.  (Cruise,  Dig.,  tit.  13,  o.  1 ;  2  Bl.  Com. 
154.)  As  we  are  dealing  with  forfeitures,  we  need  only 
consider  conditions  subsequent,  which  defeat  the  estate. 
In  fact,  this  is  the  only  kind  of  condition  which  is  ac- 
curately described  by  the  word.  (Shep.  Touch.  117.) 
This  kind  of  condition  is  merely  a  proviso  that  on  the 
doing  of  a  particular  act  or  the  happening  of  a  particular 
event,  the  term  created  by  the  instrument  shall  be  defeated. 
(Shep.  Touch.  117;  Co.  Litt.  201  a.) 

Conditions  annexed  to  terms  of  years  are  divisible  into 
(1)  conditions,  the  breach  of  which  works  a  cesser  of  the 
term,  and  (2)  conditions  which  give  a  right  of  re-entry. 
(3  Preston  Abst.  397.)  The  older  authorities  considered 
that  the  former  put  an  end  to  the  estate  as  soon  as  the  con- 
dition was  broken,  while  the  latter  left  the  estate  to  con- 
tinue until  the  landlord,  by  re-entry  or  other  act,  elected 
to  determine  it.  {lb. ;  Co.  Litt.  201  a.)  But  the  dis- 
tinction no  longer  exists.  Whatever  the  form  of  the 
condition,  its  breach  does  not,  ipsofactOy  avoid  the  lease,  bat 
makes  it  voidable  only.     {Infra,  p.  363.) 
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It  is  important,  in  construing  an  instrument  not  Oon-  Conditions 
taming  a  formal   proviso    for    re-entry,  to  distinguish  ^j^^]^^? 
between  words  which  create  a  condition  and  words  which         g^iiM^e<i« 
only  create  a  covenant  and  do  not  become  a  condition  with- 
out the  addition  of  a  proviso  for  re-entry.    {Doe  v.  Phillips, 
2  Bing.  15.)     In  the  absence  of  a  condition  for  cesser  or 

f)roviso  for  re-entry,  the  landlord  cannot  determine  the 
ease  for  non-payment  of  rent,  however  much  in  arrear,  or 
for  breach  of  covenant,  however  vital.  For  the  former  he 
may  distrain  or  sue,  for  the  latter  he  may  recover  damages 
or  obtain  an  injunction. 

The  words  ordinarily  used  to  make  a  condition  are  Aptwopdg 
"  upon  condition,"  "  so  that,"  or  "  provided  that."  (Oo.  ^^^^.^ 
litt.  203  a ;  Cruise,  Dig.,  tit.  32,  c.  25;  Simpson  v.  Titter  ell, 
Cro.  Eliz.  242.)  Proviso  implies  a  condition,  unless  sub- 
sequent words  change  it  into  a  covenant ;  but  it  is  a  rule 
in  provisoes  that  where  the  proviso  is  that  the  lessee  shall 
perform  or  not  perform  a  thing,  and  no  penalty  is  affixed, 
it  is  a  condition,  but  if  a  penalty  be  affixed  it  is  a  covenant. 
{lb,)  Other  words,  such  as  "  and  if "  or  "  but  if,"  are 
conditional,  but  do  not  make  a  complete  condition,  unless 
words  of  cesser  or  of  right  to  re-enter  are  added.  (Shep. 
Touch.  122.)  No  precise  form  of  words  is  necessary,  but 
only  an  apparent  intention  to  make  the  non-fulfilment  of 
the  stipulation  defeat  the  estate  {Doe  v.  Watt,  8  B.  & 
0.  308,  315),  although  the  words  be  not  used  as  the 
words  of  the  lessor,  but  as  those  of  the  lessee  or  inde- 
finitely. ( WJiichcot  V.  Fox,  Cro.  Jac.  398 ;  Cruise,  Dig., 
tit.  32,  c.  25,  s.  9.)  On  the  other  hand,  formal  words  of 
condition  may,  in  accordance  with  the  apparent  intention 
of  the  parties,  be  construed  as  creating  or  qualifying  a 
covenant.  (Shep.  Touch.  122 ;  Co.  Litt.  203  b ;  Brookes 
V.  Drysdak,  3  C.  P.  D.  52 ;  37  L.  T.  467.)  In  an  agree- 
ment  of  demise  it  was  '* stipulated  and  conditioned"  that 
the  tenant  should  not  assign,  and  this  was  held  to  create  a 
condition  {Doe  v.  Watt,  supra) ;  but  where  a  tenant  merely 
"  agreed  "  that  he  would  not  underlet,  it  was  held  not  to 
create  a  condition.  (Shaw  v.  Coffin,  14  C.  B.,  N.  S.  372 ; 
Crawley  v.  Price,  L.  E.,  10  Q.  B.  302 ;  23  W.  E.  874.) 

A  proviso  that  the  tenant  shall  pay  a  specified  rent 

creates  both  a  covenant  and  a  condition  {Harnngton  v. 

Wise,  Cro.  Eliz.  486) ;  and  an  agreement  to  let  at  and 

nnder  a  specified  rent,  with  a  proviso  for  re-entry  on 

breach  of  ^^any  of  the  agreements  herein  contained," 
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includes  a  breach  of  the  implied  agreement  to  pay  rent. 
{Doe  V.  Kneller^  4  C.  &  P.  3.)  Strict  proof  of  breach  of  a 
condition  working  a  forfeiture  is  always  required.  {Doe 
V.  Bobsofiy  2  C.  &  P.  245 ;  Jaokson  v.  Northampton  Street 
Tramtcaya  Co,y  65  L.  T.  91.)  For  if  the  landlord  make 
the  condition,  such  as  to  render  proof  of  a  breach  very 
difficult,  the  Court  will  not  assist  him.  {Doe  v.  Whitehead^ 
8  A.  &  E.  571.) 

Leases  usually  contain  a  proviso  for  re-entry  on  breach 
of  any  of  the  covenants  contained  in  the  lease.  Provisoes 
of  this  description,  it  is  said,  are  to  be  construed  like  other 
contracts,  according  to  the  apparent  intention  of  the  parties 

iGoodtitle  v.  SavUky  16  East,  95;  Wooler  v.  Knotty  45 
J.  J.,  Ex.  313,  884;  1  Ex.  D.  124,  265),  and  not  with 
the  strictness  of  conditions  at  common  law.  {Doe  v.  Elsam^ 
Mo.  &  M.  189.)  On  this  point,  however,  there  has  been 
considerable,  conflict  in  the  views  of  the  judges.  (See 
judgments  in  Doe  v.  Ingkbj/,  15  M.  &  W.  459 ;  Doe  v. 
Stevens,  3  B.  &  Aid.  303  ;  Wooler  v.  Kitott,  supra,)  The 
somewhat  conflicting  decisions  (apart  from  the  dicta)  upon 
the  point  would  seem  reconcileable  by  the  following  pro- 
positions. (1)  The  proviso  must  be  construed  strictly  and 
according  to  lie  letter  to  ascertain  whether  or  not  it  was 
meant  to  include,  and  did  incorporate,  the  covenant  on 
breach  whereof  the  right  to  re-enter  is  claimed.  If  it  did, 
then  (2)  the  question  whether  or  not  the  covenant  itself 
has  been  broken,  is  to  be  ascertained  by  reference  to  the 
rules  which  prevail  in  construing  ordinary  contracts  between 
parties,  and  for  that  purpose  the  object  and  intent,  as  well 
as  the  actual  words  of  the  covenant,  must  be  looked  at. 
{Croft  V.  Lumley,  27  L.  J.,  Q.  B.  325,  j9cr  Channell,  B.) 

A  proviso  which  seems  to  contemplate  failure  in  the 
performance  of  affirmative  covenants  only,  will  not  apply 
to  breaches  of  negative  covenants.  {West  v.  Dobb^  L.  R., 
5  a  B.  460  ;  39  L..  J.,  Q.  B.  190.)  So  that  a  power  to 
re-enter  in  the  event  of  the  lessee  "  failing  or  neglecting  to 
perform  any  of  the  covenants  on  his  part  to  be  performed,** 
will  not  sanction  a  re-entry  for  breach  of  a  covenant  not  to 
assign  without  consent.  {Hyde  v.  Warden^  3  Ex.  D.  72 ; 
47  L.  J.,  Ex.  121.)  An  omission  to  do  something  is  not 
within  the  words  "  do  or  cause  to  be  done  "  {Doe  v.  Stevens^ 
3  B.  &  Ad.  303),  and  it  has  been  held  that  breaches  of  a 
negative  covenant  are  not  covered  by  the  words  ^'nuike 
default  in  performance  "  {Doe  v.  Marchetti,  1  B.  &  Ad.  716; 
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Bee  Uvam  v.  Dam,  48  L.  J.,  Ch.  223 ;  10  Ch,  D.  747),  for 
a  negative  cannot  be  performed.  (Co.  litt.  303  b.)  But  a 
proviso  for  re-entry  upon  "  breach  of  any  of  the  covenants  " 
would  include  negative  covenants  ( Wcidham  v.  Postmaster^ 
General,  L.  E.,  6  Q.  B.  644 ;  40  L.  J.,  Q.  B.  310),  and  in 
a  leading  case,  in  reply  to  a  question  put  by  the  House  of 
Lords,  nine  judges  were  unanimously  of  opinion  that  a 
proviso  for  re-entry,  "  if  the  lessee  shcdl  make  default  of  or 
in  performance  of  all  or  any  of  the  covenants,  &c.,  which 
on  his  part  are  or  ought  to  be  observed,  performed  or  kept," 
would  apply  to  and  embrace  covenants  not  to  do  something, 
as  well  as  covenants  to  do  something  {Croft  v.  Lumleyy  6 
H.  L.  Ca.  672;  27  L.  J.,  Q.  B.  321) ;  and  failure  "to 
perform  and  keep  "  includes  the  non-observance  of  a  nega- 
tive covenant  [Timrm  v.  Baker,  49  L.  T.  106) ;  so  does 
failure  "  to  perform  and  observe."  {Barrow  v.  Isaacs,  [1891] 
1  a  B.  417 ;  60  L.  J.,  Q.  B.  179.) 

We  have  already  considered  tiie  usual  covenants  in  Oonstrnction 
leases,  and  what  are  breaches  thereof.  {Ante,  Chap.  V.)  ^*  proviaoee. 
If  the  proviso  for  re-entry  be  insensible,  the  courts  will 
not  put  a  construction  upon  it  to  make  it  operative  {Boe  v. 
Careic,  2  Q.  B.  217 ;  11  L.  J.,  Q.  B.  5) ;  neither  will  the 
courts  reject  clear  and  positive  words,  unless  upon  clear 
evidence  that  they  are  contrary  to  the  intention  of  the 
parties  {Boe  v.  Godicin,  4  M.  &  S.  270) ;  so  that  upon  the 
construction  of  a  proviso  for  re-entry  on  breach  of  the 
covenants  "hereinafter"  contained,  it  was  held  to  be 
restricted  to  subsequent  covenants,  although  there  were 
none  to  which  it  could  apply,  since  such  covenants  might 
have  been  omitted  through  mistake,  or  struck  out  of  the 
draft.  {lb.)  And  where  an  agreement  for  an  underlease 
stipulated  that  it  should  contain  the  covenants  mentioned 
in  the  head-lease,  and  that  the  premises  should  not  be 
underlet,  a  breach  of  the  clause  against  imderletting  was 
held  not  to  create  a  forfeiture  under  the  proviso  for  re- 
entry in  the  head-lease,  which  contained  no  clause  against 
under-letting.  {Crawley  v.  Price,  L.  E.,  10  Q.  B.  302 ; 
33  L.  T.  203.)  But  a  proviso  for  re-entry  on  breach  of 
"  any  of  the  covenants,"  is  not  restricted  by  an  imperfect 
enumeration  of  them.     {Boe  v.  Jepson,  3  B.  &  Ad.  402.) 

A  proviso  in  the  lease  of  a  public-house  for  re-entry  on 
breach,  amongst  other  covenants,  of  one  not  to  do  any  act 
that  "  could  or  might  affect,  lessen,  or  make  void  either  or 
any  of  the  licences,"  was  held  not  to  give  a  right  of  re- 
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entry  after  two  unindorsed  convictions  under  the  Licensing 
Acts  against  the  lessee.  ( Wooler  v.  Knotty  1  Ex.  D.  124, 
265  ;  45  L.  J.,  Ex.  313,  884.)  On  the  other  hand,  a  cove- 
nant in  a  lease  of  a  public-house  not  to  do  any  act  whereby 
the  licence  "  may  be  forfeited,  or  the  renewal  thereof  with- 
held,'* was  held  to  be  broken  by  two  convictions  which  were 
indorsed  on  the  licence.  {Rarman  v.  Reea^  65  L.  T.  255 ; 
60  L.  J.,  Q.  B.  628.) 
Proviflo  for  The  proviso  is  usually  extended  beyond  breaches  of  cove- 

re-entay  for  nant,  SO  as  to  include  other  acts  and  omissions  of  the  tenant, 
than  breaches  such  as  bankruptcy  {Roe  V.  GallierSy  2  T.  E.  133),  insolvency 
of  covenant,  [Doe  V.  Rees^  4  Bing.  N.  C.  384),  or  composition  with  credi- 
as  l»nk-  ^  ^Qpg  ^jj  assignment  of  all  a  debtor's  property  to  a  trustee, 
Bi^ament,"&c.  Tipon  trust,  to  divide  as  far  as  it  will  go,  for  the  benefit 
of  his  creditors,  is  not  a  composition.  {Reg.  v.  Coobariy  56 
L.  J.,  M.  0.  33.)  A  proviso  for  re-entry,  if  the  lessee  be 
"  duly  found  and  declared  a  bankrupt,"  does  not  apply  to 
an  invalid  adjudication  of  bankruptcy  {Doe  v.  Inglebj/j  15 
M.  &  W.  465),  and  one  for  re-entry  if  "  the  lessee,  his 
executors,  administrators,  or  assigns"  should  become  bank- 
rupt, was  held  to  refer  only  to  the  bankruptcy  of  the  person 
for  the  time  being  possessed  of  the  term,  and  not  to  include 
the  bankruptcy  of  the  original  lessee  after  he  had  assigned 
the  term  {i^mith  v.  Gronow,  [  1891]  2  Q.  B.  394 ;  65  £.  T. 
117) ;  but  the  bankruptcy  of  a  surviving  executor  of  a 
tenant  is  within  a  proviso  "  if  the  lessee,  his  executors, 
administrators,  or  assigns  shall  become  bankrupt,"  &o. 
{Doe  V.  Davidy  1  Cr.,  M.  &  B.  405.)  A  proviso  for  re- 
entry if  the  tenant  should  "  file  a  petition  in  liquidation  " 
has  been  held  to  include  the  presentation  by  the  tenant  of 
a  bankruptcy  petition  under  the  Bankruptcy  Act,  1883. 
{Ex  parte  Gould,  Re  Walker,  13  Q.  B.  D.  454 ;  51  L.  T. 
368.)  Seizure  by  the  sheriff  under  an  extent  at  the  suit 
of  the  Crown  was  held  to  be  within  a  proviso  for  re-entry 
in  case  the  term  thereby  granted  should  be  "  extended  or 
taken  in  execution."  {Rex  v.  Topping,  M*Clel.  &  T.  544.) 
If  the  re-entry  is  to  accrue,  "  in  case  no  sufficient  distress 
can  be  found  on  the  premises,"  every  part  of  the  premises 
must  be  searched  (JB^'^**  v.  King,  Forrest,  19 ;  2  B.  &  B. 
514 ;  Price  v.  Woricood,  28  L.  J.,  Ex.  329 ;  4  H.  &  N. 
512  ;  Wheelei^  v.  Stevenson,  6  H.  &  N.  155  ;  30  L.  J.,  Ex. 
46) ;  and  unripe  growing  crops  may  amount  to  a  sufficient 
distress.  {Ex  parte  Amison,  L.  R.,  3  Ex.  56  ;  37  L.  J., 
Ex.  57.) 
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An  act  or  default,  whether  in  terms  defeating  the  estate  Forfeiture 
or  giving  a  right  of  re-entry,  does  not  absolutely  determine  ""^J^^®**®  x 
the  lease,  but  makes  it  voidable  at  the  election  of  the  land-  y^^d.  ' 
lord  alone,  and  not  of  the  tenant,  who  may  not  take 
advantage  of  his  own  wrong.  {Eede  v.  FafT,  6  M.  &  S. 
121.)  And  this  is  so,  though  the  proviso  run  that  the 
term  shall  "  cease "  or  "  cease  and  determine "  {Meid  v. 
Farsom,  2  Chit.  247 ;  Armby  v.  Woodicard,  6  B.  &  C.  519; 
Davenport  v.  Fegina,  47  L.  J.,  P.  C.  8 ;  3  App.  Cas.  115), 
or  that  the  "  lease  shall  be  void  to  all  intents  and  pur- 
poses "  {Doe  V.  jBanch'8,  4  B.  &  Aid.  401 ;  James  v.  Young, 
63  L.  J.,  Ch.  793,  800;  27  Ch.  D.  652;  Osborne  v. 
Morgan,  67  L.  J.,  P.  G.  52) ;  or  shall  be  "null  and  void." 
(Doe  V.  Birch,  1  M.  &  W.  402 ;  Lalan  v.  Cope,  2  Euss. 
170 ;  Boicser  v.  Colby,  1  Hare,  109 ;  Hughes  v.  Falmci*,  34 
L.  J.,  C.  P.  279;  19  C.  B.,  N.  S.  393.)  And  the  land- 
lord must  by  some  unequivocal  act  evince  his  intention  to 
avoid  it  {Roberts  v.  Davcy,  4  B.  &  Ad.  664) ;  such  as  com- 
mencing proceedings  in  ejectment  {Jones  v.  Carter,  16  M. 
&  W.  718),  creatiug  a  new  tenancy  with  a  third  person  in 
possession  {Baylis  v.  Le  Gros,  4  C.  B.,  N.  S.  537),  or  the 
Eke.  But  once  having  elected,  the  landlord  cannot  draw 
back. 

Ee-entry  upon  a  forfeiture  of  the  lease  does  not  extin-  Effect  of 
guish  the  liability  of  the  tenant  in  respect  of  breaches  of  Jf*^°^  °^ 
covenant  that  had  accrued   at  the   time   of    forfeiture,  liability. 
{Hartshorne  v.  Watson,  4  Bing.  N.  C.  178.) 

By  forfeiture  of  the  original  lease  all  underleases  and  Effect  upon 
other  derivative  interests  will  be  defeated  as  much  as  by  underleases. 
eflBuxion  of  time,  although  no  voluntary  act  of  the  lessee 
would  have  that  effect.     (Coote,  L.  &  T.  375.) 

Forfeiture  is  not  favoured  in  law  {Goodright  v.  Davids,  Waiver  rf 
Cowp.  803),  and  if  after  breach  of  a  covenant  or  condition  MM^^'^^- 
working  a  forfeiture  the  landlord,  with  notice  thereof,  do 
any  act  which  admits  the  continuance  of  the  tenancy  at  a 
later  period,  he  waives  his  right  to  take  advantage  of  a 
forfeiture  prior  to  the  date  down  to  which  he  recognizes  the 
tenancy  as  continuing.  {Ward  v.  Day,  33  L.  J.,  Q.  B.  3, 
254 ;  Fellatt  v.  Boosey,  31  L.  J.,  C.  P.  281 ;  and  see 
Dumpor^s  case,  1  Smith,  L.  C.  43,  9th  ed.) 

A  lessor  by  simply  witnessing  the  breach  of  covenant,  (i)  Lying  by 
but  doing  no  act  amoimting  to  a  recognition  of  a  continued  °°^  *  waiver, 
tenancy,  does  not  waive  a  forfeiture  {Doe  v.  Allen,  3  Taxmt, 
78 ;  Ward  v.  Ward,  33  L.  J.,  Q.  B.  254,  pei^  WilUams,  J. ; 
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Bracebridge  v.  Buckky^  2  Prioe,  200) ;  even  though  the 
tenant,  with  the  lessor's  knowledge,  expend  money  on  the 
premises  while  the  breach  is  going  on.  (Perry  v.  Davis^  3 
C.  B.,  N.  S.  769 ;  Doe  v.  Brindley,  12  Moore,  37.) 

(2)  Aocept-  Acceptance  of  rent  accruing  due  after  a  forfeiture,  and 
anoe  of  rent,    ^^h  notice  of  the  forfeiture,  operates  as  an  affirmance  of 

the  lease  and  a  waiver  of  the  forfeiture.  {Pemianfs  Case^ 
3  Co.  Eep.  64 ;  Arnsby  v.  Woodward,  6  B.  &  C.  519.)  This 
has  been  held  in  the  case  of  a  covenant  against  under- 
letting {Goodright  v.  Davids^  Cowp.  803  ;  Walrond  v. 
Hmckins,  L.  E.,  10  C.  P.  342;  44  L.  J.,  0.  P.  116); 
assigning  (see  Dowell  v.  Dew,  1  T.  &  C,  Ch.  0.  345 ;  12 
L.  J.,  Ch.  158) ;  becoming  insolvent  or  bankrupt  {Doe  v. 
ReeSy  4  Bing.  N.  C.  384) ;  becoming  imable  to  go  on  with 
the  management  of  the  premises  {Doe  v.  Pritchard,  5  B.  & 
Ad.  765) ;  failing  to  occupy  the  premises  {Davenport  v, 
Regina,  3  App.  Cas.  115 ;  47  L.  J.,  P.  C.  9) ;  or  carry  on 
a  business  {Griffin  v.  Tomkins,  42  L.  T.  359)  ;  and  in  all 
other  cases  in  which  the  act  done  is  a  breach  once  and 
for  all. 

If  money  tendered  as  rent  is  accepted,  but  under  protest 
that  the  lessor  accepts  it,  not  as  rent  under  the  lease,  but 
as  compensation  for  the  premises,  or  "  without  prejudice  " 
to  his  right  to  insist  upon  the  forfeiture,  the  protest  is  in- 
operative, and  the  acceptance  has  the  ordinary  efiect. 
{Croft  V.  Lumley,  27  L.  J.,  Q.  B.  321 ;  6  H.  L.  Ca.  672, 
per  Williams,  J. ;  Davenport  v.  Regiiia,  supra ;  Lancashire 
Waggon  Co.  v.  Nuttall,  40  L.  T.  291 ;  Griffin  v.  TonMns, 
42  L.  T.  359 ;  Strong  v.  Stringer,  61  L.  T.  470.) 

Provided  the  rent  is  paid  in  satisfaction  of  that  reserved 
by  the  lease,  it  is  immaterial  whether  it  is  paid  by  the 
lessee  himself  {Doe  v.  Rees,  4  Bing.  N.  C.  384)  or  by  the 
person  in  possession  of  the  premises  with  his  consent. 
{Doe  V.  Pritchard,  5  B.  &  Ad.  765 ;  Pellatt  v.  Boosey^  31 
L.  J.,  C.  P.  281.) 

No  waiver,  however,  results  from  acceptance  of  rent  due 
at  the  time  of  the  forfeiture.  {Price  v.  Worwood,  4  H.  & 
N.  512 ;  28  L.  J.,  Ex.  329.) 

(3)  Suing  for  Suing  for  rent  becoming  due  after  the  forfeiture  has  the 
or  demanding  game  operation  by  way  of  waiver  as  acceptance  of  rent. 
'*^*-  {Dendy  v.  Nicholi,  4  C.  B.,  N.  8.  376 ;  27  L.  J,,  C.  P. 

220.)  And  an  unqualified  demand  for  such  rent  would 
seem  to  have  the  same  effect.  {Doe  v.  Birchy  1  M.  &  W. 
408.) 
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A  distress  for  rent  operates  as  a  waiver  not  only  up  to  (4)  DistresB 
the  day  on  which  the  rent  distrained  for  was  due  {CoteS"  *o"eJi*» 
i€Ofih  V.  Spokes,  30  L.  J.,  C.  P.  220 ;  10  0.  B.,  N.  S.  103), 
but  up  to  the  day  of  the  distress.    {Kirkland  v.  Briancourt^ 

6  Times  L.  B.  441.)  It  stands  in  this  respect  upon  a  diffe- 
rent footing  to  waiver  by  acceptance  of  rent,  the  reason  being 
the  common  law  rule  that  there  cannot  be  a  distress  after 
the  termination  of  the  tenancy,  and  therefore  the  act  of  dis- 
training acknowledges  a  then  existing  tenancy.  {Pennants 
Case,  3  Co.  Eep.  64;  Ward  v.  Day,  4  B.  &  S.  336 ;  33  L.  J., 
Q.  B.  11,  per  Crompton,  J.)  Aiid  although  the  statute 
8  Anne,  c.  14,  ss.  6,  7,  gives  the  landlord  the  right  to  dis- 
train within  six  months  after  the  determination  of  the 
tenancy,  it  applies  only  to  a  determination  by  effluxion  of 
time  or  notice  to  quit,  and  not  by  forfeiture.  {Ante,  p.  295 ; 
Doe  V.  Williams,  7  C.  &  P.  322 ;  Grimwood  v.  Moss,  L.  E., 

7  C.  P.  360 ;  41  L.  J.,  C.  P.  239,  per  Willes,  J.)  But 
where  the  right  of  re-entry  exists  only  in  case  no  sufficient 
distress  be  found  upon  the  premises,  taking  an  insuffi- 
cient distress  for  rent  is  not  a  waiver,  since  it  is  a  necessary 
act  to  prove,  the  landlord's  title  to  re-enter.  {Brewer  v. 
Eaton,  3  Doug.  230;  Shepherds.  Berger,  [1891]  1  Q.  B. 
697 ;  60  L.  J.,  Q.  B.  395 ;  64  L.  T.  435.)  Neither  is  a 
distress  a  waiver  of  a  forfeiture  accruing  subsequently  to 
the  distress,  but  during  the  time  the  bailiff  continues  in 
possession  thereof.     {Doe  v.  Johnson,  1  Stark.  411.) 

Other  acts  besides  those  above  noticed  have  been  held  to  other  acts  of 
waive  a  forfeiture,  e,  g.,  referring  to  the  lessee  as  ** tenant"  waiver, 
in  a  receipt  for  bygone  rent  {Greenes  case,  Cro.  Eliz.  3 ; 
Doe  V.  Birch,  1  M.  &  W.  402,  406) ;  giving  a  notice  to 
quit  {Doe  v.  Millei\  2  C.  &  P.  348) ;  bringing  an  action 
for  the  breaches  of  covenant  relied  on  as  creating  a 
forfeiture,  and  in  the  pleadings  stating  that  the  breaches 
occurred  "  during  the  existence  of  the  term  "  {Pellatt  v. 
Boosey,  31  L.  J.,  C.  P.  281) ;  and  even  claiming,  in  an 
action  of  ejectment,  alternative  relief  based  upon  the  re- 
cognition of  a  subsisting  tenancy.  {Evans  v.  Dams,  10 
Ch.  D.  747 ;  48  L.  J.,  Ch.  223.) 

There  is  no  waiver  unless  the  landlord  have  knowledge  Knowledg^e 
or  notice  of  the  breach.     {Pennant's  case,  3  Co.  Eep.  64  ;  ®^  l>rea^ 
Roe  V.  Harrison,  2  T.  E.  425.)    The  knowledge  of  the  ^-^er. 
agent  who  receives  the  rent  is  not  sufficient,  unless  he  has 
authority  to  create  a  new  tenancy.     {Doe  v.  Birch,  1  M.  & 
W.  402.)    Thus,  where  a  lessor  was  too  ill  to  attend  to 
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business,  the  receipt  of  rent  by  his  son,  who  ooUeoted  the 
rents,  and  who  alone  had  notice  of  the  forfeiture,  was  held 
no  waiver.     (lb.) 

There  can  be  no  waiver  after  an  unequivocal  act  of  the 
landlord  showing  his  election  to  determine  the  tenancy. 
Thus,  the  service  of  a  writ  in  an  action  of  ejectment  for 
forfeiture  is  an  election  on  the  part  of  the  landlord  to 
determine  the  tenancy,  and  nothing  done  afterwards  will 
amount  to  a  waiver  of  the  forfeiture,  or  set  up  the  lease 
again.  (Jones  v.  Cartel'^  15  M.  &  W.  718 ;  Grimxcood  v. 
Mo88,  L.  E.,  7  C.  P.  360;  41  L.  J.,  C.  P.  239;  Toleman  v. 
Portbury,  L.  E.,  6  Q.  B.  245 ;  7  Q.  B.  344 ;  40  L.  J., 
Q.  B.  125 ;  41  L.  J.,  Q.  B.  98 ;  but  see  Evans  v.  Davis,  10 
Ch.  D.  747 ;  48  L.  J.,  Ch.  223,  ante,  p.  365.)  Where, 
however,  after  an  action  of  ejectment  has  been  commenced 
for  breaches  of  covenant,  the  landlord  receives  rent  accrued 
after  the  forfeiture,  this  may  be  treated  as  evidence  of  a 
new  tenancy  on  the  terms  of  the  old  lease.  {Evans  v. 
Wyatty  43  L.  T.  176.)  But  a  distress  made  after  a  land- 
lord has  commenced  an  action  of  ejectment  would  appear 
to  be  a  simple  act  of  trespass.  {Onmtoood  v.  Moss,  supra, 
per  WiUes,  J.) 

Waiver  of  a  right  of  re-entry  resultina;  from  any  of  the 
before-mentioned  acts  only  applies  to  breaches  actually 
incurred,  and  does  not  preclude  re-entry  for  subsequent 
breaches  {Doe  v.  Bliss,  4  Taunt.  735) ;  or  for  continuing 
acts  of  forfeiture,  as  in  the  case  of  the  non-observance  of  a 
covenant  to  work  mines,  or  keep  in  repair  {Doe  v.  Dumford, 
2  Cr.  &  J.  667 ;  Doe  v.  Jones,  5  Ex.  498 ;  19  L.  J.,  Ex. 
405 ;  Cotcard  v.  Ch^egory,  L.  E.,  2  C.  P.  153 ;  36  L.  J.,  0. 
P.  1),  to  keep  insured  {Doe  v.  Peck,  1  B.  &  Ad,  428 ;  Doe 
V.  Gladwin,  6  Q.  B.  953 ;  14  L.  J.,  Q.  B.  189 ;  Price  v. 
Woi^ood,  4  H.  &  N.  512 ;  28  L.  J.,  Ex.  329),  to  cultivate 
land  in  a  particular  manner  {Coatsworth  v.  Johnson,  54 
L.  T.  520),  or  not  to  use  the  premises  for  a  particular 
purpose.  {Doe  v.  Woodbridge,  9  B.  &  C.  376 ;  but  see 
ante,  p.  235.)  But  where  the  breach,  though  continuing, 
creates  or  is  accompanied  with  the  creation  of  a  tenancy  in 
a  third  person,  the  waiver  operates  throughout  the  continu- 
ance of  that  tenancy.  {Oriffin  v.  Tomkins,  42  L.  T.  359.) 
Thus,  waiver  of  a  breach  of  covenant  against  underletting 
continues  during  the  tenancy  of  the  person  to  whom  the 
premises  are  underlet  {Walrond  v.  Hawkins,  44  L.  J., 
C.  P.  116;  L.  E.,  10  0.  P.  342),  and  in  the  case  of  a  cove- 
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nant  agarnst  oarrying  on  business  on  the  premises,  receipt 
of  rent  after  knowledge  that  a  third  person  was  in  posses- 
sion carrying  on  business,  was  held  to  be  a  waiver  during 
the  tenancy  which  the  landlord  must  be  presumed  to  have 
known  existed.     {Griffin  v.  TomkinSy  supra,) 

We  have  seen  (ante,  p.  194)  that  in  the  case  of  covenants 
to  repair  generally  and  to  repair  after  a  specified  notice, 
giving  the  notice  required  by  the  second  covenant  will 
waive  the  right  to  re-enter  for  forfeiture  under  the  general 
covenant.  But  acceptance  of  rent  which  becomes  due 
while  a  notice  is  running,  is  no  waiver  of  a  subsequent  for- 
feiture caused  by  non-compliance  with  such  notice  {Doe 
V.  Bnndleyy  4  B.  &  Ad.  84) ;  and  the  nde  is  the  same 
whether  the  notice  given  is  that  required  by  the  covenant, 
or  to  satisfy  the  requirements  of  the  14th  section  of  the 
Conveyancing  Act,  1881.  {Cronin  v.  Rogers,  Cab.  &  E. 
348,  per  Denman,  J.)  Even  acceptance  of  rent  due  after 
the  expiration  of  the  notice  will  not  defeat  the  landlord's 
right  to  recover  possession  if  the  premises  continue  subse- 
quently unrepaired.     {Fryett  v.  Jeffreys,  1  Esp.  393.) 

An  implied  waiver  of  the  kind  we  have  considered  waived  Express 
only  the  particular  breach,  it  did  not  waive  the  condition  ^"▼e*^- 
itself,  which,  at  common  law,  would  be  destroyed  by  waiver. 
{Doe  V.  Pritchard,  5  B.  &  Ad.  771,  per  Taunton,  J.)     But 
an  express  waiver  destroyed  the  condition  itself.    {Dumpor*8 
case,  4  Co.  Eep.  119.)    To  obviate  the  inconvenience  arising 
from  this  rule,  it  was  enacted  by  23  &  24  Vict.  c.  38,  s.  6, 
that  where  any  actual  waiver  of  the  benefit  of  any  covenant  Restricted  to 
or  condition  in  any  lease  on  the  part  of  any  lessor,  or  his  ^^®  breaches 
heirs,  executors,  administrators,  or  assigns,  shall  be  proved  gp^ifi^^y 
to  have  taken  place,  after  the  passing  of  that  Act,  in  any  relates. 
one  particular  instance,  such  actual  waiver  shall  not  be 
assumed  or  deemed  to  extend  to  any  instance,  or  any 
breach  of  covenant  or  condition  other  than  that  to  which 
such  waiver  shall  specifically  relate,  nor  to  be  a  general 
waiver  of  the  benefit  of  any  such  covenant  or  condition, 
unless  an  intention  to  that  efPect  shall  appear. 

In  like  manner,  a  licence  to  commit  a  breach  of  covenant  Effect  of  a 
or  condition  which  formerly  destroyed  the  right  of  re-entry  licence  to 
has  been  restricted  in  its  effect  by  statute,  so  that  every  bJ^^^  * 
such  licence  shall,  unless  otherwise  expressed,  extend  only 
to  the  permission  actually  given,  or  to  any  specific  breach 
of  any  proviso  or  covenant,  made  or  to  be  made,  or  to  the 
actual  matter  thereby  spedfioally  authorized  to  be  done. 
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but  not  SO  as  to  prevent  any  proceeding  for  any  subsequent 
breach  unless  otherwise  specified  in  such  licence ;  and,  ex- 
cept as  to  the  particular  matter  authorized,  the  right  of 
re-entry  remains.     (22  &  23  Viet.  c.  35,  s.  1.) 

Forfeiture  for  non-payment  of  rent  and  relief  against 
such  forfeiture  stand  upon  a  slightly  different  footing  to 
forfeiture  under  any  other  stipulation  contained  in  the 
lease. 

The  common  law  formalities  required  before  the  land- 
lord could  take  advantage  of  a  clause  for  re-entry  for  non- 
payment of  rent  were  so  numerous  and  troublesome,  that 
it  was  practically  impossible  to  enforce  the  right.  For  in 
such  a  case,  to  create  a  forfeiture  there  must  be  a  demand, 
by  the  landlord  or  his  agent,  of  the  precise  rent  due  and  no 
more,  upon  the  precise  day  when  it  is  due  and  payable,  at 
a  convenient  time  before  sunset,  and  upon  the  land,  at  the 
most  notorious  place  of  it,  or  at  the  place,  if  any,  appointed 
for  payment.  {Duppa  v.  Mayo^  1  Wms.  Saund.  287 ; 
Adam'8\Eject.  120.) 

But  tie  parties  may  consent  to  dispense  with  such  de- 
mand as  the  law  would  otherwise  require;  and  in  modem 
leases  the  proviso  is  usually  framed  for  re-entry,  if  the  rent 
be  unpaid  for  a  certain  number  of  days  after  it  is  due, 
"  althoughiuo  legal  or  formal  demand  be  made."  After 
the  lapse  q%  the  time  specified,  the  landlord  is  entitled  to 
recover  in  ejectment  without  any  demand  of  the  rent,  and 
notwithstano^ng  there  may  be  sufBoient  distress  on  the 
premises  to  A)untervail  the  arrears.  {Doe  v.  Masters^  2  B. 
&  C.  490  ;  Ofodnght  v.  Cator^  2  Doug.  486.)  And  where 
the  proviso  wfi^  for  re-entry  in  case  of  default  "in  payment 
of  the  rent  on  any  part  thereof,  within  twenty-one  days 
after  the  same  shall  become  due  (being  demanded),"  it  was 
considered  that  this  dispensed  with  a  demand  with  common 
law  formsdities  and  substituted  an  ordinary  demand  for 
payment,  which  must,  however,  be  made  after  the  expira- 
tion of  the  twenty-one  days.  {Phillips  v.  Bridge^  L.  E.,  9 
C.  P.  48 ;  43  L.  J.,  C.  P.  13 ;  but  as  to  the  first  part  of 
the  proposition,  see  Doe  v.  Alexander^  2  M.  &  S.  525.) 

Sometimes  the  proviso  adds  the  condition  that  there  shall 
be  no  sufficient  distress  on  the  premises.  Where  the  pro- 
viso was  for  re-entry  "if  and  whenever"  any  quarter's 
rent  or  any  part  thereof  should  be  in  arrear  for  twenty- 
one  days,  and  no  sufficient  distress  could  be  levied  for  the 
same,  whether  legally  demanded  or  not,  and  the  landlord 
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distrained  all  the  goods  on  the  premises  for  three  quarters* 
rent,  and  after  sale  of  the  distress,  which  was  sufficient  to 
satisfy  any  one  quarter,  but  left  more  than  a  quarter's  rent 
unsatisfied,  it  was  held  that  the  landlord  was  entitled  to 
recover  possession.  {Shepherd  v.  Berger^  [1891]  1  Q.  B. 
697 ;  60  L.  J.,  Q.  B.  395 ;  64  L.  T.  435  ;  39  W.  R  330.) 
Had  the  words  "  and  whenever "  been  omitted,  and  the 
clause  run  "  if  any  one  quarter's  rent  shall  be  in  arrear," 
&c.,  the  proviso  might  have  been  construed  as  referring  to 
the  time  the  distress  was  put  in,  so  as  to  create  a  single 
cause  of  forfeiture  on  that  day,  and  as  there  was  sufficient 
distress  to  satisfy  any  one  quarter's  rent  the  case  would 
not  have  come  within  the  proviso.     (76.,  per  cur,) 

Even  where  the  proviso  does  not  in  terms  dispense  with  ^7  statute, 
a  demand,   it  is  now  dispensed  with  by  statute  under  h^!^.^^*r  i^ 
certain  circumstances.     The  (Common  Law  Procedure  Act,  arrear  and 
1852  (15  &  16  Vict.  c.  76),  by  sect.  210  (which  re-enacted  distress 
with  slight  variation  an  earlier  statute  of  Geo.  2),  provide^  "^*^  ^ 
that  in  all  cases  between  landlord  and  tenant  when  one 
haK-year's  rent  is  in  arrear,  and  the  landlord  or  lessor  hath 
right  by  law  to  re-enter  for  the  non-payment  thereof,  such 
landlord  or  lessor  may  without   any  formal  demand  or 
re-entry  serve  a  writ  in  ejectment,  and  in  case  of  judg- 
ment against  the  defendant   for  non-appearance,   if    it 
appear  to  the  Court  by  affidavit,  or  be  proved  upon  the 
trial,  in  case  the  defendant  appears,  that  half-a-year's  rent 
was  due  before  the  writ  was  served,  and  no  sufficient  dis- 
tress to  be  found  on  the  premises  countervailing  the  arrears 
then  due,  and  that  the  lessor  had  power  to  re-enter,  then 
the  lessor  shall  recover  judgment  and  execution  in  the 
same  manner  as  if  the  rent  in  arrear  had  been  legaUy 
demanded  and  a  re-entry  made. 

The  section  applies  only  as  between  landlord  and  tenant.  Who  are 
But  the  assignee  of  a  lessee,  whether  by  way  of  mortgage  "  *«"*^*8.* 
or  otherwise  {Doe  d.  Whitfield  v.   Roe^   3   Taunt.   402; 
Williams  v.  Bosanqmty  1  Brod.  &  B.  238),  and  a  mere 
imderlessee  {Doe  v.  Byrm,  1  C.  B.  623),  are  "tenants." 

A  riffht  bv  law  to  re-enter  means  a  right  of  re-entry  Right  by  law 
reserved  by  the  express  terms  of  the  lease  {Brewer  v.  Eaton^  ^  re-enter. 
3  Doug.  230),  in  respect  of  the  non-payment  of  half-a-year's 
rent.  {Doe  d.  Dixon  v.  Roe^  7  0.  B.  134).  And  it  must  be 
a  right  to  re-enter  and  determine  the  lease,  not  a  mere  right 
to  enter  and  hold  the  premises  until  the  arrears  are  paid. 
{Doe  V.  Bowdiich,  8  Q.  B.  973 ;  15  L.  J.,  Q.  B.  266.) 

R.  B  B 
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No  demand  is  neoessary  if  half-a-year's  rent  is  in  arrear 
and  there  is  no  sufficient  distress,  notwithstanding  the  pro- 
viso is  expressed  to  be  for  re-entry  i£  the  rent  is  m  arrear, 
being  lavrfully  demanded.  {Doe  v.  Aleoeander^  2  M.  &  S. 
625 ;  Doe  v.  Wilson,  5  B.  &  Aid.  364.) 

One  half-year's  rent  at  the  least  must  be  in  arrear  (Hill 
V.  Kempshally  7  0.  B.  976)  at  the  time  of  the  service  of  the 
writ  {Cotemorth  v.  Spokes,  30  L.  J.,  0.  P.  220 ;  10  0.  B., 
N.  S.  103),  and  even  due  before  the  writ  is  sued  out. 
{Doe  d.  Oretton  v.  Roe,  4  C.  B.  676.)  If  there  is  more 
than  half-a-year's  rent  in  arrear,  but  the  landlord  distrain 
and  realize  sufficient  to  reduce  it  to  less  than  half-a-year's 
rent,  he  cannot  recover  possession  under  the  section.  {Cotes^ 
worth  V.  Spokes,  supra,)  If  more  than  one  half-year  s  rent 
is  in  arrear,  the  case  is  within  the  section  {Doey,  Alexander, 
2  M.  &  S.  626),  unless  there  is  sufficient  available  distress 
to  be  foimd  on  the  demised  premises  '^  countervailing  the 
arrears  due"  {Doe  v.  Wandlass,  7  T.  E.  117),  i.e.  all  the 
arrears,  and  not  merely  half-a-year's  rent,  where  more  is  due. 
{Cross  V.  Jordan,  8  Ex.  149,  overruling  Doe  d.  Potcelly. 
Roe,  9  Dowl.  648 ;  Cole,  Ejec.  416.) 

The  insufficiency  of  the  distress  must  be  clearly  estab- 
lished {Doe  V.  Wandlass,  supra),  taking  into  account  every- 
thing which  is  distrainable,  notwithstanding,  as  in  the  case 
of  growing  crops,  it  may  not  be  immediately  saleable.  {Ex 
parte  Aniison,  L.  E.,  3  Ex.  68 ;  37  L.  J.,  Ex.  57.)  Every  part 
of  the  premises  must  be  searched  {Rees  v.  King,  Forrest,  19, 
cited  in  Smith  v.  Jersey,  2  Brod.  &  B.  614;  and  see  Priice  v. 
Worwood,  4  H.  &  N.  612),  after  the  last  day  for  saving 
the  forfeiture,  and  before  the  writ  is  issued,  or  at  all  events 
served.  {Doe  d.  Dixon  v.  Roe,  7  0.  B.  134.)  If  a  broker 
going  to  distrain  and  using  reasonable  diligence  would  not 
find  sufficient  {Doe  v.  Franks,  2  C.  &  K.  678),  or  if  the 
tenant  by  locking  up  the  premises  prevents  the  goods  from 
being  found  {Doe  v.  Dyson,  M.  &  M.  77;  Doe  d.  Car  v. 
Roe,  6  D.  &  L.  272 ;  Roniilly  v.  Fycro/t,  4  W.  E.  26), 
there  is  an  insufficiency.  And  where  four  houses  were 
demised  at  one  rent,  and  two  were  deserted  by  the  lessee, 
and  the  lessor  to  prevent  their  being  a  nuisance  put  in  a 
caretaker  and  afterwards  distrained  the  goods  of  the 
persons  in  possession  of  the  other  two  houses,  which  being 
insufficient  he  brought  ejectment ;  it  was  held  that  there 
was  evidence  of  an  insufficient  distress  without  any  search 
of  the  two  houses  that  had  been  deserted.  ( Wheeler  v. 
Stevenson,  6  H.  &  N.  165  ;  80  L.  J.,  Ex.  46.) 
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In  an  action  of  ejectment  for  forfeiture  for  non-payment  Belief  against 
of  rent,  the  common  law  Courts  would  set  aside  the  for-  forfeiture  for 
f eiture  and  stay  proceedings,  upon  payment  of  the  debt  of  r^^°^^" 
and  costs  at  any  time  before  execution  executed  (see  Roe 
V.  Davis  J  7  East,  363),  and  a  tenant  might  at  any  time 
apply  to  and  obtain  relief  from  a  Court  of  equity.    {Bowser 
V.  Colhy^  1  Hare,  125.)     To  compel  the  tenant  to  seek  his 
relief  within  six  months  after  execution  executed,  the 
statute  of  Geo.  II.  was  passed  {Doe  v.  LeiciSy  2  Burr.  619), 
which  is  re-enacted  in  the  sections  of  the  Common  Law 
Procedure  Act,  1852,  next  referred  to. 

Sect.  210  of  the  Common  Law  Procedure  Act,  1852  (15  to  t©  appKed 
&  16  Vict.  c.  76),  enacts  that  in  case  the  tenant  shaU  ^o^tjrfte^ 
permit  or  suffer  judgment  to  be  had  and  recovered  and  execution, 
execution  to  be  executed  thereon  without  paying  rents  and 
arrears  and  full  costs,  and  without  proceeding  for  relief  in 
equity  (see  below,  23  &  24  Vict.  c.  126,  s.  1)  within  six 
calendar  months  after  such  execution  executed,  then  the 
lessee  shall  be  barred  from  all  relief  or  remedy  in  law  or 
equity,  other  than  by  bringing  error  for  reversal  of  such 
judgment,  and  the  landlord  shall  thenceforth  hold  the 
premises  discharged  from  the  lease. 

The  application  formerly  required  to  be  made  was  to  a  and  only 
Court  of  equity  for  an  injunction  (see  Hare  v.  Elms,  41  firrapted  on 
W.  E.  297 ;  58  L.  T.  223) ;  and  sect.  211  of  the  Common  ^?^<Stfl. 
Law  Procedure  Act,  1852,  enacted  that  no  injunction 
should  be  granted  or  continued,  unless,  within  forty  days 
after  the  landlord's  defence  was  filed,  the  tenant  paid  into 
Court  the  full  arrears  of  rent  and  costs. 

Now,  under  the  Common  Law  Procedure  Act,  1863  (23  Application 
&  24  Vict.  c.  126),  s.  1,  the  application  may  be  made  by  ^^^^^^ 
summons  to  a  judge  in  chambers,  who  may  give  relief  in 
a  summary  manner,  but  subject  to  appeal,  and  subject  to 
the  same  terms  as  to  payment  of  rent,  costs,  and  otherwise 
as  in  the  Court  of  Chancery ;  and  if  the  lessee  shall  upon 
such  proceedings  be  relieved,  he  shall  hold  the  demised 
lands  according  to  the  lease  thereof  without  any  new  lease. 
Where  the  plaintiff  obtained  judgment  in  an  action  of 
ejectment,  but  was  deprived  of  his  costs  of  the  action,  the 
defendant  was  held  entitled  to  relief  upon  payment  of  all 
rent  due,  and  the  costs  of  the  application  for  relief.  {Croft 
V.  Lofidon  and  County  Banking  Co,y  14  Q.  B.  D.  347 ;  64 
L.  J.,  Q.  B.  277.) 

Qranting  relief,  even  when  the  application  is  made 
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within  six  months,  is  discretionary,  and  will  be  refused  if 
there  has  been  unreasonable  delay  in  making  the  applica- 
tion, particularly  if  the  landlord  has  entered  into  an  agree- 
ment to  let  the  premises  to  another  person.  {Stanhope  v. 
Hawm^th^  3  Times  L.  E.  34.)  When  the  application  for 
relief  is  made  by  an  underlessee,  he  must  bring  the  lessee 
or  his  assignee  before  the  Court  as  well  as  the  original 
landlord.  [Hare  v.  Elms,  41  W.  E.  297 ;  [1893]  1  Q.  B. 
604.) 

Sect.  212  of  the  Common  Law  Procedure  Act,  1852, 
provides  that,  if  at  any  time  hefwe  trial  the  tenant  pay  or 
tender  all  rent,  together  with  the  costs,  the  proceedings  in 
ejectment  shall  be  discontinued.  In  such  case,  also,  no 
new  lease  is  necessary. 

The  law  relating  to  re-entry,  or  forfeiture,  or  relief  in 
CMC  of  non-payment  of  rent  is  not  aflEected  by  the  Convey- 
ancing Acts.  (44  &  45  Vict.  c.  41,  s.  14  (8) ;  Scott  v. 
MattJmc  Brown  8f  Co,,  51  L.  T.  746.) 

Before  the  passing  of  the  Conveyancing  Act,  1881,  the 
only  other  statutory  provisions  for  relief,  besides  those 
in  the  case  of  non-payment  of  rent,  were  provisions 
(repealed  by  the  Conveyancing  Act)  for  relief  against 
forfeiture  for  breaches  of  covenant  to  insure.  And  in 
modem  times,  the  Courts  of  equity  would  not  grant  relief 
against  forfeiture  in  any  other  cases,  except  on  the  ground 
of  mistake,  accident,  or  fraud.  (Gregory  v.  JFilsoti,  9 
Hare,  689 ;  Bracebridge  v.  Buckley,  2  Price,  200 ;  Reynolds 
V.  Pitt,  ib,  212,  n. ;  Peachy  v.  Duke  of  Somerset,  2  Wh.  & 
Tu.  L.  C.  in  Eq.  1245  et  seq.,  6th  ed.) 

By  the  Conveyancing  Act,  1881  (44  &  45  Vict.  c.  41), 
s.  14,  as  amended  by  the  Conveyancing  Act,  1892  (55  & 
56  Vict.  c.  13),  the  power  of  the  Court  to  relieve  against 
forfeiture  has  been  extended  to  forfeitures  of  all  kinds, 
with  the  exceptions  therein  specified,  and  in  cases  in  which 
the  Court  may  so  relieve,  the  lessor  is  prohibited  from 
enforcing  his  right  of  re-entry  by  action  or  otherwise 
imtil  certain  antecedent  formalities  have  been  complied 
with.  The  excepted  breaches  against  which  relief  is  not 
granted  are :  (1)  of  a  covenant  or  condition  against  assign- 
ing, underletting,  or  parting  with  the  possession  of  the 
land  leased ;  (2)  of  a  condition  for  forfeiture  on  the  bank- 
ruptcy of  the  lessee,  or  on  the  taking  in  execution  of  the 
lessee's  interest  where  the  lease  is  of  (a)  agricultural  or 
pastoral  land;  (b)  mines  or  minerals;  (c)  a  public-house 
or  beer-shop;    (d)  a  dwelling-house  with  furniture  and 
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chattels,  not  being  fixtures ;  (e)  or  property  in  respect  of 
which  the  personal  qualifications  of  the  tenant  are  of 
importance ;  (3)  of  a  like  condition  in  any  other  case  after, 
the  expiration  of  one  year  from  the  date  of  the  bankruptcy 
or  taking  in  execution,  provided  the  lessee's  interest  be  not 
sold  within  such  year ;  (4)  of  a  covenant  in  a  mining  lease 
to  allow  the  lessor  to  inspect  books,  workings,  &c.  This 
seems  to  be  the  effect  of  the  exceptions  upon  exceptions 
contained  in  the  sections  of  the  two  statutes,  which  with 
the  decisions  thereon  are  hereinafter  set  out. 

A  right  of  re-entry  or  forfeiture  under  any  proviso  or  Forfeiture  not 
stipulation  in  a  lease,  for  a  breach  of  any  covenant  or  con-  u"*^lTfter^ 
dition  in  the  lease,  shall  not  be  enforceable  by  action  or  notice, 
otherwise,  unless  and  until  the  lessor  serves  on  the  lessee  a 
notice  specifying  the  particular  breach  complained  of,  and, 
if  the  breach  is  capable  of  remedy,  requiring  the  lessee  to 
remedy  the  breach,  and,  in  any  case,  requiring  the  lessee 
to  make  compensation  in  money  for  the  breach,  and  the 
lessee  fails,  within  a  reasonable  time  thereafter,  to  remedy 
the  breach,  if  it  is  capable  of  remedy,  and  to  make  reason- 
able compensation  in  money,  to  the  satisfaction  of  the 
lessor,  for  the  breach.    (44  &  45  Vict.  c.  41,  s.  14,  sub-s.  1.) 

The  notice  must  be  in  writing  and  may  be  addressed  Nature  of  the 
and  served  as  mentioned  in  sect.  67  of  the  Act.     A  notice  "*'*^°®- 
addressed  to  the  original  lessee  and  all  others  whom  it 
may  concern,  and  served  on  the  person  in  occupation  is 
sufficiently  addressed  and  validly  served.    {Cronin  v.  Bogers, 
Cab.  &  E.  348.) 

The  Act  postpones  the  right  of  the  lessor  to  re-enter 
until  he  has  served  the  requisite  notice  (Cresicell  v.  David- 
san^  56  L.  T.  811),  which  must  be  given  whether  the  re- 
entry is  intended  to  be  enforced  by  action  or  by  simply 
re-entering  on  vacant  premises.  It  should  specify  (1)  the 
covenant  alleged  to  be  broken;  (2)  the  breaches  complained 
of,  in  general  terms;  and  (3)  require  the  breach  to  be 
remedied,  and  (4)  the  lessee  to  make  money  compensation 
where  such  compensation  is  required.  But  it  is  not  neces- 
sary to  demand  money  compensation  when  it  is  not 
required.  {Skinners'  Co,  v.  Knight,  [1891]  2  Q.  B.  542 ; 
60  L.  J.,  Q.  B.  629 ;  Lock  v.  Pearce,  [1892]  2  Oh.  328 ; 
40  W.  E.  608 ;  on  appeal,  41  W.  E.  369 ;  the  earlier  cases 
of  Nw'th  London  Freehold  Land  Co.  v.  Jacques,  49  L.  T. 
659 ;  and  Greenfield  v.  Hanson,  2  Times  L.  E.  876,  being 
overruled.) 
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What  oom-  It  was  deoided  that  under  this  section  the  lessor  was 

pensation.  qj^j  entitled  by  way  of  compensation  to  the  damages,  if 
any,  caused  by  the  breach,  and  not  to  the  costs  of  his 
solicitor  and  surveyor.  {Skinners^  Co,  v.  Knight ^  mpra ;  but 
see  Bridge  v.  Quick,  67  L.  T.  54 ;  61  L,  J.,  Q.  B.  375.) 
To  remedy  this  it  was  enacted,  that  a  lessor  shall  be  en- 
titled to  recover  as  a  debt  due  to  him  from  a  lessee,  and  in 
addition  to  damages  (if  any)  all  reasonable  costs  and  ex- 
penses properly  incurred  by  the  lessor  in  the  employment 
of  a  solicitor  and  surveyor  or  valuer,  or  otherwise,  in 
reference  to  any  breach  giving  rise  to  a  right  of  re-entry 
or  forfeiture  which,  at  the  request  of  the  lessee,  is  waived 
by  the  lessor  by  writing  under  his  hand,  or  from  which 
the  lessee  is  relieved,  imder  the  provisions  of  the  Convey- 
ancing and  Law  of  Property  Act,  1881,  or  of  this  Act. 
(65  &  56  Vict.  c.  13,  s.  2,  sub-s.  1.)  ^ 
Je^oJ^ag»M^  Where  a  lessor  is  proceeding,  by  action  or  otherwise,  to 
enforce  such  a  right  of  re-entry  or  forfeiture,  the  lessee 
may,  in  the  lessor's  action,  if  any,  or  in  any  action  brought 
by  himself,  apply  to  the  Court  for  relief ;  and  the  Court 
may  grant  or  refuse  relief,  as  the  Court,  having  regard  to 
the  proceedings  and  conduct  of  the  parties  under  the  fore- 
going provisions  of  this  section,  and  to  all  the  other 
circumstances,  thinks  fit ;  and  in  case  of  relief  may  grant 
it  on  such  terms,  if  any,  as  to  costs,  expenses,  damages, 
compensation,  penalty,  or  otherwise,  including  the  granting 
of  an  injunction  to  restrain  any  like  breach  in  the  future, 
as  the  Court,  in  the  circumstances  of  each  case,  thinks  fit. 
(44  &  45  Vict.  c.  41,  s.  14,  sub-s.  2.) 

The  relief  must  be  sought  while  the  landlord  is  still 
"  proceeding  "  to  enforce  his  right,  and  cannot  be  granted 
after  he  has  re-entered  {Rogers  v.  Rice,  [1892]  2  Ch.  170 ; 
61  L.  J.,  Ch.  573 ;  Quilter  v.  Mapkson,  9  Q.  B.  D.  672), 
unless  he  re-enters  pending  the  application.  {Lock  v. 
Pearce,  [1892]  2  Ch.  328 ;  67  L.  T.  164 ;  on  appeal,  41 
W.  E.  369.) 

Where  the  landlord  is  proceeding  by  way  of  ejectment 
in  the  High  Court,  relief  may  be  granted  at  the  trial, 
though  not  claimed  in  the  pleadings  {Mitchison  v,  Thomson^ 
Cab.  &  E.  72),  or  an  application  for  relief  may  be  made  by 
summons  in  chambers.  (See  Bond  v.  Freke,  W.  N.  1884, 
p.  47;  28  Sol.  Jour.  300.)  The  terms -upon  which  relief 
will  be  granted  must  vary  according  to  circumstances. 
(See  Bridge  v.  Quick,  67  L.  T.  64.) 
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Court  in  the  Act  means  the  High  Court.  (44  &  45  Vict. 
0.  41,  s.  2  (xviii).)  And  where  the  lessor  is  proceeding  to 
recover  possession  in  the  county  court,  the  lessee  in  order  to 
obtain  relief  must  either  apply  to  remove  the  action  to  the 
High  Court,  or  commence  independent  proceedings  for 
relief.  Such  proceedings  should  be  commenced  in  the 
Chancery  Division,  and  cannot  be  by  originating  summons 
but  must  be  by  action.  (Sect.  69;  Lock  v.  Pearce^  41 
W.  E.  369.) 

The  discretion  of  the  Court  to  grant  or  refuse  relief  is 
absolute,  and  where  the  landlord  had  actually  re-entered 
without  giving  any  notice,  the  Court  refused  the  relief  in 
an  action  by  the  tenant  for  wrongful  re-entry  [Scott 
v.  Matthew  Broicn  8f  Co,,  51  L.  T.  746),  but  in  an  action 
by  the  landlord  to  recover  possession,  the  failure  to 
give  a  proper  notice  is  a  bar  to  the  action.  {Greenfield  v. 
Hanson,  2  Times  L.  E-.  876.)  In  Mitchison  v.  Thormon 
(Cab.  &  E.  72),  an  action  of  ejectment  for  non -repair, 
relief  waa  granted,  notwithstanding  the  premises  were 
very  dilapidated. 

In  the  case  of  a  relief  against  forfeiture  under  the  C.  L. 
P.  Act,  1 852,  it  is  provided  that  the  lessee  Ishall  have,  hold, 
and  enjoy  the  demised  lands  according  to  the  lease  without 
any  new  lease.  {Ante,  p.  371.)  No  corresponding  pro- 
vision is  contained  in  the  Conveyancing  Acts,  and  as  the 
landlord,  by  electing  to  determine  the  lease,  puts  an  end  to 
it,  the  effect  of  relief  would  seem  to  be  to  make  the  tenant 
one  from  year  to  year  on  the  terms  of  the  old  lease.  (See 
Wed  V.  RogerB,  4  Times  L.  R.  229.) 

It  was  held,  upon  the  construction  of  the  Conveyancing  Remedy  of 
Act,^  1881,  that  sect.  14  applied  only  where  there  was  ^^^^^^^. 
privity  between  the  parties,  and  did  not  give  an  under-  hof  leMor  ' 
lessee  a  right  to  relief  as  against  an  original  lessor  seeking  seekmg  to 
to  re-enter,  and  d,  fortiori  that  it  did  not  give  such  a  right  ^-©^t^r. 
to  an  underlessee  of  part  of  the  premises.     {Burt  v.  Gray, 
[1891]  2  Q.  B.  98.)     To  remedy  this,  the  Act  of  1892 
has  provided  that  where  a  lessor  is  proceeding  by  action  or 
otherwise  to  enforce  a  right  of  re-entry  or  forfeiture  under 
any  covenant,  proviso,  or  stipulation  in  a  lease,  the  Court 
may,  on  application  by  any  person  claiming  as  underlessee 
any  estate  or  interest  in  the  property  comprised  in  the  lease 
or  any  part  thereof,  either  in  the  lessor's  action  (if  any), 
or  in  any  action  brought  by  such  person  for  that  purpose, 
make  an  order  vesting  for  the  whole  term  of  the  lease  or 
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any  less  term  the  property  comprised  in  the  lease,  or  any 
part  thereof,  in  any  person  entitled  as  underlessee  to  any 
estate  or  interest  in  such  property  upon  such  conditions, 
as  to  the  execution  of  any  deed  or  other  document,  payment 
of  rent,  costs,  expenses,  damages,  compensation,  giving  secu- 
rity, or  otherwise,  as  the  Court  in  the  circumstances  of  each 
case  shall  think  fit,  but  in  no  case  shall  any  such  underlessee 
be  entitled  to  require  a  lease  to  be  granted  to  him  for  any 
longer  term  than  he  had  under  his  original  sub-lease. 
(56  &  56  Vict.  c.  13,  s.  4.) 

The  Acts  are  retrospective  and  universal,  and  apply  to 
leases  made  either  before  or  after  their  commencement, 
and  shall  have  effect  notwithstanding  any  stipulation  to 
the  contrary.     (44  &  45  Vict.  c.  41,  s.  14,  sub-s.  9.) 

They  apply  also,  although  the  proviso  or  stipulation 
under  which  the  right  of  re-entry  or  forfeiture  accrues  is 
inserted  in  the  lease  in  pursuance  of  the  directions  of  any 
Act  of  Parliament.     (76.,  sub-s.  4.) 

And  for  the  purposes  of  the  Acts,  a  lease  limited  to 
continue  as  long  only  as  the  lessee  abstains  from  commit- 
ting a  breach  of  covenant  shall  be  and  take  effect  as  a 
lease  to  continue  for  any  longer  term  for  which  it  could 
subsist,  but  determinable  by  a  proviso  for  re-entry  on  such 
a  breach.     (76.,  sub-s.  5.) 

Sect.  14  of  the  Conveyancing  Act,  1881,  defining  the 
terms  used,  enacted  that,  for  the  purposes  of  the  section, 
a  lease  includes  an  original  or  derivative  imderlease,  also  a 
grant  at  a  fee  farm  rent,  or  securing  a  rent  by  condition  ; 
and  a  lessee  includes  an  original  or  derivative  underlessee, 
and  the  heirs,  executors,  administrators,  and  assigns  of  a 
lessee,  also  a  grantee  under  such  a  grant  as  aforesaid,  his 
heirs  and  assigns;  and  a  lessor  includes  an  original  or 
derivative  underlessor,  and  the  heirs,  executors,  adminis- 
trators, and  assigns  of  a  lessor,  also  a  grantor  as  aforesaid, 
and  his  heirs  and  assigns.  (44  &  45  Vict.  c.  41,  s.  14, 
sub-s.  3.) 

It  was  decided  that  lease  in  this  section  did  not  include 
an  agreement  for  a  lease,  unless  it  was  one  of  which  a 
Court  of  equity  would  grant  specific  performance.  {Stcain 
V.  Ayres,  21  Q.  B.  D.  289 ;  ante,  p.  133.)  This  was  a 
negative  decision,  and  it  is  put  into  an  aflSrmative  form  by 
the  amending  Act  of  1892,  which  enacts  that,  in  sect.  14 
of  the  Conveyancing  and  Law  of  Property  Act,  1881,  as 
amended  by  tiiis  Act,  and  in  this  Act,  "  lease  "  shall  also 
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inolade  an  agreement  for  a  lease  where  the  lessee  has 
become  entitled  to  have  his  lease  granted,  and  '^  under- 
lease "  shall  also  include  an  agreement  for  an  underlease 
where  the  underlessee  has  become  entitled  to  have  his 
underlease  granted,  and  in  this  Act  '^  underlessee  "  shall 
include  any  person  deriving  title  under  or  from  an  under- 
lessee.  (55  &  56  Yict.  c.  13,  s.  5,  and  see  comment,  ante^ 
p.  133.) 

Certain  causes  of  forfeiture  are,  however,  excluded  from  Covenants  in 
relief.      The  Conveyancing  Act,  1881,  provides  that  it  J^pectof 

•ini.j  "^  °  '  '-^  whioh  no  re- 

sJiall  not  extend —  lief  granted. 

(i.)  To  a  covenant  or  condition  against  the  assigning, 
under-letting,  parting  with  the  possession,  or  dis- 
posing of  the  land  leased ;  or  to  a  condition  for 
forfeiture  on  the  bankruptcy  of  the  lessee,  or  on 
the  taking  in  execution  of  the  lessee's  interest ;  or 
(ii.)  In  case  of  a  mining  lease,  to  a  covenant  or  condi- 
tion for  allowing  me  lessor  to  have  access  to  or 
inspect  books,  accounts,  records,  weighing  machines 
or  other  things,  or  to  enter  or  inspect  the  mine  or 
the  workings  thereof.    (44  &  45  Vict.  c.  41,  s.  14, 
sub-8.  6.) 
This  has  been  amended  in  the  following  terms : — "  Sub- 
section six  of  section  fourteen  of  the  Conveyancing  and 
Law  of  Property  Act,  1881,  is  to  apply  to  a  condition  for 
forfeiture  on  bankruptcy  of  the  lessee,  or  on  taking  in 
execution  of  the  lessee's  interest  only  after  the  expiration 
of  one  year  from  the  date  of  the  bankruptcy,  or  taking  in 
execution,  and  provided  the  lessee's  interest  be  not  sold 
within  such  one  year,  but  in  case  the  lessee's  interest  be 
sold  within  such  one  year,  sub-section  six  shall  cease  to  be 
applicable  thereto.     (55  &  56  Vict.  c.  13,  s.  2,  sub-s.  2.) 

"  Sub-section  two  of  this  section  is  not  to  apply  to  any 
lease  of — 

**  (a.)  Agricultural  or  pastoral  land : 
"  (6.)  Mines  or  minertds : 

^^  (c)  A  house  used  or  intended  to  be  used  as  a  public- 
house  or  beershop : 
"  (d,)  A  house  let  as  a  dwelling-house,  with  the  use  of 
any  furniture,  books,  works  of  art,  or  other 
chattels  not  being  in  the  nature  of  fixtures : 
"  (e.)  Any  property  with  respect  to  which  the  personal 
qualifications  of  the  tenant  are  of  importance  for 
the  preservation  of  the  value  or  character  of  the 
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property,  or  on  the  ground  of  neighbourliood  to 
the  lessor,  or  to  any  person  holding  under  him." 
{Ib.y  Bub.-s.  3.) 
We  have  endeavoured  to  state  shortly  the  eflPeot  of  the 
above  sub-seotions.     {Antey  p.  372.) 


Notice  to 
quitb 


Bight  to  gfiye, 
incident  to 
yearly 
tenancy; 


but  nature  of 
may  be  con- 
trolled by 
contract. 


Sect.  7. — Notice  to  quit. 

A  tenancy  from  year  to  year,  and  other  tenancies  of  the 
like  nature,  such  as  half-yearly,  quarterly,  or  monthly 
tenancies,  may  be  determined  by  a  notice  to  quit  given  by 
either  landlord  or  tenant.  The  right  to  so  determine  it  is 
an  inseparable  incident  to  the  tenancy,  and  a  stipulation  in 
an  express  tenancy  from  year  to  year,  by  wnich  either 
party  professes  to  deprive  himself  of  the  right  to  give 
notice  to  quit  is  void,  because  it  is  repugnant  to  the  nature 
of  the  tenancy.  {Boe  v.  Browne^  8  East,  165 ;  Browne  v. 
Warner,  14  Yes.  156,  409 ;  Wood  v.  Beard,  2  Ex.  D.  30  ; 
46  L.  J.,  Q.  B.  100 ;  Roberts  v.  Tregmkis,  38  L.  T.  176  ; 
Cheshire  Lines  Committee  v.  LetmSy  50  L.  J.,  C.  P.  121 ;  44 
L.  T.  293.)  Though  as  we  have  seen  {antey  p.  94),  such 
a  stipulation  may  alter  the  tenancy  from  a  yearly  tenancy 
into  one  for  the  life  of  the  lessee,  or  for  the  entire  interest 
of  the  lessor,  except  a  nominal  reversion.  (See  Re  King's 
Leaseholds,  L.  R.,  16  Eq.  521 ;  Kusel  v.  Watson,  26  W.  R. 
653 ;  38  L.  T.  604 ;  11  Oh.  I).  129 ;  48  L.  J.,  Ch.  413.^ 

The  notice  generally  required  by  common  law  to  be 
given  in  the  case  of  a  yearly  tenancy,  whether  of  a  house 
or  of  land,  is  a  half-year's  notice,  ending  on  the  last  day  of 
some  year  of  the  tenancy.  {Right  v.  Darby,  1  T.  R.  169  ; 
Bridges  v.  Potts,  33  L.  J.,  C.  P.  338 ;  17  C.  B.,  N.  S.  314.) 
The  last  day  of  the  year  means  the  day  from  which  the 
tenancy  commenced.  Thus,  in  a  letting  from  the  25th  of 
March,  the  notice  must  expire  on  the  25th  of  March.  But 
parties  who  are  free  to  contract  may  agree  that  the  ten- 
ancy shall  determine  by  whatever  notice  they  think  fit  {Re 
Threlfall,  16  Oh.  D.  274 :  50  L.  J.,  Ch.  318,  per  Cotton, 
L.  J.),  either  as  to  length  {Doe  v.  Raffan,  6  Esp.  4 ;  Doe  v. 
Baker,  8  Taunt.  241),  or  time  of  expiration  {Bridges  v. 
Potts,  33  L.  J.,  C.  P.  343  ;  17  C.  B.,  N.  S.  314),  and  may 
even  stipulate  that  upon  the  happening  of  a  certain  event 
the  tenant  may  quit  without  notice.     {Bethell  v.  Bleneowe, 


SECT.  VII.]  NOnCE  TO  QUIT.  379 

3  M.  &  G.  119.)  Where  a  stipulation  merely  provides  by 
what  notice  or  in  what  manner  one  party  may  determine 
the  tenancy,  the  other  party  can  only  determine  it  by  the 
regular  common  law  notice  to  quit. 

To  enable  a  landlord  to  claim  double  value  in  case  the 
tenant  holds  over,  the  notice  to  quit  must  be  in  writing. 
{InfrUy  Chap.  EX.,  s.  5.)  But  for  the  purposes  of  an  Verbal  notice, 
ejectment,  a  notice  to  quit  may  be  verbal  unless  a  written 
one  is  stipulated  for  {Timmins  v.  Rowlinaony  3  Burr.  1603  ; 
Doe  V.  dicky  5  Esp.  196),  even  in  the  case  of  a  corpora- 
tion. {Roe  V.  Pierce^  2  Camp.  96.)  And  a  valid  verbal 
notice  is  not  waived  by  a  subsequent  invalid  written  notice 
to  quit.     {Doe  v.  Cricky  supra,) 

The  general  practice  is,  however,  to  give  a  written  notice.  Written 
When  in  writing  it  need  not  be  attested.     If  attested,  the  ^^*^®®- 
witness  need  not  be  called  to  prove  it.     (17  &  18  Vict. 
0.   125,  8.  26.)     A  written  notice  need  not  be  signed. 
{CarlHon  v.  Herbert.  14  W.  R.  772.) 

Notwithstanding  the  death  of  either  lessor  or  lessee  the  Notice  neces- 
tenancy  still  continues,  and  is  only  dissolved  by  a  proper  ^t^V^^*^^*^' 
notice  to  quit.     {Doe  v.  Porter ^  3  T.  R.  13  ;  iJ.  v.  Inhahi-  death^f either 
tanf8  of  Stoney  6  T.  R.  296 ;  Maddonr.  Whitey  2  T.  R.  159.)  party. 
And  so  in  the  case  of  an  assignment  by  either  landlord  or 
tenant. 

Whenever  there  has  been  an  actual  agreement  as  to  the  Length  of 
length  of  notice,  the  stipulated  notice  must  be  given,  notice— 
(Doe  V.  Bqffany  6  Esp.  4.) 

In  the  absence  of  stipulation  local  custom  may  regulate 
the  length  of  notice  required,  but  there  must  be  strong 
evidence  of  the  custom.     {Eoe  v.  Charnocky  Peake,  5.) 

In  the  case  of  a  tenancy  from  year  to  year,  unless  by  in  yearly 
statute,  agreement,  or  local  custom,  some  other  period  of  tenancies; 
notice  is  fixed,  it  must,  as  we  have  seen  {ante^  p.  378),  be 
given  a  half-year  at  least  before  the  expiration  of  some 
current  year  of  the  tenancy.  {Right  v.  Darby y  1  T.  R.  159 ; 
Doe  V.  SnowdoHy  2  W.  Bl.  1225.)  The  half-year  must  be 
not  merely  six  calendar  months,  but,  unless  the  tenancy 
commenced  on  one  of  the  usual  feast  days,  a  full  period  of 
182  days.  {Anon.y  Dyer,  345.)  If  the  tenancy  com- 
menced on  one  of  the  ordinary  feast  or  quarter  days,  the 
notice  must  be  from  feast  day  to  feast  day,  given  on  or 
before  the  quarter  day  next  but  one  before  that  on  which 
it  is  to  determine.  Such  a  notice  is  sufficient  though  less 
than  a  full  half-year  {Roe  d.  Durant  v.  Doey  6  Bing.  674  ; 
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in  tenancies 
less  than 
yearly; 


under 

Agricultural 
Holding 
Act,  1883. 


Howard  v.  Wansleijy  6  Esp.  63),  and  is  required  thoogh 
more  than  a  full  half-year.  {Morgan  v.  DavieSy  3  0.  P.  D. 
260  ;  26  W.  R.  816.)  If  the  parties  stipulate  for.a  ['  six 
months'"  notice,  six  lunar  months  will  be  sufficient. 
{Rogers  v.  Kingston-upon-Hull  Bock  Co.,  34  L.  J.,  Oh.  165; 
and  see  Simpson  v.  MargetsoUj  17  L.  J.,  Q.  B.  81 ;  11  Q. 
B.  23  ;  Hutton  v.  Broim,  45  L.  T.  343) ;  but  if  there  is  a 
stipulation  for  six  calendar  months'  notice,  a  shorter  one  is 
insufficient.  {Quartermaine  v.  Selbt/,  5  Times  L.  B..  223.) 
The  fact  of  the  rent  being  reserved  quarterly  does  not  dis- 
pense with  the  necessity  for  a  half-year's  notice  to  quit. 
{Shirley  v.  Ncicnian,  1  Esp.  266.) 

The  length  of  notice  required  to  determine  a  shorter 
tenancy  than  one  from  year  to  year,  is  left  in  some  doubt 
by  the  authorities.  {Ante^  p.  12.)  In  the  case  of  a  weekly 
tenancy  a  week's  notice  to  quit  would  seem  sufficient  and 
has  been  thought  necessary.  {Jones  v.  Milhy  31  L.  J.,  0. 
P.  66  ;  10  C.  B.,  N.  S.  788 ;  Cheshire  Lines  Committee  v. 
LewiSy  50  L.  J.,  0.  P.  128,  per  Brett,  L.  J.)  On  the  other 
hand,  it  has  been  held  that  a  weekly  tenancy  mechanically 
comes  to  an  end  every  week  {Sandford  v.  Clarke^  57  L.  J., 
Q.  B.  507  ;  21  Q.  B.  D.  398) ;  but  this  is  opposed  to  earlier 
authority.  {Reg.  v.  Thorntony  2  E.  &  B.  788 ;  29  L.  J., 
M.  0.  162.)  When  the  premises  are  taken  by  the  month 
a  month's  notice  only  is  required.  {Doe  v.  Hazelly  1  Esp. 
94.) 

As  to  tenancies  within  the  provisions  of  the  Agricultural 
Holdings  Act,  1883,  where  a  half-year's  notice,  expiring 
with  a  year  of  tenancy,  is  by  law  necessary  and  sufficient 
for  determination  of  a  tenancy  from  year  to  year,  in  the 
case  of  any  such  tenancy  imder  a  contract  of  tenancy  made 
either  before  or  after  the  commencement  of  the  Act,  a  year's 
notice  so  expiring  shall,  by  virtue  of  the  Act,  be  necessary 
and  sufficient  for  the  same,  unless  the  landlord  and  tenant, 
by  writing  under  their  hands,  agree  that  the  section  shall 
not  apply,  in  which  case  a  half-year's  notice  shall  continue 
to  be  sufficient ;  but  nothing  in  the  section  shall  extend  to 
the  case  where  the  tenant  is  adjudged  bankrupt,  or  has  filed 
a  petition  for  composition  or  arrangement  with  his  creditors. 
(46  &  47  Vict.  c.  61,  s.  33.)  The  section  does  not  apply 
where  there  is  an  express  stipulation  as  to  the  length  of 
notice,  but  only  where  no  notice  being  stipulated  for  a  half- 
year's  notice  is  requisite  by  implication  of  law.  {Barlotc 
V.  Tealy  16  Q.  B.  D.  601 ;  54  L.  J.,  Q.  B.  664 ;  34  W.  R. 
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54  ;  Wilkinson  v.  Calvert,  3  C.  P.  D.  360 ;  47  L.  J.,  0.  P. 
679.) 

When  the  notice  to  quit  is  for  one  of  the  usual  quarter  How  time 
days  it  is  sufficient  if  given  an  the  quarter  day  next  but  <^™P^*®^- 
one  before  that  for  which  it  is  given ;  thus  a  notice  on  the 
29th  of  September  to  quit  at  lady-day  following  is  suffi- 
cient. {Boe  V.  Wrightfnan,  4  Esp.  6 ;  Doe  v.  Green,  ih,, 
198.)  In  any  other  case  the  time  is  computed  exclusive 
of  the  day  on  which  the  notice  is  given.  (Quartei'viaine  v. 
Selbf/,  6  Times  L.  R.  223 ;  Leake,  729,  3rd  ed.) 

The  notice  to  quit,  whatever  its  length,  must,  in  the  ^^  ^o 
absence  of  stipulation  to  the  contrary,  expire  on  the  last  *^^'**- 
day  of  the  first  or  some  other  year  of  the  tenancy  {Doe  v.  ^ 

Donovan,  1  Taunt.  555),  and  as  the  last  day  of  a  year  con-  i£A^^U0PiC^ 
tinues  up  to  midnight  a  notice  to  quit  at  noon  on  that  day/^y 
would  be  invalid.     (Fage  v.  More,  15  Q.  B.  684.)     Butf:< 
the  parties  may  stipulate  for  a  notice  expiring  at  any 

time.     (Bridgen  v.  Toth,  17  C.  B.,  N.  S.  314;  33  L.  J.,  ^^^ 

C.  P.  338.)     Thus  an  agreement  for  the  lease  of  mines  for  ^!/^^X^^ 
twenty- one  years  which,  not  being  under  seal,  only  created  ^ /A  %      'TifK 

at  law  a  tenancy  from  year  to  year,  contained  a  stipulation   /^u— 3^^ 

that  the  lessee  was  to  be  at  liberty  at  any  time  thereafter     iff 
to  determine  the  agreement  on  giving  six  months'  notice^     '  'X 
it  was  held  that,  consistently  with  the  apparent  intention     — r 
of  the  parties,  notice  might  be  given  expiring  at  any  time 
of  the  year.     (76.) 

In  the  case  of  an  express  tenancy  from  year  to  year  the 
Courts  will  not  construe  a  stipulation  as  authori2ing  a 
notice  expiring  otherwise  than  on  the  last  day  of  a  year  of 
the  tenancy,  unless  the  language  and  intention  is  clear. 
Thus,  on  a  letting  from  year  to  year,  the  tenant  to  quit  at 
a  quarter's  notice,  the  quarter  must  expire  with  a  year  of 
the  tenancy.  (Doe  v.  Donovan,  1  Taunt.  555.)  But  the 
stipulation  as  to  notice  may  alter  what  would  otherwise 
have  been  a  yearly  tenancy  into  a  less  one ;  and  an  etgree- 
ment  by  which  the  tenant  is  "  always  to  be  subject  to  quit 
at  three  months'  notice"  creates  a  quarterly  tenancy 
determinable  at  the  end  of  any  quarter.  (Kemp  v.  Derrett, 
3  Camp.  510 ;  Brown  v.  Burtimhaw,  7  D.  &  Ry.  603.)  So 
an  agreement  that  the  tenant  should  hold  until  one  of  the 
parties  should  give  to  the  other  six  calendar  months'  notice 
in  writing  was  neld  not  to  create  a  yearly  tenancy,  but  one 
determinable  at  the  end  of  any  half-year  from  the  com- 
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menoement  of  the  tenancy.     {Doe  v.  Grafton^  18  Q.  B. 

496 ;  21  L.  J.,  Q.  B.  276.) 

When  Whenever  a  tenancy  comes  to  an  end  either  by  effluxion 

onhof Jin ™^  of  time  or  determination  of  the  lessor's  title  and  the  tenant 

over.  holds  over  without  stipulation  on  the  point,  notice  to  quit 

must  be  given  with  reference  to  the  commencement  of  the 

original  demise  to  him.    {Kelly  v.  Patterson^  L.  R.,  9  C.  P. 

681 ;  43  L.  J.,  C.  P.  320.)     Thus,  if  a  tenant  for  life 

execute  a  lease  which  determines  upon  his  death,  and  the 

remainderman  receives  rent  from  this  lessee  (thus  affirming 

the  tenancy),  the  notice  must  expire  on  the  last  day  of 

some  year  of  tenancy  computed  from  the  original  entry. 

{Roe  V.  Ward,  1  H.  Bl.  97 ;  Doe  v.  Welkr,  7  T.  R.  478.) 

So  where  the  tenant  holds  over  after  the  expiration  of  the 

lease  {Doe  v.  Samuel,  5  Esp.  173),  even  when  the  original 

term  is  for  a  broken  period  not  ending  on  the  day  when 

the  tenancy  commenced.     {Berrey  v.  Lindky,  3  M.  &  Grr. 

498;  11  L.  J.,  C.  P.  27;  Doe  v.  Dohell,  1  Q.  B.  806; 

10  L.  J.,  Q.  B.  242.)   And  so  where  in  the  case  of  a  yearly 

tenancy  a  new  tenant  is,  with  the  assent  of  the  landlord, 

substituted  on  a  date  other  than  the  end  of  the  year,  but 

the  tenancy  is  in  continuation  of  the  old  tenancy.     {Hnni" 

phreys  v.  Franks,  18  C.  B.,  N.  S.  323 ;   Walker  v.  Gode,  6 

H.  &  N.  594 ;  30  L.  J.,  Ex.  172.)    But  when  the  original 

tenant  sublets,  and  the  underlessee  enters  at  a  different 

time  of  year  to  the  commencement  of  the  original  tenancy, 

and  holds  over,  the  notice  to  quit  must  be  given  with 

reference  to  the  entry  of  the  underlessee,  and  not  with 

reference  to  the  commencement  of  the  original  tenancy. 

{Kelly  v.  Patterson,  L.  R.,  9  0.  P.  681 ;  43  L.  J.,  C.  P. 

320;  Doe  v.  Lines,  11  Q.  B.  402;  17  L.  J.,  Q.  B.  108.) 

And  where  a  mortgagee  upon  whom  a  lease  created  by  his 

mortgagor  is  not  binding,  asserts  his  title  paramount  by 

demanding  payment  of  rent  to  himself,  to  which  demand 

the  tenant  assents,  the  yearly  tenancy  thus  created  {ante, 

p.  54)  commences  from   the  date  from  which  rent  was 

first  paid.     {Corhett  v.  Plowdm,  25  Ch.  D.  678 ;  54  L.  J., 

Ch.  109.) 

When  the  Although  a  tenancy,  in  the  absence  of  payment  of  rent, 

entry  is  qj.  other  means  of  defining  the  commencement,  is  to  be 

auartor'dayB    considered  as  commencing  on  the  day  of  entry  {Doe  v. 

'   Matthews,  11  C.  B.  675 ;  Kemp  v.  Derrett,  3  Camp.  510), 

yet  if  a  tenant  enter  in  a  broken  quarter,  and  pay  rent  for 
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such  broken  quarter,  and  afterwards  pay  rent  from  quarter 
to  quarter,  the  tenancy,  so  far  as  concerns  the  notice  to 
quit,  will  be  held  to  commence  from  the  quarter  day  after 
he  first  entered  {Doe  v.  Stapiefotiy  3  C.  &  P.  275 ;  Doe  v. 
Johmon,  6  Esp.  10 ;  Doe  v.  Qrafton,  18  Q.  B.  496 ;  21 
L.  J.,  Q.  B.  276 ;  Adams,  Eiect.  107,  4th  ed.) ;  so  if  no 
rent  is  to  be  paid  for  the  broken  quarter.  {Sandill  v. 
JPf^anklin,  L.  R,  10  0.  P.  377;  44  L.  J.,  0.  P.  216;  23 
"W.  E.  473.) 

"When  the  tenant  (as  is  usual  in  the  case  of  a  farm)  has  When  entry 
entered  on  different  parts  of  the  premises  at  difEerent  times,  i^^^^^^ 
the  notice  must  be  given  with  reference  to  the  entry  on  the 
principal  subject  of  the  demise  {Doe  v.  SnowdoUy  2  W.  Bl. 
1224 ;  Doe  v.  Spence,  6  East,  120 ;  Doe  v.  Watkins,  7  East, 
551 ;  Rutland  v.  Doe^  12  M.  &  W.  370),  and  the  jury  must 
decide  which  is  the  principal  part.  {Doe  v.  JEoicard,  11 
East,  498 ;  Doe  v.  Hughes,  7  M.  &  W.  139.) 

When  a  question  arises  as  to  the  date  of  the  commence-  i^^  com- 
ment of  the  tenancy,  it  is  one  for  the  jury  to  decide.  RTf®"*®"* 
{Walker  y.  God^,  30  L.  J.,  Ex.  172 ;  6  H.  &  N.  594.)  If  ^1^7, 
the  date  is  uncertain  and  the  tenant,  upon  being  applied 
to,  inform  his  landlord  that  his  tenancy  began  on  a  certain 
day,  notice  to  quit  accordingly  is  good ;  nor  may  the  tenant 
afterwards  show  that  it  commenced  on  a  different  day. 
{Doe  V.  Lamblj/y  2  Esp.  635.) 

A  notice  to  quit  on  a  given  date  is  in  itself  no  evidence 
in  favour  of  the  person  giving  it,  that  the  date  specified  is 
that  of  the  commencement  of  the  tenancy  {Doe  v.  Calvert^ 
2  Camp.  388) ;  but,  if  served  personally  on  a  party  who 
reads  it  over,  or  has  it  read  over  to  him  in  the  presence  of 
the  person  serving  it,  and  makes  no  objection  on  the 
ground  of  a  wrong  date,  this  is  pnmd  facie  evidence  of  the 
commencement  of  the  tenancy  {Thomas  v.  Thomas,  2 
Camp.  647 ;  Doe  v.  Forster^  13  East,  405 ;  Doe  v.  Biggs,  2 
Taunt.  109),  which  may,  however,  be  rebutted.  {Oahapple 
V.  CopouSy  4  T.  E.  361).  Where  there  is  no  doubt  as  to 
the  commencement  of  the  tenancy,  a  notice  to  quit  on  the 
wrong  day,  given  by  the  one  party  and  assented  to  by  the 
other,  is  not  binding  upon  the  party  giving  it,  and  does 
not  determine  the  tenancy.  {Doe  v.  Milward,  3  M.  &  W. 
331 ;  Johnstone,  v.  Hudlestone,  4  B.  &  C.  922.) 

Except  in  the  case  of  agricultural  holdings,  a  landlord  Notice  mmt  h$ 
cannot  give  a  notice  to  quit  as  to  part  of  premises  demised  M  *^  whole, 
together  at  an  entire  rent  {Frince  v.  Evam^  29  L.  T.,  N.  S. 
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835 ;  Doe  v.  Archery  14  Eadst,  245 ;  Doe  v.  Churchy  3  Camp. 
71),  unless  a  power  to  do  so  is  given  by  the  lease.  3ut  the 
Courts  lean  towards  construing  a  notice  as  one  for  the 
whole  rather  than  a  void  notice  for  part.  Thus,  a  notice  to 
quit  "Town  Barton,  &c.,"  was  held  sufficient  for  other 
lands  held  therewith  though  having  distinct  names  {Doe  v. 
Archery  supra),  and  "the  house,  lands,  and  premises  with 
the  appurtenances  you  rent  of  me,"  was  held  to  include 
tithes.  (Doe  v.  Churchy  mpra,)  Where  a  lessor  sells 
portion  of  the  premises  and  apportions  the  rent,  but  the 
tenant  does  no  act  recognising  the  purchaser  as  landlord,  a 
notice  to  quit  by  the  purchaser  as  to  the  part  purchased  by 
him  is  invalid.     [Prince  v.  EvanSy  supra.) 

The  Agricultural  Holdings  Act,  1883  (46  &  47  Vict.  o. 
61),  however,  in  the  case  of  tenancies  from  year  to  year  to 
which  the  Act  relates  allows  the  landlord,  for  the  purposes 
therein  specified,  to  resume  possession  of  part  only  of  the 
land,  and  for  that  purpose  to  give  notice  to  quit  as  to  part 
only ;  but  the  tenant,  by  notice  to  the  landlord,  may  accept 
and  treat  it  as  a  notice  to  quit  the  entire  holding.  (Sect.  41.) 
If  he  does  not  do  so,  he  is  entitled  to  a  proportionate  re- 
duction of  rent,  both  in  respect  of  the  land  withdrawn  from 
him  and  of  the  depreciation  to  him  of  the  value  of  the 
residue.     {Ibid,) 

The  form  of  the  notice  is  immaterial  provided  it  indicate 
in  substance,  and  with  reasonable  clearness  and  certainty, 
an  intention  on  the  part  of  the  person  giving  it  to  deter- 
mine the  existing  tenancy  at  a  certain  time.  {Oardner  v. 
Ingram,  61  L.  T.  729.)  Any  trifling  inaccuracy,  which 
could  not  mislead  theparty  to  whom  it  is  given,  will  not 
invalidate  a  notice.  Thus,  a  mistake  as  to  the  parish,  when 
the  tenant  held  only  one  farm  {Doe  v.  Wilkinson,  12  A.  & 
E.  742),  calling  the  premises  by  the  wrong  name  {Doe  v. 

,  4  Esp.  185),  putting  a  wrong  year  as  that  in  which 

the  notice  was  to  end  {Doe  v.  Eight  ley,  7  T.  R.  63),  address- 
ing the  notice  to  the  tenant  by  a  wrong  christian  name, 
and  he  did  not  return  it  {Doe  v.  Spili^r,  6  Esp.  70),  have 
been  held  not  to  invalidate  a  notice,  for  the  Courts  listen 
with  reluctance  to  objections  to  the  form  of  notice.  {Doe 
V.  Archer,  14  East,  245.) 

The  notice  should  indicate  the  premises  to  be  given  up. 
But "  all  the  property  you  hold  of  me/'  or  a  similar  general 
description  is  sufficient. 

The  notice  need  not  specify  the  particular  day  on  which 
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the  tenant  is  to  quit.  But  upon  a  reasonable  oon- 
struotion  it  must  indicate  an  intention  to  determine  the 
tenancy  on  the  day  on  which  it  may  lawfully  be  deter- 
mined by  notice.  {Ooode  v.  Hotvells,  4  M.  &  W" .  198.)  A 
notice  "  to  quit "  generally,  or  to  quit  "  forthwith,"  would 
be  bad.  (lb.)  A  notice  by  the  tenant  to  quit  "  as  soon  as  by 
law  he  might,"  appears  to  be  good.  {Ib.^per  Lord  Abinger.) 
So  is  a  notice  to  quit  "  at  the  expiration  of  the  present 
ye€tr's  tenancy."  (Doe  v.  Timothy^  2  0.  &  K.  351.)  A 
notice  to  quit  "  at  tne  expiration  of  the  current  year  of  the 
tenancy,  which  shall  expire  next  after  the  end  of  one  half- 
year  from  the  date  thereof,"  is  sufficient,  and  when  there  is 
any  doubt  as  to  the  commencement  of  the  tenancy,  it  should 
be  so  expressed.  {Doe  v.  Butler^  2  Esp.  589 ;  2  Gamp. 
258,  n. ;  Doe  v.  Smithy  5  A.  &  E.  350.)  When  a  specific  day 
is  mentioned,  care  should  be  taken  that  it  is  the  correct 
one,  otherwise  the  notice  will  be  invalid,  though  served  in 
time  for  the  right  day.  {Doey,  Lea,  11  East,  312.)  Where 
a  tenant  held  from  Martinmas  to  Martinmas,  a  notice 
given  to  the  tenant  on  the  2l8t  of  October  to  quit  on  the 
13th  of  May  then  next,  or  on  such  other  day  or  time  as  the 
current  year  for  which  he  held  should  expire,  it  was  held 
insufficient,  for  it  would  not  be  good  for  May,  and  the 
current  year  would  expire  on  the  11th  of  November,  a  few 
days  after  the  notice.  {Doe  v.  Morphett^  7  Q.  B.  577  ;  14 
L.  J.,  a  B.  345 ;  Mills  y.  Goff,U  M.  &  W.  72.)  But 
a  notice  for  two  alternative  days  is  good,  if  either  of  them 
is  the  correct  one  ;  thus,  where  it  was  uncertain  whether  a 
tenancy  commenced  on  new  or  old  Lady-Day,  a  notice  to 
quit  on  the  25th  of  March  or  the  8th  of  April  wajs  held 
sufficient.  {Doe  v.  Wrightmariy  4  Esp.  6 ;  and  see  Doe  v. 
Vince^  2  Camp.  256.) 

The  notice  need  not  state  to  whom  possession  is  to  be  giTing  an 
given  up  {Doe  v.  Ibster,  3  C.  B.  215),  but  if  it  state  it  in-  altematiTe. 
correctly  it  may  invalidate  the  notice.  {Doe  v.  Faircloughy 
6  M.  &  S.  40.)  It  must  be  imperative  to  quit  without  an 
alternative.  (Adams,  Eject.  95.)  Thus,  if  the  landlord 
say,  "  If  you  are  dissatisfied,  you  may  give  up  your  farm," 
it  is  not  sufficiently  _positive.  {Per  Cotton,  L.  J.,  Aheam 
V.  Bellman,  48  L.  J.,  Ex.  685 ;  4  Ex.  D.  212.)  So,  a 
notice  that  upon  the  happening  of  a  certain  contingency 
which  may  or  may  not  happen,  the  landlord  will  re-enter 
{Muskett  V.  Hilly  5  Bing.  N.  C.  711),  or  a  notice  to  the 
tenant  that  he  has  to  quit  or  agree  to  pay  double  rent,  is 
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bad.  But  "  I  desire  you  to  quit,  or  I  shall  inmft  an  double 
rent,"  was  held  a  good  notice,  and  not  regarded  as  offering 
an  altematiye.  {Doe  v.  Jackson^  1  Doug.  175 ;  Doe  v. 
Ooldwifiy  2  Q.  B.  143.)  And  a  notioe  majbe  optional  and 
yet  good;  thus,  a  notioe  to  quit,  in  two  paragraphs,  the  first, 
a  notioe  to  quit  on  a  given  day,  the  second,  ^'  I  hereby 
further  give  you  notice  that  should  you  wish  to  retain 
possession  after  the  date  before  mentioned,  the  annual 
rental  will  be  [an  increased  sum],  payable  quarterly  in 
advance,"  was  held,  as  to  the  first  paragraph,  a  good  notioe 
to  quit  determining  the  tenancy;  and  as  to  the  second 
paragraph,  an  offer  of  a  new  tenancy,  but  that  such  offer 
not  having  been  accepted,  the  landloid  was  entitled  to  re- 
cover possession.  {Ahearn  v.  Belltnauy  supra,)  A  notice 
by  the  tenant  must  equally  denote  an  absolute  intention 
to  give  up  the  premises  at  the  lawful  time.  {Ooode  v. 
Sowelb,  4  M.  &  W.  202.)  "  Kindly  take  notice  that  I 
intend  to  surrender  to  you  the  tenancy  of  this  house  on  or 
before  "  a  given  date,  was  held  not  to  be  a  notice  to  quity 
but  a  notice  of  the  tenant's  intention  to  surrender,  which 
he  could  only  do  with  his  landlord's  consent.  {Gardner  v. 
Ingram,  61  L.  T.  729.) 
By  whom  Notice  on  behalf  of  the  landlord  should  be  given  by 

tP'^fBi'  himself  or  his  agent.    A  mere  receiver  of  rents,  as  such, 

has  no  implied  authority  to  give  a  notice  to  quit  {per 
Parke,  J.,  Doe  v.  Walters,  10  B.  &  C.  633),  but  an  agent 
to  receive  rent  and  to  let  has.  {Doe  v.  Mizem,  2  M.  & 
Rob.  56 ;  Doe  v.  JRobinsony  3  Bing.  N.  0.  677 ;  Ume  v. 
Armstrong,  20  W.  R.  370.)  And  he  may  give  the  notioe 
in  his  own  name  without  purporting  to  give  it  as  agent. 
{Jones  V.  Phippsy  L.  R.,  3  Q.  B.  567 ;  37  L.  J.,  a  B. 
198.)  The  steward  of  a  corporation  may  give  notioe 
without  any  authority  under  seal.  {Roe  v.  Pierce,  2 
Camp.  96.)  If  the  agent  at  the  time  of  giving  notice 
have  no  authority,  a  recognition  and  adoption  of  the  notice 
by  the  landlord  in  time  for  it  to  begm  to  operate  will 
make  it  good,  but  not  a  subsequent  adoption  of  it.  {Doe 
V.  Walters,  10  B.  &  C.  626 ;  Doe  v.  GoMwin,  2  Q.  B.  143.) 
A  notice  given  by  one  of  several  joint  tenants  {Doe  v. 
Summersett,  1  B.  &  Ad.  135),  or  partners  {Doe  v.  Hulme, 
2  Man.  &  Ry.  433),  or  the  authorized  agent  of  one  of 
them  {Doe  v.  Hughes,  7  M.  &  W.  139),  is  sufficient  for  the 
whole.  But  a  notice  by  one  of  several  tenants  in  common 
is  only  valid  as  to  his  own  share,  except  so  far  as  he  is 


SBCT.  VII.]  NOTICE  TO  QUIT.  387 

also  acting  as  the  agent  of  the  other  persons  interested. 
(Adams,  Eject.  88 ;  Coote,  L.  &  T.  365.)  When  the 
reversion  continues  in  the  landlord,  a  notice  to  quit  by  him 
alone  is  sufficient,  notwithstanding  some  of  the  receipts 
have  been  given  in  the  names  of  himself  and  trade 
partners.     {Doe  v.  Baker,  8  Taunt.  241.) 

Notice  on  behalf  of  the  tenant  must  in  like  manner  be 
given  by  the  person  in  whom  the  tenancy  is  for  the  time 
being  vested,  or  his  agent. 

The  notice  on  behalf  of  one  party  may  be  given  either  to  To  whom 
the  other  party  or  to  his  duly  authorized  agent.  Thus,  the  fP'^^' 
landlord  may  give  the  notice  to  the  solicitor  and  agent  of 
the  tenant  who  pays  the  rent  {Doe  v.  Ongley,  10  C.  B.  25, 
34) ;  and  the  tenant  may  give  the  notice  to  tiie  solicitor  of 
the  landlord  who  has  the  general  management  of  the  pro- 
perty {Papillon  V.  Brunton,  29  L.  J.,  Ex.  265 ;  6  H.  &  N. 
618),  but  not  to  a  mere  collector  of  rents.  {Pearse  v. 
Boulter,  2  F.  &  F.  133.) 

It  is  not  necessary  that  the  notice  to  quit  shoidd  How  ad- 
be  addressed  to  anyone,  provided  it  reach  the  proper  diesaed. 
person.  {Doe  v.  Wrighiman,  4  Esp.  6.)  If  addressed,  it 
should  be  to  the  other  immediate  party  to  the  relationship. 
Thus,  a  notice  by  the  landlord  should  be  addressed  to  the 
imm^ate  tenant  and  not  to  a  mere  imder-tenant  {Pleasant 
V.  BensoHy  14  East,  234) ;  and  a  notice  by  a  tenant  to  his 
immediate  landlord,  and  not  to  a  superior  landlord.  A 
notice  to  a  corporation  should  be  addressed  to  the  corpora- 
tion itself,  and  not  to  one  of  its  officers.  {Doe  v.  Woodman, 
8  East,  228.) 

When  in  writing,  the  notice  may  be  served  upon  the  Service  of. 
tenant  personally,  or,  in  the  case  of  joint  tenants,  upon  one 
of  them  {Doe  v.  Watkim,  7  Eajst,  551),  or  it  may  be  left/at 
his  dwelling-house,  whether  upon  the  demised  premises  or 
not,  with  his  wife,  servjuit,  or  other  person,  whose  duty  it 
would  be  to  deliver  it  to  the  tenant ;  but  in  that  case  the 
nature  and  contents  should  be  explained  at  the  time  {Jones 
V.  Marshy  4  T.  E.  464 ;  Doe  v.  Litcas,  5  Esp.  153  ;  TanJutm 
V.  Nicholson,  L.  R.,  6  H.  L.  561 ;  LMy  v.  Kennedy,  L.  R., 
6  H.  L.  134;  20  W.  E.  150),  and  it  will  be  sufficient 
though  the  tenant  be  not  informed  of  it  until  within  half- 
a-year  of  its  expiration.  {Doe  v.  Dunbar,  Mo.  &  M.  10.) 
Merely  leaving  the  notice  on  the  premises  without  deliver- 
ing it  to  anyone  is  not  sufficient  {Doe  v.  Lucas,  supra), 
unless  it  be  proved  to  have  come  to  the  tenant's  hands  in 
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due  time.  (Alford  v.  Vickery^  C.  &  M.  280.)  Servioe  upon 
an  under-tenant  is  not  sufficient,  but  service  upon  the  person 
in  possession  will  be  good,  as  he  is  primd  facie  the  assignee 
or  agent  of  the  tenant  until  an  under-tenanoj  be  proved 
(Doe  V.  Williamsy  6  B.  &  0.  41 ;  Doe  v.  Murless,  6  M.  &  S. 
110 ;  Boe  v.  Street^  2  A.  &  E.  329) ;  and  where  a  tenant 
is  dead,  service  upon  his  widow  in  possession  is  good  in  the 
absence  of  evidence  of  probate  or  administration.  {Bees  v. 
Perrott,  4  C.  &  P.  230;  Stveenp  v.  Sweenpy  Ip.  R.,  10  0.  L. 
375.)  Notice  may  be  served  through  the  post ;  and  where 
a  notice  was  sent  through  the  post  to  the  place  of  business 
of  the  landlord's  agent,  and  reached  there  after  the  agent 
left,  but  during  business  hours,  on  the  last  day  for  giving 
notice,  it  was  held  sufficient.  {Papillon  v.  Brunton^  5  H. 
&  N.  518  ;  29  L.  J.,  Ex.  265.)  A  notice  posted  so  as  to 
be  delivered  in  due  time  in  the  ordinary  course  of  the  post, 
will  be  presumed  to  have  been  so  delivered  and  be  suffi- 
cient. {Gfreaham  Same  Estate  Co.  v.  Bosm  Qrande  Chid 
Mining  Co.,  W.  N.  (1870)  119.)  Service  in  the  case  of  a 
corporation  may  be  upon  one  of  its  officers,  though  the 
notice  must  be  addressed  to  the  corporation.  {Doe  v. 
Woodman,  8  East,  228.) 

Where,  in  the  usual  course  of  business,  the  person  em- 
ployed to  serve  a  notice  to  quit  indorses  upon  a  duplicate 
copy  a  memorandum  of  the  fact  and  time  of  service,  this 
copy  will  be  admissible  after  his  death  to  prove  the  service 
{Doe  V.  Tur/ord,  3  B.  &  Ad.  890 ;  StapyUwi  v.  dough,  2 
E.  &  B.  933 ;  23  L.  J.,  Q.  B.  6),  without  notice  to  produce 
the  original  being  given.  {Doe  v.  Somerton,  7  Q.  B.  58 ; 
14  L.  J.,  Q.  B.  210.) 

A  notice  to  quit  may  be  withdrawn  by  mutual  oonsent 
{Tayletir  v.  Wildin,  L.  K.,  3  Ex.  303 ;  37  L.  J.,  Ex.  173), 
or  its  enforcement  may  be  waived  in  various  other  wots. 
If  the  landlord  distrain  for  {Zouch  v.  Willingaky  1  H.  Bl. 
311),  or  receive  {Chodright  v.  Cordwent,  6  T.  R.  219;  Doe 
V.  Batten,  Cowp.  243),  rent  due  after  the  expiration  of  the 
notice,  it  is  a  waiver  of  the  right  to  enforce  the  notice  to 
quit.  But  not  so  if  the  rent  was  due  before  the  expiration 
of  the  notice.  Merely  demcmdiDg  subsequent  rent  without 
its  being  paid  is  not  necessarily  a  waiver  {Blyth  v.  Dennett, 
22  L.  J.,  C.  P.  79 ;  13  0.  B.  178) ;  and  in  a  case  where 
the  rent  was  usually  paid  at  a  banker's,  and  the  banker 
without  authority  received  rent  after  the  expiration  of  a 
notice  to  quit,  this  was  held  no  waiver.     {Doe  y.  Calvert^ 
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2  Camp.  387.)  A  seoond  notice  to  quit  is  generally,  though 
not  necessarily,  a  waiver  of  a  former  one.  {Doe  v.  Palmer^ 
16  East,  53  ;  Boe  v.  HumphreySy  2  East,  237.)  A  notice 
"  to  quit  the  premises  which  you  hold  of  me,  your  term 
therein  having  long  since  expired,"  is  a  demand  of  possession, 
and  not  a  second  notice  to  quit.  {Doe  v.  Inglis,  3  Taunt. 
54.)  So  is  a  notice,  after  the  expiration  of  the  tenancy,  to 
quit  in  fourteen  days,  "  otherwise  I  shall  require  double 
value."  {Doe  v.  Steely  3  Camp.  117.)  And  a  second 
notice  to  quit  given  by  way  oi  precaution  after  the  ex- 
piration of  the  first,  and  upon  the  foundation  of  which 
an  action  of  ejectment  has  been  commenced,  is  not  a 
waiver.  {Doe  v.  HumphreySy  2  East,  237.)  The  tenant's 
holding  over  after  the  expiration  of  the  notice  is  not  a 
waiver,  without  evidence  of  a  renewal  of  the  tenancy 
(Jenner  v.  Ciegg,  1  M.  &  Rob.  213 ;  Gray  v.  Bompas,  11 
0.  B.,  N.  S.  520) ;  nor  will  a  mere  indulgence  granted  to 
the  tenant  operate  as  a  waiver.  Thus,  where  the  landlord 
being  about  to  sell  the  premises  gave  the  tenant  notice, 
but  promised  not  to  turn  him  out  unless  they  were  sold,  it 
was  held  that  the  tenant's  having  held  under  this  promise 
was  no  waiver.  ( Whiteacre  v.  Symondsy  10  East,  13  ;  Doe 
V.  Crick,  5  Esp.  196.) 

In  most  cases  "waiver"  of  a  notice  to  quit  is  a  short  Effect  of 
expression,  meaning  that  a  new  tenancy  has  been  created.  ^^^^  ^^^ 
{Blyth  V.  Dennett,  22  L.  J.,  C.  P.  79 ;  per  Jervis,  C.  J.)  ^p^. 
When  an  efiectual  notice  to  quit  is  allowed  to  run  its 
course,  it  determines  the  tenancy.     It  cannot  then  be 
waived   or  withdrawn;    and  where   its   enforcement   is 
waived,  this  does  not  operate  as  a  continuance  of  the  old 
tenancy,  but  creates  a  new  tenancy  commencing  from  its 
expiration. 

The  case  of  Tayleur  v.  Wildin  {supra)  is  usually  cited  Effect  of 
as  an  authority  for  the  proposition  that  the  mere  service  of  a  ^^^^^  ^^ 
valid  notice  to  quit  operates  so  as  to  put  an  end  to  a  tenancy  its  currency, 
from  year  to  year  on  the  date  on  which  it  expires,  and 
that  its  withdrawal  by  mutual  consent  during  its  currency 
merely  creates  a  new  tenancy,  taking  effect  on  the  expira- 
tion of  the  old  one.    But  the  Court  of  Appeal  in  Ireland 
has  refused  to  treat  the  case  as  an  authority  for  so  broad  a 
proposition,  and,  pointing  out  that  it  was  not  an  action 
between  a  landlord  and  tenant,  but  between  a  landlord 
and  a  surety  for  the  tenant,  have  held  that  a  notice  to  quit 
which,  during  its  ourrenoy,  is  abandoned  by  the  consent 
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of  both  parties,  does  not  per  se  put  an  end  to  the  old 

tenancy  and  create  a  new  one.     {Bot/d  v.  Phelan  (1884), 

14  L.  E.,  Ir.  239;  Lord  Inchiquin  v.  Lyons  (1887),  20 

L.  R.,  It.  474.)    But  to  leave  the  old  tenancy  in  existence, 

the  notice  must  be  abandoned  with  the  consent  of  all  the 

parties  to  the  old  contract  of  tenancy.     {lb.)     Therefore  a 

surety  for  rent  is  discharged  by  a  proper  notice  to  quit, 

although  the  notice  is  afterwards  with(hrawn,  but  without 

his  concurrence.     {Tayleur  v.  Wildiny  L.  R.,  3  Ex.  303 ; 

37  L.  J.,  Ex.  173 ;  Eolme  v.  Brunskill,  47  L.  J.,  C.  P. 

610;  3  a  B.  p.  495.) 

A  valid  notice      A  valid  notice  to  quit  determines  not  only  the  lease  or 

determines      tenancy,  but  all  underleases  the  tenant  may  have  created. 

mi  er  eases.         j^^  ^j^^  ^^^  ^£  ^  disclaimer  by  a  tenant  of  the  title  of  his 

jj^^J^g^  landlord,  the  tenancy  is  determined  without  any  notice  to 

in  case  of        quit.    {Doe  V.  Frowd^  4  Bing.  557 ;  Doe  v.  RoUingSy  4  C.  B. 

disolaimer.        188.) 
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RIGHTS  AND  LIABILITIES  OF  THE  PARTIES  ON  THE 
DETERMINATION  OF  THE  TENANCY. 


Sect.  1. — Fixtures. 

The  term  '^ fixtures"  is  often  used  to  express  different  FlxbireB 
meanings.  (Broom's  Max.  372.)  The  sense  in  which  it  is  defined, 
most  generally  used  is  that  of  chattels  affixed  to  or  planted 
in  the  soil,  so  as  to  become  part  of  the  freehold.  {Climie 
V.  Wood,  37  L.  J.,  Ex.  158,  per  Kelly,  C.  B.)  The  old 
rule  of  law  is,  that  every  chattel  annexed  to  realty  becomes 
upon  annexation  part  of  the  realty,  according  to  the  maxim 
quicquid  plantatur  solo,  solo  cedit ;  and,  though  this  old  rule 
applies  in  its  integrity  as  between  a  mortgagor  and  mort- 
fi^agee  of  the  freehold  in  respect  of  chattels  attached  by  the 
former  {Holland  v.  Hodgson,  41  L.  J.,  C.  P.  146 ;  L.  R., 
7  C.  P.  328 ;  Hawtrey  v.  Butlin,  42  L.  J.,  Q.  B.  163 ; 
L.  R.,  8  a  B.  290 ;  Cross  v.  Barnes,  46  L.  J.,  Q.  B.  479; 
Smith  V.  Maclure,  32  W.  R.  469),  yet,  as  between  other 
persons,  the  rule  has  been  very  much  relaxed  {per  Kelly, 
C.  B.,  Climie  v.  Wood,  supra),  and  there  now  exists  a  mass 
of  authorities  prescribing  that  chattels  may  (especially  as 
between  landlord  and  tenant)  be  annexed  to  the  freehold, 
and  yet  remain  as  much  chattels  after  they  become 
annexed  as  they  were  before.  {Per  Willes,  J.,  Climie  v. 
Wood,  38  L.  J.,  Ex.  223.)  It  therefore  becomes  impor- 
tant to  consider  by  what  means  articles  placed  upon  the 
demised  premises  by  a  tenant  during  the  tenancy  lose  their 
character  of  chattels,  and  become  fixtures.  In  connection 
with  this  point  it  should  be  noticed,  that  articles  which  are 
not  fixtures  are  removable  at  all  times  before  and  after  the 
determination  of  the  tenancy,  and,  on  the  other  hand,  they 
are  distrainable  for  rent. 
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Articles  not  Articles  not  further  attached  than  by  their  own  weight, 
attached.  ^j^  generally  to  be  considered  as  mere  chattels,  e.  g,^  wooden 
bams  or  other  structures  resting  on,  but  not  attached  to,  a 
brick  or  stone  foundation  ( Wamhorough  v.  Matotiy  4  A.  & 
E.  884  ;  WiUahear  v.  Cottrell,^  1  E.  &  B.  674 ;  B^x  v. 
OtUy,  I  B.  &  Ad.  161),  or  resting  on  the  ground  alone, 
though  by  their  weight  they  may  have  become  embedded 
in  the  ground  {Huntley  y.  Husselly  13  Q.  B.  572);  and 
weighing  machines  resting  in  holes  lined  with  brickwork, 
but  not  attached  to  the  brickwork,  so  as  to  be  lifted  out  at 
pleasure.  {Re  Richards^  Ex  parte  Astbury^  L.  E..,  4  Ch. 
630.)  But  even  in  such  a  case,  if  the  intention  is  apparent 
to  make  the  articles  part  of  the  land,  they  become  realty. 
{D'Eyncourt  v.  Gregory,  L.  E.,  3  Eq.  382.)  Thus,  blocis 
of  stone  placed  on  the  top  of  one  another,  without  any 
mortar  or  cement,  for  the  purpose  of  forming  a  drystone 
wall,  would  become  part  of  the  land,  though  the  same 
stones  if  deposited  in  a  builder's  yard,  and  for  convenience 
stacked  in  the  form  of  a  wall,  would  remain  chattels. 
{Per  Blackburn,  J.,  Holland  v.  Hodgson^  L.  R.,  7  0.  P. 
328.) 
Articles  When  an  article  is  actually  fastened  to  the  building  or 

faBtened  only  land,  the  rule  to  determine  whether  it  is  a  chattel  or  a 
chattels.  fixture,  is  to  consider  in  the  first  place  whether  it  can  be 

easily  removed  integri,  sak^  et  cwnmodk  without  injury  to 
itself  or  to  the  fabric,  and,  in  the  next  place,  whether  the 
annexation  was  for  the  permanent  and  substantial  improve- 
ment of  the  freehold,  or  merely  for  a  temporary  purpose, 
or  for  the  more  complete  use  a^d  eiijoyment  of  it  as  a  chattel, 
{Per  Parke,  B.,  Hellaicell  v.  Eastwood,  20  L.  J.,  Ex.  154 ; 
Turner  v.  Cameron,  39  L.  J.,  Q.  B.  125.)  In  accordance 
with  this  rule  it  has  been  held  that  machinery  fastened  for 
the  purpose  of  steadying  it,  by  screws  let  into  the  floor  with 
molten  lead  {Hellawell  v.  Eastwood,  supra;  Waterfall  v. 
Penistone,  6  E.  &  B.  876) ;  distillery  tanks,  which  formed 
the  roofs  of  rooms  and  houses,  boiling  backs  and  mash  tuns 
(lying  on  brick  piers  against  the  walls),  which  formed  the 
floors  of  some  of  the  rooms,  and  were  screwed  down  for  the 
purpose  of  being  steadied,  and  connected  to  pipes  which 
were  attached  to  flxtures  {Chidley  v.  Churchwardens  of  West 
Ham,  32  L.  T.,  N.  S.  486) ;  pumps  fastened  with  screws 
(ib, ;  and  see  Chymes  v.  Boweren,  6  Bing.  437) ;  a  hydraulic 
press  flxed  by  means  of  brickwork  to  the  floor  of  a  factory 
{Parsons  v.  Hind,  14  W.  R.  860) ;  hangings,  chinmey- 
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glasses,  pier-glasses  or  pictures  slightly  attached  to  the 
walls,  for  the  purpose  of  holding  them  up  in  their  places 
{Beck  V.  Eebotr,  1  P.  Wms.  94) ;  chandeliers  and  seats 
merely  screwed  to  the  premises  to  steady  them  {Dumergue 
V.  Ramsey^  10  W.  R.  844) ;  and  carpets  attached  by  nails 
to  floors  for  the  purpose  of  keeping  them  stretched  {per 
Parke,  B.,  Hellawell  v.  Uasttcoody  supra)  y  are  not  fixtures. 
On  the  other  hand,  railways  formed  in  the  ordinary 
manner,  by  nailing  the  rails  to  wooden  sleepers  laid  on 
the  land,  under  and  about  which  ballast  was  packed,  were 
held  to  be  fixtures,  and  not  distrainable.  {Turner  v. 
Camera}},  39  L.  J.,  Q.  B.  125 ;  but  see  Beaufort  v.  BateSy 
31  L.  J.,  Ch.  481.) 

Of  chattels  which  have  become  fixtures,  some  become  so  Articles  af - 
completely  a  part  of  the  fabric,  as  essential  to  its  use,  that  ^^^  ^  *®_^ 
a  tenant  who  has  annexed  them  cannot  remove  them ;  as,  ^  the  fabrio. 
for  instance,  doors  and  windows.     There  are  others,  how- 
ever, annexed  to  the  land  for  the  purpose  of  use  in  trade 
or  business,  or  for  domestic  convenience  or  ornament,  in  so 
permanent  a  manner  as  to  become  part  of  the  land ;  but 
which,  in  order  to  encourage  trade,  or  to  enable  a  tenant 
to  have  full  enjoyment  of  the  lemd  for  the  purpose  of 
domestic  convenience,  a  tenant  who  has  erected  them  is  en- 
titled to  remove  during  his  term.     {Per  Willes,  J.,  Climie 
V.  Wood,  L.  K,  4  Ex.  328  ;  38  L.  J.,  Ex.  223.) 

As  between  landlord  and  tenant,  fixtures  annexed  by  the  "Tenant'8 
tenant  are  commonly  distinguished  as  "tenant's"  fixtures,  ?q*^^!^*^^ 
and  "  landlord's  "  fixtures.  By  tenant's  fixtures  are  meant  fixtures." 
those  articles  annexed  by  the  tenant  during  his  tenancy  for 
the  purpose  of  his  trade,  or  his  agriculture,  or  for  mere 
ornament  or  domestic  convenience,  and  which  by  way  of 
exception  to  the  general  rule  against  irremovability  a 
tenant  is  allowed  to  disannex  and  remove  during  his 
tenancy  without  the  consent  of  the  owner  of  the  freehold. 
By  landlord's  fixtures  are  meant  articles  annexed  by  the 
tenant  during  the  tenancy,  but  not  coming  within  any 
of  the  before  mentioned  exceptions,  as  well  as  aU  articles, 
whether  of  the  excepted  classes  or  not,  annexed  at  the  com- 
mencement of  the  tenancy,  notwithstanding  they  may  have 
been  annexed  by  the  tenant,  and  not  removed  during  a  pre- 
vious tenancy. 

Accessories  or  adjuncts  to  fixtures  are  s'ovemed,  as  to  the 
right  of  removal,  b}  the  same  rules  as  th^  principal  things 
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to  whioh  they  are  aooessory.     {Whitehead  v.  Bennett^  27 
L.  J.,  Ch.  474 ;  6  W.  E.  361.) 
Trade  The  test  as  to  the  remoyability  of  trade  fixtures  is 

fixtures.  whether  the  removal  is  in  aooordanoe  with  any  prevailing 

praotioe,  is  possible  without  injury  to  the  estate,  and 
whether  the  artioles  were  in  themselves  of  a  perfect  chattel 
nature  before  they  were  put  up,  or  at  least  have  in  substance 
that  character  independently  of  their  union  with  the  soil, 
or,  in  other  words,  whether  they  may  be  removed  without 
being  entirely  demolished,  or  losing  Uieir  essential  character 
or  value.  (Amos,  Fixtures,  48.)  If  they  answer  this 
description,  it  is  immaterial  that  for  the  purposes  of  removal 
they  have  to  be  taken  to  pieces.  ( WTiitehead  v.  Bennett^ 
27  Jj.  J.,  Ch.  474.)  Articles  which  as  trade  fixtures  have 
been  considered  removable  include  a  soap  boiler's  vats 
{Poolers  case,  1  Salk.  368) ;  salt  pans  fixed  with  mortar  to 
a  brick  floor  {Latcton  v.  Sahnon^  1  H.  Bl.  259,  n. ;  Mans- 
field V.  Blackburney  6  Bing.  N.  0.  438) ;  baker's  ovens, 
furnaces,  coppers  in  brewhouses,  brewing  vessels,  and  pipes 
{Poole's  casCy  supra) ;  an  engine  screwed  down  to  planks, 
and  a  boiler  fixed  in  brickwork  {Climie  v.  Woody  supra) ; 
fire  engines,  steam  engines  and  other  machinery  in  the 
working  of  a  colliery  {Lawton  v.  Lawton^  3  Atk.  13 ;  Dud^ 
ley  V.  Wardy  Amb.  113) ;  a  dutch  bam  set  up  for  trading 
purposes,  having  a  foundation  of  brickwork  and  uprights 
fixed  in  and  rismg  from  the  brickwork,  and  supporting  a 
roof  composed  of  tiles,  and  the  sides  open  {Deany.  AllaUeyy 
3  Esp.  11) ;  and  a  varnish  house,  built  on  plates  laid  on 
brickwork,  let  into  the  groimd,  with  a  brick  chimney. 
{Penton  v.  Bobart,  2  East,  88 ;  and  see  Fitzherbert  v.  ShaWy 

1  H.  Bl.  258.)  Buildings  which  are  the  mere  accessories 
of  removable  machinery  may  usually  be  removed,  but  not 
if  they  are  of  a  permanent  character.  ( Whitehead  v.  Ben^ 
netty  27  L.  J.,  Ch.  474.)  Qreenhouses  and  hothouses, 
erected  by  a  market  gardener  or  nurseryman  for  the  pur- 
poses of  his  trade,  are  removable  {Penton  v.  Bobart y  supra) ; 
but  a  conservatory,  not  for  trading  purposes,  erected  on  a 
brick  foundation,  attached  to  a  dwelling-house  and  com- 
municating with  it  by  windows  opening  mto  the  conserva- 
tory, was  held  not  to  be  removable  {BucklandY.  Butterfieldy 

2  B.  &  B.  54) ;  and  so  were  a  greenhouse  in  a  garden,  and 
a  boiler  built  into  the  brickwork  in  the  greenhouse ;  but 
the  pipes  of  the  heating  apparatus  attached  to  the  boiler 
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were  held  removable.  {Jenkins  y.  Oethingy  2  J.  &  H.  520; 
and  see  Martin  v.  RoSy  26  L.  J.,  Q.  B.  129.)  So  a  nurseiy- 
man  may  at  the  end  of  his  term  remove  trees  planted  for 
the  purposes  of  his  trade  {Lee  v.  Risdon^  7  Taunt.  191) ; 
but  a  private  person  may  not  ( Wyndham  v.  Way^  4  Taimt. 
316),  nor  even  a  border  of  box,  or  a  flower.  {Empson  v. 
Sodeny  4  B.  &  Ad.  655.)  But  a  nurseryman  has  no 
right  to  out  down  trees  which  have  taken  root  {Oakley  v. 
Moncky  35  L.  J.,  Ex.  87  ;  L.  R.,  1  Ex.  159) ;  or  to  remove 
vines  and  trees  which  are  fruit  bearing,  and  are  used  by 
him  as  a  market  gardener,  and  not  as  a  nurseryman. 
( JFardall  v.  Uahery  10  L.  J.,  0.  P.  316 ;  3  Scott,  N.  R. 
608.) 

The  exception  in  favour  of  trade  does  not  extend  to  Agrioultural 
agriculture ;  and  a  tenant  in  agriculture  who  erected  a  fi^<J™^. 
beast  house  and  other  farm  buildings  which  were  let  into 
the  ground,  was  held  not  entitled  to  remove  them,  though 
he  left  the  premises  in  the  same  state  as  when  he  entered. 
{Hlwes  V.  Mawey  3  East,  38 ;  2  Smith's  L.  C.  182,  9th  ed.) 
However,  by  the  14  &  15  Vict.  c.  25,  s.  3,  it  is  provided  14  &  15  Vict, 
that  ^^  if  any  tenant  of  a  farm  or  lands  shaU  after  the  pass-  ^*  ^^'  ^'  ^- 
ing  of  this  Act  (24th  July,  1851),  mth  the  consent  in  writing 
of  the  landlord  for  the  time  being,  erect  any  farm  building, 
either  detached  or  otherwise,  or  put  up  any  other  building, 
engine  or  machinery,  either  for  agricultural  purposes  or  for 
the  purposes  of  trade  and  agriculture  (which  shall  not  have 
been  erected  or  put  up  in  pursuance  of  some  obligation  in 
that  behalf),  then  all  such  buildings,  en^es  and  machinery 
shall  be  the  property  of  the  tenant,  and  shall  be  removable 
by  him  notwithstanding  the  same  may  consist  of  separate 
buildings,  or  that  the  same  or  any  part  thereof  may  be 
built  in  or  permanently  fixed  to  the  soil,  so  as  the  tenant 
making  any  such  removal  do  not  in  anywise  injure  the 
land  or  buildings  belonging  to  the  landlord,  or  otherwise 
do  put  the  same  in  like  phght  and  condition,  or  as  good 
plight  and  condition  as  the  same  were  in  before  the  erec- 
tion of  anything  removed."  But  the  tenant  may  not 
remove  any  such  matter  or  thing  without  first  ffiving  one 
month's  notice  in  writing  to  the  landlord  or  his  agent, 
when  it  shall  be  lawful  for  the  latter  to  elect  to  purchase ; 
the  value  to  be  ascertained  by  two  referees  or  their  umpire. 
(As  to  the  right  to  remove  an  unfinished  erection,  meanly 
constructed  with  timbers  supplied  by  the  landlord,  see 
Smith  v.  Rendery  27  L.  J.,  Ex.  83 ;  6  W.  R  875.) 
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38  &  39  Vict.  This  salutary  enactment  was  to  a  certain  extent  super- 
0.  92, 8.  63.  seded  by  s.  53  of  the  Agricultural  Holdings  Act,  1875 
(38  &  39  Vict.  c.  92),  so  far  as  concerns  tenancies  to  which 
the  latter  Act  is  applicable.  The  provision  is  as  follows : — 
"Where  after  the  commencement  of  this  Act  (1 4th  Feb- 
ruary, 1876)  a  tenant  affixes  to  his  holding  any  engine, 
machinery,  or  other  fixture  for  which  he  is  not  under  this 
Act  or  otherwise  entitled  to  compensation,  and  which  is  not 
so  affixed  in  pursuance  of  some  obligation  in  that  behalf, 
or  instead  of  some  fixture  belonging  to  the  landlord,  then 
such  fixture  shall  be  the  property  of  and  be  removable  by 
the  tenant."  But  before  removal,  the  tenant  must  pay  all 
rent  and  satisfy  all  other  obligations  in  respect  of  the  hold- 
ing; he  shall  not  in  removal  do  any  avoidable  damage,  and 
shall  after  removal  make  good  all  damage  occasioned  by 
the  removal ;  he  shall  not  remove  any  fixture  without  a 
month's  previous  notice  in  writing  to  the  landlord,  who 
may  elect  to  purchase ;  the  value  in  case  of  difference  to 
be  settled  by  reference.  The  section  does  not  apply  to 
a  steam-engine  erected  by  the  tenant,  if  before  erection  he 
has  not  given  the  landlord  notice  of  his  intention  to  do  so, 
or  if  the  landlord  has  in  writing  objected  to  the  erection. 
46  &  47  Vict.  This  provision  is  repealed  as  from  the  1st  of  January, 
0.61,8.34.  1834^  ^y  ^Y^Q  Agricultural  Holdings  Act,  1883,— but 
without  affecting  any  right  in  respect  of  fixtures  affixed  to 
a  holding  before  that  date  (46  &  47  Vict.  c.  61,  s.  62),  so 
that  the  right  of  removal  in  respect  of  fixtures  affixed 
between  the  14th  of  February,  1876,  and  the  1st  of 
January,  1884,  to  a  holding  to  which  the  Act  of  1875 
applied,  will  still  be  regulated  by  the  repealed  provision — 
and  in  lieu  of  the  repealed  provision  is  substituted  sect.  34 
of  46  &  47  Vict.  0.  61,  as  follows: — "Where  after  the 
commencement  of  this  Act  (1st  January,  1884),  a  tenant 
affixes  to  his  holding  any  engine,  machinery,  fencing  or 
other  fixture^  or  erects  any  buHding  for  which  he  is  not 
under  this  Act  or  otherwise  entitled  to  compensation,  and 
which  is  not  so  affixed  or  erected  in  pursuance  of  some 
obligation  in  that  behalf,  or  instead  of  some  fixture  or 
building  belonging  to  the  landlord,  then  such  fixture  or 
building  shall  be  the  property  of  and  be  removable  by  the 
tenant  before  or  withm  a  reasonable  time  after  the  termi- 
nation of  the  tenancy."  The  provisoes  in  the  53rd  section 
of  the  Act  of  1875  are  repeated,  namely,  that  before  removal 
the  tenant  must  pay  all  rent  and  satisfy  all  other  obligations 
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in  respeot  to  the  holding ;  that  he  shall  not  in  removal  do 
any  avoidable  damage,  and  shall  make  good  all  damage 
occasioned  to  any  other  building  or  other  part  of  the 
holding,  and  shall  not  remove  any  fixture  without  a 
month's  previous  notice  in  writing  to  the  landlord,  who 
may  elect  to  purchase  on  paying  the  fair  value  thereof  to 
an  incoming  tenant,  such  value,  in  case  of  difference,  to  be 
settled  by  reference.  The  stipulation  that  the  section  shall 
not  apply  to  a  steam-engine  erected  without  notice  is, 
however,  omitted. 

It  should  be  pointed  out  that  the  right  of  removal  here 
given  is  not  limited  to  agricultural  fixtures,  but  would  seem 
to  include  even  fixtures  put  up  for  ornament  or  domestic 
convenience. 

The  tenant  is  given  "  a  reasonable  time  after  the  termina- 
tion of  the  tenancy  "  to  remove.  It  is  not  clear  what  is 
intended  by  these  words,  but  it  is  submitted  that  the 
removal  must  take  place  while  the  tenant  is  still  in  posses- 
sion of  the  premises.  ( Weeton  v.  Woodcock^  7  M.  &  W. 
14;  Ex  parte  Stephen,  Re  Laviea,  7  Oh.  D.  127;  47  L.  J., 
Bkcy.  22.) 

The  privilege  of  removal  in  respect  of  fixtures  put  up  Fixtures  for 
for  ornament  or  domestic  convenience  is  more  limited  than  ornament  or 
that  in  favour  of  trade.  The  test  of  removability  seems  to  oonvMiience. 
be  whether  they  are  slightly  fixed,  can  be  removed  entire, 
and  with  little  or  no  damage  to  the  fabric.  {Grymes  v. 
JBotreren,  6  Bing.  437 ;  Avery  v.  Chealyn,  3  A.  &  E.  75.) 
The  following  have  been  held,  or  by  the  Courts  regarded, 
as  removable: — Bells  {Lyde  v.  Rmsell,  1  B.  &  Ad.  394), 
cornices  {Avery  v.  Cheslyn,  supra),  wainscots  fixed  only  by 
screws  {Lawton  v.  Lawton,  3  Atk.  15),  bookcases  and  other 
furniture  fixed  by  holdfasts,  screws,  or  nails  to  the  waU 
{Birch  V.  Dawson,  2  A.  &  E.  37 ;  Ex  parte  Quincy,  1  Atk. 
477),  ornamental  chimney-pieces  {Leach  v.  Thomas,  7  C.  & 
P.  327 ;  Bishop  v.  Elliott,  11  Ex.  113 ;  24  L.  J.,  Ex.  229), 
iron  backs  to  chimneys  {Harvey  v.  Harvey,  2  Str.  1141), 
stoves  and  grates  fixed  with  brickwork  in  the  chimney- 
places,  but  removable  without  injury  to  the  chimney-place 
{Rex  V.  St.  Dunstan,  4  B.  &  C.  686),  pumps  slightly- 
attached  {Orymes  v.  Boweren,  supra),  cooling  coppers,  maaL 
tubs,  water  tubs,  and  blinds.  {Fei*  Abbott,  C.  J.,  Cole- 
grave  V.  Bias  Santos,  2  B.  &  0.  77.)  But  ordinary  fixtures 
put  up  to  complete  the  house,  as  hearths  and  chimney- 
pieces,  not  ornamental  {Foolers  case,  1  Salk.  368 ;  Bishop  v. 
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JElUoU,  supra)  ^  fire  grates  {Richardson  v.  Ardley^  38  L.  J., 
Oh.  508),  a  ladder  fixed  to  the  ground  and  to  abeam  above, 
being  the  only  means  of  acoess  to  the  room  above, 
a  crank  nailed  at  top  and  bottom  to  keep  it  in  its  place, 
and  a  bench  nailed  to  the  wall  ( Wilde  v.  Waters^  16  0.  B. 
637 ;  24  L.  J.,  0.  P.  193),  ore  not  removable.  Neither 
are  conservatories.     (Antey  p.  394.) 

Custom  will  often  extend  or  regulate  the  right  of 
removal  in  the  case  of  fixtures.  {Davis  v.  Jones^  2  B.  & 
Aid.  165 ;  Wake  v.  Hall,  8  App.  Cas.  195;  62  L.  J.,  Q.  B. 
494 ;  Ward  v.  Countess  of  Dudley,  57  L.  T.  20.)  Fre- 
quently, also,  the  right  is  controlled  by  the  contract  of  the 
parties.  Thus: — (1.)  the  tenant  may  renounce  in  terms 
his  right  to  remove  fixtures.  {Dumergue  v.  Rumseyy  2  H. 
&  C.  777  ;  33  L.  J.,  Ex.  88.)  This  may  be  either  abso- 
lutely or  in  certain  specified  events,  as  where  it  was  agreed 
that  in  case  the  tenant  became  bankrupt  or  insolvent,  or  if 
a  distress  or  execution  should  be  levied  on  the  premises, 
the  landlord  might  re-enter  and  "  seize  and  retain  for  his 
own  use  all  fixtures  whatsoever,  whether  tenant's  or  trade 
fixtures  or  otherwise."  {lb. ;  R,  v.  Topping,  M'Cl.  &  T.  544.) 

(2.)  Sometimes  the  lease  contains  a  covenant  by  the 
tenant  to  leave  and  deliver  up  all  fixtures,  with  or  without 
a  stipulation  for  payment  of  their  value.  {Clark  v.  Crown- 
shaw,  3  B.  &  Ad.  805.)  Sometimes  the  covenant  enume- 
rates articles  to  be  left,  and  then  the  only  question  is 
whether  the  disputed  article  falls  within  the  specific  enume- 
ration.    {Burt  V.  Haslett,  25  L.  J.,  0.  P.  201,  295.) 

(3.)  A  tenant  may  contract  himself  out  of  his  ordinary 
right  to  remove  fixtures  by  the  usual  repairing  covenants. 
Thus,  a  covenant  to  yield  up  in  repair  the  premises  with  all 
"  erections  "  or  "  improvements,^^  has  been  held  to  prevent 
the  removal  of  any  fixtures,  even  though  erected  for  the 
purpose  of  trade.  {Bidder  v.  Trinidad  Petroleum  Co,,  17 
W.  E.  153 ;  Martyr  v.  Bradley,  9  Bing.  24 ;  Nayhr  v. 
CoIHnge,  1  Taunt.  19 ;  West  v.  BUkercay,  2  M.  &  G.  729 ; 
10  L.  J.,  C.  P.  173 ;  Burt  v.  Easlett,  25  L.  J.,  C.  P.  201, 
295 ;  Penry  v.  Brotcn,  2  Stark.  403.)  But  some  of  the 
modem  authorities  have  treated  the  covenant  to  yield  up 
in  repair,  although  couched  in  the  widest  terms,  as 
restricted  to  those  fixtures  which  as  part  of  the  fabric  the 
tenant  is  at  common  law  obliged  to  yield  up.  Thus,  a 
covenant  to  surrender  at  the  end  of  the  term  the  premises, 
together  with  all  locks,  keys,  bars,  bolts,  marble  and  other 
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cUmney-pieces,  footpans,  slabs,  "  and  other  fixtures,  and 
articles  in  the  nature  of  fixtures,  which  shall  at  any  time 
during  the  said  term  be  fixed  or  fastened  to  the  said 
demised  premises,  or  be  thereto  belonging,"  was  held 
not  to  prevent  the  tenant  removing  trade  and  tenant's 
fixtures,  but  only  landlord's  fixtures,  the  Court  consider- 
ing the  enumerated  articles  to  be  all  landlord's  fixtiures, 
and  the  general  words  following  as  restricted  to  fixtures 
eftisdem  generis.  {Bishop  v.  Elliott^  11  Ex.  113 ;  24  L.  J., 
Ex.  229 ;  Sumner  v.  Bromilow,  34  L.  J.,  Q.  B.  130 ; 
Dumergue  v.  Rumsey^  supra,)  In  other  cases  it  has  been  held 
that  the  meaning  of  the  covenant  is  to  be  ascertained  by 
giving  the  language  used  its  ordinary  import,  regardless 
of  common-law  rights  or  the  doctrine  of  ejusdem  generis 
{Bidder  v.  Trinidad  Petroleum  Oo,^  supra ;  Burt  v.  Hasktt^ 
supra ;  Wilson  v.  Whateley^  30  L.  J.,  Ch.  673  ;  1  J.  &  H. 
436);  and  this  would  clearly  be  so  where  the  general  words 
follow  a  specific  enumeration  which  includes  both  landlord's 
and  tenant's  fixtures. 

A  covenant  to  yield  up  in  repair  all  erections  and 
improvements  except  certain  specified  articles,  entitles  the 
tenant  to  remove  the  articles  specified,  and  notwithstand- 
ing the  masonry  of  the  premises  be  thereby  necessarily 
damaged,  he  is  not  bound  to  restore  it.  {Foley  v.  Adden- 
brooke,  13  M.  &  W.  174.) 

If  a  fixture  belonging  to  the  landlord  be  worn  out,  and 
the  tenant,  though  not  bound  to  do  so,  substitutes  a  new 
one,  the  substituted  one  will  be  subject  to  the  stipulations 
contained  in  the  lease  as  to  the  old  one.  {Sunderland  v. 
Newtony  3  Sim.  450 ;  Martyr  v.  Bradley,  9  Bing.  24.) 

Where  a  tenant  has  the  right  to  remove  fixtures,  he  Tun©  of 
must  exercise  that  right  either  during  his  original  term  "™oval« 
{Lyde  v.  Russell,  1  B.  &  Ad.  394),  or  during  such  further 
period  of  possession  by  him  as  he  holds  the  premises  under 
a  right  still  to  consider  himself  as  tenant.  ( Weeton  v. 
Woodcock,  7  M.  &  "W.  14 ;  Ex  parte  Stephens,  Re  Lavies, 
7  Ch.  D.  127;  47  L.  J.,  Bkcy.  22.)  So  soon  after  the  end 
of  his  term  as  the  tenant  is  treated  as  a  trespasser  by  the 
landlord,  the  right  of  removal  is  gone.  {Heap  v.  Barton, 
21  L.  J.,  C.  P.  153.)  But  it  does  not  seem  settled  whether 
or  not  a  tenant  who  remains  in  possession  as  a  mere  tenant 
at  sufferance  has  this  right.  {Leader  v.  Homewood,  5  C.  B., 
N.  S.  546 ;  27  L.  J.,  0.  P.  316.)  In  whatever  way  a 
lease  may  be  determined,  whether  by  forfeiture  or  by 
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effluxion  of  time,  the  tenant  has  no  right  to  remove  fixtures 
after  the  landlord  has  recovered  in  an  ejectment  or  re- 
entered without  legal  proceedings,  or  after  the  tenant's 
possession  has  ceased  to  be  lawful  {Pugh  v.  Arton,  L.  B., 
8  Eq.  626 ;  38  L.  J.,  Oh.  619 ;  Minshall  v.  Lloyd,  2  M. 
&  W.  450),  unless  in  accordance  with  a  provision  in  the 
lease  {Stansfield  v.  Mayor  of  Portsmouth,  27  L.  J.,  C.  P. 
124;  Ex  parte  Gould,  Re  Walker,  13  Q.  B.  D.  454;  51 
L.  T.  368),  or  by  virtue  of  a  licence,  which  must  be  under 
seal.  {Roffey  v.  Henderson,  21  L.  J.,  Q.  B.  49 ;  17  Q.  B. 
574.) 

If  a  tenant  mortgage  the  tenant's  fixtures  and  afterwards 
surrender  the  lease,  the  mortgagee  has  still  the  right 
during  a  reasonable  period  after  the  surrender  te  enter  and 
sever  them  {London  and  Westminster  Loan  and  Discount  Co, 
V.  Drake,  6  C.  B.,  N.  S.  798 ;  28  L.  J.,  C.  P.  297;  Moss 
V.  James,  47  L.  J.,  Q.  B.  160 ;  on  appeal,  38  L.  T.,  N.  S. 
595) ;  and  so,  where  a  trustee  in  liquidation  sold  the 
fixtures,  and  afterwards,  without  a  formal  disclaimer,  sur- 
rendered the  lease,  the  purchaser  was  held  to  be  entitled  to 
a  reasonable  time  for  their  removal.  {Saint  v.  Pilley,  44 
L.  J.,  Ex.  33 ;  L.  E.,  10  Ex.  137.) 

The  Bankruptcy  Act,  1869,  s.  23,  enabled  a  trustee  to 
disclaim  leaseholds,  and  in  the  event  of  a  disclaimer,  the 
term  was  deemed  to  be  surrendered  as  from  the  date  of 
adjudication  in  case  of  bankruptcy,  and  as  from  the 
appointment  of  the  trustee  in  the  case  of  liquidation,  and 
in  either  case  the  trustee  took  no  interest  in  the  term  and 
had  no  right  to  sever  and  remove  the  fixtures  {JEx  parte 
Stephens,  Re  Lavies,  7  Ch.  D.  127 ;  47  L.  J.,  Bkcy.  22 ; 
Ex  parte  Brook,  Re  Roberts,  10  Ch.  D.  100;  48  L.  J.,  Bkcy. 
22 ;  Ex  parte  Glegg,  Re  Latham,  19  Ch.  D.  7 ;  51  L.  J., 
367  ;  Ex  parte  Allen,  Re  Fussell,  20  Ch.  D.  341 ;  51  L.  J., 
Ch.  724 ;  30  W.  E.  601) ;  and  the  Court  had  no  power  to 
make  any  order  altering  the  rights  of  the  parties  in  relation 
to  the  fixtures.  Under  the  Bankruptcy  Act,  1883  (46  & 
47  Vict.  c.  52),  sect.  55,  sub-sect.  3,  the  Court,  upon 
granting  leave  to  disclaim,  may  make  '^  such  orders  with 
respect  to  fixtures,  tenant's  improvements,  and  other 
matters  arising  out  of  the  tenancy  as  the  Court  thinks 
just."  {Ex  parte  Painter,  Re  Moser,  33  W.  E.  16;  13 
U.  B.  D.  738.)  If  no  special  order  is  made  the  trustee 
will  have  no  right  to  remove  the  fixtures. 

If  the  fixtures  have  been  disannexed  during  the  term, 
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SO  as  to  become  chattels,  they  may  be  removed  after  the 
term  has  expired.     [Darby  v.  Harris^  1  Q.  B.  895.) 

Tenant's  fixtures  left  by  a  fonner  tenant  do  not  become  Fixtures  not 
the  tenant's  fixtures  of  the  subsequent  tenant.     {Ex  parte  ^"loved 
Willoughhy  D'Ereshy,  Re  Thomas,  44  L.  T.  781 ;  29  W.  E.  Si'^foh 
627.)    And  if  after  the  tenancy  has  determined  the  tenant  erected, 
continues  in  possession  under  a  new  agreement  or  lease, 
and  nothing  is  said  as  to  the  fixtures,  the  right  of  removal 
is  lost,  and  he  is  in  the  same  position  as  if  the  landlord, 
being  seised  of  both  land  and  fixtures,  had  demised  both 
to  him.     {Fitzherbert  v.  Share,  1  H.  Bl.  258 ;  Thorpe  v. 
Milligan,  5  W.  E.  336 :  Thresher  v.  East  London   Water^ 
trorks  Co.y  2  B.  &  0.  608.) 

Where  the  right  of  removal  exists,  it  prevails  against  Rigbt  as 
the  mortgagee  of  the  landlord  as  well  as  against  himself.  J*^*^, 
{Sandy's  v.  Davis,  15  Q,.  B.  D.  518 ;  54  L.  J.,  Q.  B.  576.)  mortgagee. 

If  a  tenant  agree   to  sell  and  give  up  possession  of  Agreement  to 
fixtures  to  the  landlord,  he  can  recover  their  value  though  sell  fixtures 
the  agreement  be  not  in  writing.     {Hallen  v.  Bunder,  1  »»*  required 
Cr.  M.  &  E.  266 ;  Lee  v.  Gaskell,  1  Q.  B.  D.  700 ;  45  L.  J.,  writing 
a  B.  540.) 

For  the  improper  removal  of  fixtures,  whether  amounting  Remedies  for 
to  a  breach  of  covenant  or  not,  the  landlord  may  maintain  removal  of 
an  action  for  waste  {Hitchman  v.  Walton,  4  M.  &  W.  409 ;  fi^*^»- 
Kinlyside  v.  Thornton,  2  W.  Bl.  1111),  or  he  may  sue  for 
breach  of  the  special  covenant.     (Ih,)     Against  a  threat- 
ened removal,  he  may  apply  for  an  injunction  [Sunderland 
v.  Newton,  3  Sim.  450;  Richardson  v.  Avdley,  38  L.  J.,  Ch. 
508) ;  and  after  actual  removal  he  may  maintain  an  action 
in  the  nature  of  the  old  action  for  trover.     {Far rant  v. 
Thompson,  5  B.  &  Aid.  826;  Hitchman  v.  Walton;  Petre 
v.  Ferrers,  61  L.  J.,  Ch.  426 ;  65  L.  T.  568.) 

In  an  action  for  waste  the  damages  will  be  the  amount  Damages, 
of  the  injury  to  the  reversion.  For  breach  of  covenant  in 
removing  fixtures  their  actual  value  as  such,  and  not 
merely  their  value  as  chattels,  may  be  recovered  ( Thomp- 
son V.  Petm,  10  Q.  B.  103;  16  L.  J.,  Q.  B.  162; 
Moore  v.  Drinkwater,  1  F.  &  F.  134)  ;  for  in  the  case  of  a 
freehold  reversion  that  is  the  actual  damage  sustained. 
But  the  landlord  cannot  recover  more  than  the  real  amoimt 
of  the  damage  he  has  sustained,  and  a  landlord  with  a 
reversion  of  three  days  was  held  only  entitled  to  the 
amount  of  damage  he  sustained  by  being  deprived  of  the 
possession  of  the  fixtures  for  three  days.    ( Watson  v.  Lane, 
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11  Ex.  769 ;  25  L.  J.,  Ex.  101.)  In  an  action  of  trover, 
the  damages  recoverable  will  be  the  value  of  the  fixtures  as 
chattels.     (^Clarke  v.  Holfordy  2  C.  &  K.  540.) 

Where  a  tenant,  or  a  person  claiming  under  him,  has  the 
right  to  sever  and  remove  fixtures,  he  may  maintain  an 
action  against  the  person  who  has  prevented  him  exercising 
that  right,  and  recover  the  value  of  the  fixtures  as  severed. 
{London  and  Westminntei'  Loan  Co.  v.  Drake ^  6  C.  B.,  N.  8. 
798 ;  28  L.  J.,  C.  P.  297.)  Until  severed  an  action  of 
trover  did  not  lie  in  respect  of  fixtures  as  savouring  of 
realty.     (Minshall  v.  Lloydj  2  M.  &  W.  450.) 
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Sect.  2. — Emblements. 

By  the  general  rule  of  common  law,  if  a  tenant  of  land 
has  an  uncertain  or  contingent  interest,  so  that  at  the  time 
he  sows  his  crop  he  cannot  be  sure  whether  his  tenancy  will 
determine  before,  or  last  beyond,  the  time  of  harvest,  and 
it  is  determined  before  the  harvest  by  the  act  of  God,  by 
operation  of  law,  or  by  the  act  of  another  person,  the  tenant 
or  his  representative  is  entitled  to  emblements,  i.  e,,  the 
profits  of  the  sown  land.  (Shep.  Touch.  244 ;  Bulwer  v. 
Buhcer,  2  B.  &  Aid.  470.) 

The  right  attaches  to  the  estate  of  a  tenant  at  will,  a 
tenant  for  life,  the  lessee  for  years  of  a  tenant  for  life,  and 
to  all  other  estates  determinable  by  the  act  of  the  landlord, 
or  by  death,  or  by  operation  of  law. 

If  an  uncertain  estate  be  determined  by  the  tenant's  own 
act,  as  if  the  tenant  surrender,  or  in  the  case  of  a  woman 
being  tenant  during  widowhood,  she  think  proper  to  marry, 
or  if  the  estate  of  the  tenant  is  determined  by  entry  for 
forfeiture  on  condition  broken,  or  the  like,  in  each  of  these 
cases  the  tenant  is  not  entitled  to  emblements.  (Co.  Litt. 
55  b ;  Bulwer  v.  Bultcer,  2  B.  &  Aid.  470 ;  Dames  v.  Eyton^ 
7  Bing.  154.)  But  where  the  lessee  who  has  so  determined 
his  estate  has  let  in  an  imderlessee,  the  latter  will  be  en- 
titled. 

Emblements  extend  to  every  species  of  crop  which  is  not 
produced  spontaneously,  but  by  industry  and  manurance, 
and  which  ordinarily  repays  the  labour  by  which  it  is  pro- 
duced within  the  year  in  which  the  labour  is  bestowed ,  though 
the  crop  may  in  extraordinary  seasons  be  delayed  beyond 
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that  period.  {Graves  v.  Weid,  6  B.  &  Ad.  106.)  They 
include  therefore  com,  turnips,  carrots,  potatoes,  hemp,  flax, 
saffron  and  the  like,  and  hops  also,  for  though  they  spring 
from  old  roots,  yet  they  are  annually  manured.  (Co.  Litt. 
55  b  (n.  1.)  On  the  other  hand,  no  things  requiring  more 
than  a  year  to  come  to  maturity  are  capable  of  being 
emblements  {Graves  v.  Weld^  supra)  ;  and  growing  crops  of 
grass,  even  if  grown  from  seed,  and  though  ready  to  be  cut 
for  hay,  cannot  be  taken  as  emblements;  for  this  is  a 
natural  product,  though  it  may  be  improved  by  cultivation. 
(Co.  Litt.  56  a.)  It  would  seem  that  crops  of  artificial 
grasses,  such  as  clover,  might. 

The  right  to  emblements  includes  the  right  for  the  Right  to  enter 
tenant,  or  any  person  to  whom  he  may  assign  them,  to  enter,  *°  **^®- 
cut  and  carry  them  away.     (Co.  Litt.  66  a.) 

With  respect  to  tenancies  at  rack  rent,  which  determine  Right  to,  how 
by  the  death  or  cesser  of  the  estate  of  the  landlord,  the  ^^*^  y[  ^ 
common  law  right  to  emblements  is  superseded  by  14  &  15  ©.  26. 
Vict.  c.  25,  s.  1,  which  provides,  that  "  where  the  lease  or 
tenancy  of  any  farm  or  lands,  held  by  a  tenant  at  rack  rent, 
shall  determine  by  the  death  or  cesser  of  the  estate  of  any 
landlord  entitled  for  his  life,  or  for  any  other  uncertain 
interest,  instead  of  claims  to  emblements,  the  tenant  shall 
continue  to  hold  and  occupy  such  farm  or  lands  imtil  the 
expiration  of  the  then  current  year  of  his  tenancy,  and 
shall  then  quit  upon  the  terms  of  his  lease  or  holding,  in 
the  same  manner  as  if  such  lease  or  tenancy  were  then  de- 
termined by  efiluxion  of  time  or  other  lawful  means  during 
the  continuance  of  his  landlord's  estate ;  and  the  succeed- 
ing landlord  or  owner  shall  be  entitled  to  recover  and 
receive  of  the  tenant,  in  the  same  manner  as  his  prede- 
cessor or  such  tenant's  lessor  could  have  done,  if  he  had 
been  living  or  had  continued  the  landlord  or  lessor,  a  fair 
proportion  of  the  rent  for  the  period  which  may  have 
elapsed  from  the  day  of  the  death  or  cesser  of  the  estate  of 
such  predecessor  or  lessor  to  the  time  of  the  tenant  so 
quitting,  and  the  succeeding  landlord  or  owner  and  the 
tenant  respectively  shall,  as  between  themselves  and  as 
against  each  other,  be  entitled  to  all  the  benefits  and  ad- 
vantages and  be  subject  to  the  terms,  conditions  and  re- 
strictions to  which  the  preceding  landlord  or  lessor  and 
such  tenant  respectively  would  have  been  entitled  and  sub- 
ject in  case  the  lease  and  tenancy  had  determined  in 
manner  aforesaid  at  the  expiration  of  such  current  year : 

dd2 
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provided  always,  that  no  notioe  to  quit  shall  be  neoessary 
or  required,  by  or  from  either  party,  to  determine  any  such 
holding  and  occupation  as  aforesaid." 

The  statute  applies  whereyer,  at  the  determination  of  the 
tenancy,  there  are  on  the  land  crops  or  roots  in  respect  of 
which  the  tenant  might  have  claimed  a  right  to  emblements, 
as  in  the  case  of  a  cottage  with  an  acre  of  groimd,  partly 
cultivated  as  a  garden,  and  partly  sown  with  com  and 
planted  with  potatoes.  {Haines  v.  Welchy  L.  E.,  4  0.  P. 
91 ;  38  L.  J.,  C.  P.  118.) 


Sect.  3. — Away-going  Crops  and  other  Tenant  Rights. 

TJnsevered  Emblements  can  be  taken  only  when  the  end  of  a 

^7k^ dT'Jd^  tenancy  depends  upon  an  uncertain<y.  When  the  tenant 
'* '  of  a  farm  knows  at  what  time  his  interest  will  cease,  al^ 
crops  not  severed  when  the  tenancy  expires,  must  be  given 
up  to  pnd  become  by  the  common  law  the  property  of  the 
landlord,  as  part  of  the  land  itself.  (Co.  Litt.  55  a ; 
Caldecott  v.  Smithies,  7  0.  &  P.  808.)  ^ 
Subject  to  This  hardship  of  the  common  law  is  in  most  instances 

oonteact^'        controlled,  either  by  express  agreement,  or  by  the  custom 
of  the  country,  allowing  the  outgoing  tenant  his  share  of 
away-going  crops,  i,e.y  crops  sown  in  the  last  year  of  the 
tenancy,  but  not  harvested  until  after  it  hoB  expired. 
"Tenant         Custom  or  contract  also  attaches  other  important  incidents 
T&r  ct  S        *^  ^^^  ®^^  ^^  ^^®  tenancy,  such  as  the  tenant*s  right  to 
other  matters,  compensation  for  tillage  and  other  acts  of  husbandly  and 
improvements.     These  privileges  of  an  off-going  agricul- 
tural tenant  are  commonly  referred  to  as  "  tenant  right." 

On  the  other  hand,  while  at  common  law  all  the  straw, 
hay,  manure,  and  severed  com  and  other  chattels  belong 
to  and  are  removable  by  the  outgoing  tenant,  custom  often 
provides  for  their  being  consimied  or  left  upon  the  land, 
an  allowance  being  made  for  them  to  the  tenant.  Again, 
by  custom  or  contract  the  tenant  is  often  allowed  to  retain 
a  portion  of  the  demised  premises  after  the  expiration  of 
the  tenancy,  to  thrash  his  crops,  or  to  enable  his  sheep  or 
cattle  to  consume  the  last  year's  crops  ;  and  on  the  other 
hand,  custom  or  contract  often  permits  the  landlord  or  his 
incoming  tenant  to  enter  upon  a  portion  of  the  arable  land 
before  the  expiration  of  the  tenancy,  for  the  purpose  of 


SECT.  III.]      AWAT-GOING  CROPS  ANU  OTHER  TENANT  RIGHTS.  405 

ploughing  or  cultivating  it.     {Milner  v.  Myers^  15  L.  J., 
Q.  B.  157 ;  Milner  v.  Jordan,  8  Q.  B.  615.) 

Where  the  tenant  holds  on  the  general  terms  of  cul- 
tivating according  to  good  husbandry,  drainage  may  be 
part  of  it,  and  a  custom  for  the  outgoing  tenant  to  charge  his 
landlord  with  part  of  the  expenses  of  such  drainage, 
though  done  without  his  consent  or  knowledge,  is  reason- 
able.    {Mousley  v.  Ludlaniy  21  L.  J.,  Q.  B.  64.) 

The  rules  of  law  as  to  customs  being  the  same  in  respect  Rights  under 
of  all  matters  to  which  they  apply,  we  shall  treat  of  the  ^^ustom. 
rights  and  obligations  under  customs  generally,  allowing 
the  practitioner  to  apply  those  general  rules  to  the  specific 
matter,  whether  crops,  tillages,  straw,  or  whatever  it  may 
be,  afPected  by  custom.  This  becomes  the  more  necessary 
since  customs  vary  so  widely,  both  in  their  nature  and 
extent,  in  different  parts  of  the  coimtry. 

A  custom  of  the  country  need  not,  as  we  have  before  Custom  means 
observed  (Chap.  V.,  Sect.  6),  be  immemorial;  it  is  sufficient  i»s»fi^©' 
if  it  be  shown  to  be  the  prevalent  usage  of  the  district  in 
which  the  land  is  situated. 

The  readiest  solution  of  the  inquiry  as  to  what  allowances  The  principle 
an  outgoing  tenant  is  entitled  to,  is  to  ascertain  upon  what  ^^^  *^*' " 
terms  he  entered ;  for  the  custom  of  the  country  is  founded  enters  so  he 
upon  this  principle,  that  justice  requires  that  a  tenant  leaves, 
should  quit  upon  the  same  terms  as  he  entered ;  and  if, 
when  he  entered  upon  the  farm  he  paid  for  away-going 
crops,  or  for  foldage,  manure,  fallowing  or  tillage,  then  he 
is  entitled  to  be  paid  for  such  matters  upon   quitting. 
{Webb  V.  Plummer,  2  B.  &  Aid.  Ibl^per  Bay  ley,  J.) 

Custom  attaches  its  incidents  to  all  tenancies  whether  Custom  and 
by  parol  or  by  deed  ( Wiggle^worth  v.  Dallkon,  1  Smith,  ^!?*®^" 
L.  C.  569,  9th  ed. ;  Tucker  v.  Linger,  8  App.  Cas.  508 ;  52  gether, 
L.  J.,  Ch.  941),  and  to  tenancies  from  year  to  year,  as 

well  as  for  a  term  {Onslow  v. ,  16  Ves.  173),  even  in 

respect  of  tillages.  {Brocklington  v.  Saunders,  13  W.  E..  46.) 
If  there  are  express  words  excluding  the  custom,  or  if  the  unless  incon- 
lease  contains  stipulations  which  are  repugnant  to  or  in-  ^^^^'i*- 
consistent  with  it,  to  that  extent  the  custom  is  superseded. 
Where  a  tenant  from  year  to  year,  entitled  to  certain  away- 
going  rights  by  the  custom,  accepted  a  lease  containing 
special  provisions  as  to  those  rights,  his  rights  under  the 
yearly  tenancy  were  held  to  be  extinguished.  {England  v. 
Shearbum,  52  L.  T.  22.)  But  where  a  lease  provided 
that  on  its  termination  the  tenant  should  receive  compen- 
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sation  for  unexhausted  improvements,  he  was  held  not  to 
have  lost  his  right  hj  acceptance  of  a  lease  for  a  further 
term  which  was  silent  as  to  compensation.  {Lam  v.  Moeder^ 
Cab.  &  E.  548.) 

It  is  sometimes  diflGlcult  to  say,  whether  or  not  the  terms 
of  a  lease  do  exclude  a  particular  custom  as  to  the  tenant's 
away-going  rights.  When  the  lease  expressly  makes  a 
different  provision  in  respect  of  away-going  rights,  the 
custom  is  excluded.  [Boras f on  v.  Green,  16  East,  71.) 
But  if  the  lease  contain  no  stipulations  as  to  quitting,  the 
tenant  is  entitled  to  away-going  crops  according  to  the 
custom,  though  the  terms  of  the  holding  may  be  inconsis- 
tent with  the  custom  {Holding  v.  Piggott,  7  Bing.  465) ; 
and  where  the  lease  provided  that  the  tenant  should 
**  during  the  term  consume  with  stock  on  the  farm  all  the 
hay,  straw  and  clover  grown  thereon,  which  manure  shall 
be  used  on  the  said  farm,"  but  made  no  provision  as  to  the 
unconsumed  straw  at  quitting,  it  was  held  that  the  matter 
was  governed  by  custom,  in  accordance  with  which  it  was 
to  be  left  on  the  farm  on  being  paid  for.  {Muncey  v. 
Demm,  26  L.  J.,  Ex.  66;  1  H.  &  N.  216.)  And  agaio, 
whore  a  landlord,  who  held  under  leases  which  excluded 
the  custom  for  the  outgoing  tenant  to  be  paid  for  tillages, 
let  to  an  under-tenant  "  subject  to  the  same  rents,  cove- 
nants, and  obligations  in  all  respects  "  as  were  contained 
in  the  head  leases,  this  was  held  not  to  exclude  the  custom, 
and  the  tenant,  having  paid  for  the  tillages  on  entering, 
was  entitled  to  be  paid  for  them  on  leaving.  {Faviell  v. 
Gaskoin,7  Ex.  273 ;  21  L.  J.,  Ex.  85.) 

Even  if  the  lease  contain  a  stipulation  as  to  some  rights 
of  the  parties  on  the  determination  of  the  tenancy,  that 
will  not  exclude  the  custom  as  to  other  rights  to  which  no 
reference  is  made :  thus,  where  a  lease  provided  that  the 
tcDant  should  consume  three-fourths  of  the  hay  and  straw 
on  the  farm,  and  spread  the  manure  arising  therefrom,  and 
leave  such  of  it  as  should  not  be  spread  on  the  land,  for 
the  use  of  the  landlord,  on  receiving  a  reasonable  price  for 
it,  but  making  no  provision  as  to  seeds  and  labour,  it  was 
held  not  to  exclude  the  tenant's  right  to  an  allowance  for 
seeds  and  labour  under  a  custom  of  the  country  by  which 
tenants  at  quitting  were  entitled  to  payment  for  seeds  and 
labour.  {Ilutton  v.  Warren,  1  M.  &  W.  466.)  But  if  it 
appear  distinctly  by  the  lease,  that  the  stipulated  payments 
are  the  only  ones  to  be  made,  the  custom  will  be  excluded. 
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(JFebb  V.  Flummer,  2  B.  &  Aid.  746.)  Thus,  if  there  was 
a  covenant  by  the  tenant  to  plough  and  sow  a  certain  por- 
tion of  the  demised  land  in  me  last  year,  being  such  as  the 
custom  of  the  country  required,  he  being  paid  on  quitting 
for  the  ploughing y  or  to  plough,  sow  and  manure,  he  being 
paid  for  the  manuring^  the  principle  of  expressumfacit  cessare 
taciturn  would  apply.  {Per  Parke,  B.,  Hutton  v.  Warren^ 
1  M.  &  W.  478.)  So,  a  stipulation  in  a  lease,  binding  the 
tenant  to  leave  manure,  the  manure  to  be  expended  on  the 
land,  without  making  any  mention  of  payment  for  it,  was 
held  to  exclude  the  custom  for  an  outgoing  tenant  to  leave 
and  be  paid  for  such  manure.  {Roberts  v.  Barker,  1  Cr.  & 
M.  808.)  And  since  the  principle  of  custom  is  to  secure  to 
the  tenant  on  going  out  the  like  payments  as  he  made 
when  he  went  in,  an  agreement  that  the  tenant  shall  pay 
on  having  ynil  exclude  a  claim  by  the  landlord  for  payment 
under  the  custom  for  manures,  &c.,  upon  his  coming  in. 
{Clarke  v.  Royatoyie,  13  M.  &  W.  752.)  ^ 

Where  uuder  an  agreement  an  outgoing  tenant  is  to  be  Rate  of  pay- 
paid  for  certain  matters,  the  payment  must  be  in  accordance  ™fj^*  f^fi^" 
with  the  custom.     Thus,  a  stipulation  that  the  outgoing  oubtomT 
tenant  should  be  paid  for  straw,  was  held  in  accordance 
with  the  custom  to  mean  straw  at  a  fodder  price,  viz.,  one- 
half  the  market  price.     {Clarke  y,  JFestrope,  25  L.  J.,  G.  P. 
287.) 

When  the  tenant  is  entitled  to  away-going  rights  and  Tenant  not 
payments,  whether  by  custom  or  contract,  he  is  only  so  fiititie<i  ^ 
entitled  when  he  quits  according  to  the  terms  of  the  con-  determines  by 
tract  and  the  tenancy  expires  in  its  natural  course,  and  not  forfeiture, 
where  it  is  determined  by  forfeiture  {Silcock  v.  Farmer,  46  *^*» 
L.  T.  404),  or  is  abandoned  by  the  tenant  during  the  cur- 
rency of  tne  tenancy.     {England  ^f,  Shearburn,  52  L.  T.  22; 
Whittaker  v.  Barker,  1  Cr.  &  M.  113.)     And  a  custom 
by  which  a  tenant  was  entitled  to  away-going  crops  upon 
the  regular  expiration  of  a  Lady-day  tenancy,  was  held  to 
be  excluded  where  the  tenancy  was  determined  on  the  1st 
of  June  by  an  award.     {Thorpe  v.  Eyre,  1  A.  &  E.  926.) 

If  the  tenant  become  bankrupt,  his  trustee,  whether  he  or  bank- 
disclaim  the  lease  or  not,  will  not  be  allowed  to  sell  off  "*P*<^y- 
crops,  manure,  hay  or  straw,  contrary  to  the  provisions  of 
the  lease.     {Ex  parte  Wliittington,  Buck,  87 ;    Ex  parte 
Maundrell,  2  Mad.  315.) 

The  effect  of  a  disclaimer  under  the  Bankruptcy  Act, 
1869,  was  that  neither  the  lessor  nor  the  trustee  could 
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claim  the  benefit  of  provisions  to  come  into  force  at  the 
expiration  or  sooner  determination  of  the  tenancy,  so  that 
the  tenant  lost  his  right  to  be  paid  for  tillages,  and  the 
landlord  lost  his  right  to  take  the  hay  and  straw  at  a  feed 
price,  or  at  any  other  than  a  market  price.  {Ex  parte  Dt/ke, 
Re  Mornsh,  22  Ch.  D.  410;  52  L.  J.,  Ch.  670.)  But  if 
the  trustee  did  not  disclaim,  and  occupied  to  the  end  of  the 
term,  he  would  be  entitled  to  the  tenant's  away-going 
rights.  {Alloway  v.  Steere,  10  Q.  B.  D.  22 ;  52  L.  J .,  Q. 
B.  38.)  Now  under  the  JBankruptcy  Act,  1883,  sect.  55, 
sub-s.  3,  the  Court  has  power,  upon  giving  the  trustee 
leave  to  disclaim,  to  make  such  order  as  it  thinks  just  in 
respect  of  the  tenant's  away-going  rights. 

Where  by  custom  a  tenant  is  entitled  to  compensation  in 
respect  of  matters  for  which  he  is  entitled  to  compensation 
under  the  Agricultural  Holdings  Act,  1883,  the  latter 
compensation  is  substituted  for  the  former ;  but,  except  as 
to  the  specific  improvements  defined  in  the  first  schedule 
to  the  Act,  his  right  to  claim  compensation  by  custom, 
agreement,  or  otherwise,  is  imaffected  by  the  Act.  (46  & 
47  Vict.  c.  61,  ss.  57,  60.) 

By  the  terms  of  the  lease,  the  right  to  away-going  crops 
may  be  made  to  depend  upon  the  tenant  adopting  a  speci- 
fied course  of  husbandry  {Holding  v.  Ptgotf,  7  Bing.  465) ; 
but  unless  this  is  so,  the  outgoing  tenant's  rights  to  crops, 
in  accordance  with  the  custom  or  his  lease,  will  not  'depend 
upon  whether  or  not  he  has  complied  with  his  obligations 
in  respect  of  the  cultivation  of  the  land  {Bomston  v.  Oreen^ 
16  East,  79,  80) ;  for,  in  such  a  case,  the  landlord  would 
have  his  remedy  agednst  the  tenant  for  breach  of  covenant 
or  agreement,  and  the  tenant  would  take  his  crop  under 
the  custom.  {Holding  v.  Pigott,  7  Bing.  476.)  But  where 
the  custom  is  for  a  tenant  in  his  last  year  of  tenancy  to 
crop  land  in  a  particular  way,  as,  for  instance,  to  crop  one- 
third  of  the  arable  land  with  wheat,  and  to  reap  that  wheat 
after  the  tenancy  has  expired,  if  the  tenant  crop  more  than 
one-third,  the  landlord  will  be  entitled  to  the  excess 
{Caldecott  v.  SmythieSy  7  C.  &  P.  808),  unless  it  were  sown 
with  the  landlord's  permission.  {Griffiths  v.  Tombsy  ib,^ 
810.) 

If  an  outgoing  tenant,  not  having  a  right  to  away- 
going  crops,  remove  them,  the  landlord  and  not  the 
incoming  tenant  will  have  an  action  for  them.  {Daviea 
V.  Connop,  1  Price,  53 ;  Boraston  v.  OreeUj  supra.) 
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An  outgoing  tenant's  interest  in  the  sown  land  may  be  Away-going 
either  a  possession  or  merely  an  easement.     Thus,  in  the  "gr^ts^J^en 

If  J.         -I  -L  •  1     xT  X      •         i  i  coupled  with 

case  of  a  custom  by  which  the  outgoing  tenant  was  en-  right  to 
titled  to  two-thirds  of  the  crops  on  the  land  at  the  end  of  posseshion 
the  tenancy,  but  he  was  to  out  the  whole  and  keep  the  °^  ^^^' 
fences  in  repair  until  it  was  cut  and  carried  away,  it  was 
held  that  the  effect  of  such  a  custom  w£is  to  vest  the  posses- 
sion of  the  field  in  the  outgoing  tenant  until  the  crop  was 
carried  {Gnffiths  v.  PulestoUy  13  M.  &  W.  368 ;  Beaty  v. 
GibbonSy  16  East,  116)  ;  and  by  custom  or  agreement  he 
may  haye  the  use  of  the  bams  to  thrash  out  his  crop. 
{Beavan  t.  Delahayy  1  H.  Bl.  5 ;  Knight  v.  Benett,  3  Bing. 
364.)  But  where  the  custom  or  agreement  is  that  the 
landlord  shall  have  the  crop  at  a  valuation,  all  the  out- 
going tenant  can  claim  is  the  right  to  go  upon  the  land  to 
improve  the  crop  whilst  growing.  {Strickland  v.  Maxicelly 
2  Cr.  &  M.  539 ;  3  L.  J.,  Ex.  161.)  If  a  tenant  bound 
to  consume  hay,  or  bring  on  a  rateable  amount  of  manure 
for  any  sold,  sell  the  hay,  the  incoming  tenant  may  refuse 
to  allow  its  removal  until  the  manure  is  brought  on.  {Smith 
V.  Chance,  2  B.  &  Aid.  763.) 

Whether  the  outgoing  tenant's  claim  arises  under  the  Landlord 
custom  of  the  country  or  the  express  provisions  of  the  lease,  ^*^^®  *^  °^*" 
his  remedy  is  primarily  against  the  landlord  and  not  against  ^°™^  ^"^ ' 
the  incoming  tenant  (Sucksmithy.  Wilson,  4  F.  &  F.  1083; 
Faviell  v.  Gaskoin,  7  Ex.  273  ;  21  L.  J.,  Ex.  85) ;  and  an 
alleged  custom  making  the  incoming  tenant  liable  in 
exoneration  of  the  landlord  is  bad.  {Bradburn  v.  Foley,  3 
C.  P.  D.  129 ;  47  L.  J.,  C.  P.  331.)  And  the  primary 
liability  of  the  landlord  is  the  same,  even  where  he  is  the 
assignee  of  the  reversion,  to  whom  possession  has  been 
yielded  up  under  a  notice  to  quit  given  by  the  original 
landlord,  although  all  the  rent  has  been  paid  to  the 
original  landlord.  {Womersky  v.  Dally,  26  L.  J.,  Ex. 
219.)  Where  at  the  expiration  of  the  lease  the  landlord 
is  only  tenant  for  life,  he  is  subject  to  the  liability  of  pay- 
ing the  outgoing  tenant's  claim.  {Mansel  v.  Norton,  22 
Ch.  D.  769 ;  62  L  J.  Ch.  357.) 

The  outgoing  tenant  may  recover  upon  a  quantum  meruit.  No  valuation 
and  the  ascertainment  of  the  amount  by  valuation  is  not  a  ~®^^i  ®^ 
condition  precedent  to  the  right  to  sue,  unless  expressly  a^on. 
made  so  by  the  terms  of  the  lease.     {Sucksmith  v.  Wilson, 
supra.)     And  so  where  there  is  an  agreement  for  a  valua- 
tion, but  it  has  become  impracticable,  and  the  defendant 
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"has  had  the  benefit  of  the  outgoings.  {Clarke  v.  Westrope^ 
25  L.  J.,  0.  P.  287 ;  18  C.  B.  765.)  Where  there  has 
been  a  valuation  made  in  the  usual  way,  it  would  appear 
that  it  cannot  be  opened  although  the  valuers  may  have 
included  therein  things  which,  by  the  custom  of  the 
country,  should  not  have  been  valued  or  did  not  exist. 
{Freeman  v.  JefHes,  L.  R.,  4  Ex.  189;  38  L.  J.,  Ex.  11^).) 
Nor  is  the  valuation  an  award  in  respect  of  which  the 
person  in  whose  favour  it  is  made  can  issue  execution 
under  the  Arbitration  Act,  1889  (62  &  53  Vict.  c.  49), 
s.  12.  {Re  Hammond  and  Waterton,  62  L.  T.  808 ;  Re 
Dawdy,  54  L.  J.,  Q.  B.  574 ;  15  Q.  B.  D.  456 ;  Re  Carm- 
Wihon  and  Greene,  18  Q.  B.  D.  7 ;  55  L.  T.  864.)  The 
only  remedy  is  an  action  on  the  contract. 

A  contract,  whether  express  or  implied,  by  the  landlord  to 
pay  for  tenant-right  is  one  "  affecting  land"  within  R.  S.  0. 
Ord.  XI.,  r.  1  (b),  so  that  in  an  action  by  the  tenant  in 
respect  thereof,  service  of  the  writ  out  of  the  jurisdiction 
may  be  allowed.  {Kaye  v.  Sutherland,  20  Q.  B.  147  ;  57 
L.  J.,  Q.  B.  68.) 

As  the  money  eventually  comes  out  of  the  pocket  of  the 
incoming  tenant,  it  is  usually  agreed  between  the  parties 
that  the  landlord  shall  be  discharged,  and  the  outgoing  tenant 
look  only  to  the  incoming  tenant  for  payment.  {Sncksmifh 
V.  Wilson,  4  F.  &  F.  1083 ;  Faviell  v.  Gaskoin,  21  L.  J., 
Ex.  85  ;  Muncey  v.  Dennis,  26  L.  J.,  Ex.  66 ;  1  H.  &  N. 
216.)  Such  an  agreement,  even  so  far  as  it  relates  to 
growing  crops,  is  not  one  concerning  an  interest  in  land 
within  the  meaning  of  the  4th  section  of  the  Statute  of 
Frauds,  and  does  not  therefore  require  to  be  in  writing 
{Mayfield  v.  Wadsley,  3  B.  &  0.  366 ;  Lee  v.  Gankell,  1 
a.  B.  D.  700 ;  45  L.  J.,  Q.  B.  540 ;  Adams  v.  Hook,  per 
Denman,  J.,  Birmingham  Assizes,  on  further  consideration, 
7  May,  1892),  unless  it  is  part  only  of  an  agreement  which 
includes  a  contract  to  give  possession  of  the  land  itself. 
{Earl  of  Falmouth  v.  Thomas,  1  Cr.  &  M.  89 ;  Harvey  v. 
Grabham,  5  A.  &  E.  61 — these  were  sales  by  the  landlord.) 

There  is  no  rule  of  law  which  prevents  the  outgoing 
and  incoming  tenants  entering  into  such  an  agreement 
without  the  landlord's  assent,  but  if  he  does  not  assent  he 
is  not  ousted  of  his  rights.  (Stafford  v.  Gardner,  L.  R.,  7 
C.  P.  242 ;  20  W.  R.  299 ;  25  *L.  T.  876,  per  Brett,  J.) 
And  where  by  the  custom  of  the  country  the  landlord  was 
bound  to  compensate  the  outgoing  tenant  for  tillages  and 
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things  left  on  the  farm,  having  the  right  to  deduct  from 
the  amount  any  rent  due,  and  the  outgoing  contracted  with 
the  incoming  tenant  that  the  latter  should  take  to  those 
things,  it  was  held  that  the  latter  stood  in  the  place  of  the 
landlord,  and  could  deduct  from  the  sum  agreed  to  be  paid 
the  amount  of  rent  in  arrear.  {Stafford  v.  Gardner^  supra.) 
As  the  decision  was  based  chiefly  upon  the  ground  of  the 
landlord's  right  of  distress  being  available  against  the 
incoming  tenant  for  those  arrears  of  rent,  it  may  be 
doubted  whether  the  incoming  tenant  is  entitled  to  deduct 
anything  but  rent  {ih, ;  see  per  Brett,  J.),  for  the  agree- 
ment does  not  in  theory  affect  the  lemdlord's  remedies 
against  the  outgoing  tenant  {Petrie  v.  Daniel^  1  Smith, 
199);  though  on  principle  it  is  submitted  that  the  incoming 
tenant  ought  to  be  entitled  to  deduct  and  hand  over  to  the 
landlord  any  sums  which,  on  an  adjustment  of  claims,  the 
landlord  would  be  entitled  to  set  off  against  the  outgoing 
tenant's  claim. 

In  an  action  between  outgoing  and  incoming  tenants  on 
a  contract  to  pay  according  to  the  terms  of  the  lease,  the 
lease  must  be  put  in  on  the  part  of  the  plaintiff.  {Tanner 
V.  Washburne,  1  F.  &  F.  330.) 

In  Faviell  v.  Gaskoin  r21  L.  J.,  Ex.  85),  Martin,  B.,  Implied 
said,  "  The  landlord  is  liable  on  his  special  contract,  but  the  P^^^^y^  °J^ 
tenant  may  be  liable  by  reason  of  his  having  had  the  pay  outgoing 
benefit  of  the  tillages  from  the  outgoing  tenant."     This  tenant. 
doctrine  of  implied  contract  must  be  accepted  with  the 
qualification  that  the  alternative  remedy  against  the  incom- 
ing tenant  only  lies  when  the  express  contract  between  the 
landlord    and   outgoing    tenant    no   longer    subsists,   by 
reason  of  the  new  implied  contract  between  outgoing  and 
incoming  tenants.     {Codd  v.  Brourny  16  L.  T.,  N.  S.  636.) 
It  is  a  question  of  fact,  to  be  decided  upon  the  special  cir- 
cumstances of  each  case,  whether  or  not  there  has  been  such 
a  new  contract,     {lb,)     No  such  contract  is  implied  from 
the  mere  fact  of  the  incoming  tenant  entering  on  the  land; 
nor  of  his  appointing  a  valuer  if  such  appointment  be  made 
on  behalf  of  the  landlord,  and  on  the  understanding  that 
the  landlord  is  to  pay  {ib.) ;  though  the  appointment  of  a 
valuer,  if  unexplained,  is  some  evidence  of  a  contract  to  pay. 
{Stafford  v.  Gardner,  L.  E.,  7  C.  P.  242.) 

The  benefit  of  a  contract  as  to  off-going  rights  passes  The  benefit  of 
with  the  reversion.     An  agreement  by  an  incoming  tenant  *  contract  as 
to  pay  interest  on  the  amount  instead  of  paying  the  incom-  rights  mm^ 
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ing  valaation  itself,  and  upon  quitting  to  leaye  a  valuation 
of  tenant-right  equal  in  value,  and  of  the  same  nature  and 
kind  as  that  found  upon  his  entry,  was  held  not  to  create 
a  personal  debt  to  the  original  lessor,  but  to  enure  to  the 
benefit  of  a  subsequent  landlord.  {Wagstaff  v.  Clinton^ 
Cab.  &  E.  45.) 

An  injunction  will  be  granted  to  prevent  a  tenant  from 
removing  crops,  manures,  &c.,  contrary  to  the  custom  of 
the  country.     {Onslow  v. ,  16  Yes.  173.) 
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Sect.  4. — Tenants^  Compensation  Acts, 
(a)  T)ie  Agricultural  Holdings  Acts^  1875  and  1883. 

The  reason  that  induced  the  Courts  to  recognize  the 
tenant's  claim  to  emblements  and  away-going  crops,  viz , 
the  encouragement  of  agriculture,  has  induced  the  legisla- 
ture to  provide,  by  the  Agricultural  Holdings  Acts,  1875 
and  1883,  for  the  compensation  of  outgoing  tenants  for 
certain  unexhausted  improvements. 

The  Act  of  1875  (38  &  39  Vict.  c.  92),  which  was  limited 
to  England  and  Wales,  commenced  as  from  the  14th  of 
February,  1876  (s.  2),  and  applied  only  to  improvements 
executed  after  the  commencement  of  the  Act  (s.  5),  upon 
holdings,  either  agricultural  or  pastoral,  not  less  than  two 
acres  in  extent.  (Sect.  58.)  It  did  not  apply  to  a  tenancy 
for  a  term  existing  at  the  commencement  of  the  Act,  but 
did  to  a  tenancy  from  year  to  year  so  existing  unless 
within  two  months  after  the  14th  of  February,  187G, 
written  notice  to  the  contrary  was  given  by  either  landlord 
or  tenant.     (Sect.  57.) 

As  to  tenancies  created  after  the  commencement  of  the 
Act,  BS.  54  and  56  must  be  read  together ;  for  s.  56  pro- 
vided that  the  Act  should  apply  to  every  contract  of  tenancy 
beginning  after  the  commencement  of  the  Act,  unless  the 
parties  agreed  in  uniting  in  the  contract  of  tenancy  or  other- 
wise that  the  Act  or  any  part  or  provision  thereof  should  not 
apply  to  the  contract;  wmle  s.  54  provided  that  nothing  in 
tiie  Act  should  prevent  the  parties  from  entering  into  and 
carrying  into  effect  any  such  agreement  as  they  should 
think  fit,  or  should  interfere  with  the  operation  thereof.  The 
joint  operation  of  these  sections  would  seem  to  be  that  any 
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proYision  in  a  lease  or  contract  of  tenancy,  inconsistent 
with  the  provisions  of  the  Act,  would  to  that  extent  exclude 
the  operation  of  the  Act,  though  the  parties  might  not  in 
terms  have  declared  that  the  Act  or  any  part  thereof  should 
not  apply.  The  parties  might  hy  reference  adopt  a  part 
without  the  whole  of  the  Act.     (Sect.  65.) 

Save  as  expressly  therein  provided,  the  Act  did  not  affect 
the  rights  and  remedies  of  either  party  under  the  custom 
of  the  country,  contract  of  tenancy,  or  other  contract,  or 
otherwise  (s.  60),  but  provided  that  the  tenant  should  not 
claim  compensation  under  the  Act  and  under  the  custom  of 
the  oountiy  in  respect  of  the  same  thing.     (Sect.  69.) 

The  Act  provided  for  compensation  in  the  case  of  three  Xmproye- 
classes  of  improvements  executed  after  the  commencement  n^enta  of 
of  the  Act,  and  not  exhausted  at  the  determination  of  the  " 
tenancy.  The  first  class  included  .'—drainage  of  land, 
erection  or  enlargement  of  buildings,  laying  down  per- 
manent pasture,  making  and  planting  osier  beds,  making 
water  meadows  or  works  of  irrigation,  making  gardens, 
making  or  improving  roads  or  bridges,  making  or  improv- 
ing watercourses,  ponds,  wells,  or  reservoirs,  or  works  for 
the  supply  of  water  for  agricultural  or  domestic  purposes, 
making  fences,  planting  hops,  planting  orchards,  reclaim- 
ing waste  lands,  and  warping  land.  (Sect.  6.)  The  tenant 
was  not  entitled  to  compensation  unless  these  improvements 
were  executed  with  the  previous  consent  in  writing  of  the 
landlord.  (Sect.  10.)  The  improvements  were  to  be 
deemed  exhausted  at  the  end  of  twenty  years.  (Sect.  6.) 
The  compensation  was  to  be  the  amount  laid  out,  less  a 
deduction  of  one-twentieth  for  each  year  the  tenancy 
endured  after  the  year  of  outlay;  or  when  the  landlord 
was  not  at  the  time  of  consent  absolute  owner,  the  com- 
pensation should  "  not  exceed  a  capital  sum  fairly  repre- 
senting the  addition  which  the  improvement,  as  far  as  it 
continues  unexhausted  at  the  determination  of  the  tenancy, 
then  makes  to  the  letting  value  of  the  holding."     (Sect.  7.) 

Improvements  of  the  second  class  were:  boning  land  Second dafs. 
with  undissolved  bones,  chalking  land,  clay  burning,  clay- 
ing, liming  and  marling  land.  (Sect.  5.)  Notice  must 
have  been  given  in  writing  to  the  landlord  not  more  than 
forty-two  nor  less  than  seven  days  before  executing  the 
improvement ;  and  if  executed  after  notice  to  quit,  it  must 
have  been  done  with  the  previous  consent  in  writing  of  the 
landlord.     (Sect.  12.)     These  improvements  were  to  be 
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deemed  exhausted  at  the  end  of  seven  years  (s.  6) ;  and 
the  compensation  was  "  the  sum  properly  laid  out  by  the 
tenant  on  the  improvement,"  less  one-seventh  part  for  each 
year  after  the  year  of  the  outlay.     (Sect.  8.) 

Improvements  of  the  third  class  were :  application  to 
the  land  of  purchased  artificial  or  other  purchased  manure, 
and  consumption  on  the  holding  by  cattle,  sheep  or  pigs, 
of  cake  or  other  feeding-stuff  not  produced  on  the  holding. 
(Sect.  6.)  The  improvements  were  to  be  deemed  exhausted 
at  the  end  of  two  years.  (Sect.  6.)  The  compensation 
was  "  such  proportion  of  the  sum  properly  laid  out  by  the 
tenant,  as  fairly  represents  the  value  thereof  at  the  deter- 
mination of  the  tenancy  to  an  incoming  tenant."  (Sect.  9.) 
But  no  compensation  was  to  be  allowed  when  the  tenant 
had  taken  from  the  portion  of  the  holding  on  which  the 
improvement  was  executed  **  a  crop  of  com,  potatoes,  hay 
or  seed,  or  any  oth^r  exhausting  m'op,^^ 

The  rights  of  compensation  conferred  by  the  Act  of 
1875  have  been  extended  by  the  Agricultural  Holdings 
Act,  1883.  (46  &  47  Vict.  c.  61.)  This  Act,  which  is 
also  limited  to  England  and  Wales,  came  into  force  on  the 
Ist  of  January,  1884.  (Sect.  53.)  From  that  time  the 
Agricultural  Holdings  Act  of  1875  is  repealed,  with  a 
saving  proviso  in  favour  of  proceedings  pending  and  rights 
acquired  under  the  repealed  Act.     (Sect.  62.) 

It  is  not  every  tenancy,  even  in  agricultural  districts, 
that  will  be  affected  by  the  Act.  The  Act  has  no  applica- 
tion to  anything  but  a  "  holding,"  which  is  defined  to  mean 
"any  parcel  of  hnd  held  by  a  tenant"  (sect.  61),  nor 
to  a  holding  "  that  is  not  either  wholly  agricultural  or 
wholly  pastoral,  or  in  part  agricultural  and  as  to  the 
residue  pastoral,  or  in  whole  or  in  part  cultivated  as  a 
market  garden,  or  to  any  holding  let  to  the  tenant  during 
his  continuance  in  any  office  or  employment  held  under 
the  landlord."     (Sect.  54.) 

The  combined  effect  of  sects.  54  and  61  might,  at  first 
sight,  seem  to  exclude  land  on  which  there  are  houses  and 
farm  or  other  buildings.  But  in  all  Acts  of  Parliament 
the  word  "land"  includes  houses  and  buildings,  unless 
there  are  words  to  exclude  houses  and  buildings.  (52  &  53 
Vict.  c.  63,  8.  3.)  And  although  it  would  be  straining 
language  to  speak  of  a  house  as  either  an  agricultural  or 
pastoral  house,  it  is  obvious  the  Act  was  intended  to  apply 
to  some  holdings  which  include  buildings,  since  it  provides 
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for  compensation  for  the  "enlargement  of  buildings." 
(Sched.  1  (1).)  It  is  submitted  that  the  Act  would  be 
held  to  apply  to  any  holding  which  included  buildings 
where  the  land,  if  demised  alone,  would  fall  within  the 
Act,  and  is  the  principal  part  of  the  holding,  the  buildings 
being  accessorial  to  the  more  complete  enjoyment  of  the 
land;  but  would  not  apply  where  the  building  is  the 
principal  part  of  the  holding,  and  the  land,  notwithstand- 
ing it  might  fall  within  the  Act  if  demised  alone,  is  merely 
accessorial,  as  in  the  case  of  a  few  acres  of  land  let  with  a 
country  mansion,  or  a  small  garden  let  with  a  cottage. 
This  view  seems  to  have  been  adopted  in  a  case  in  the 
county  court.     (Morley  v.  Jones^  32  Sol.  J.  630.) 

The  words  "  agricultural "  and  "  pastoral,"  as  applied  "Agricultural 
to  a  tenancy,  are  used  in  the  Act  without  any  definition,  or  pastoral.'* 
*' Agricultiial"  probably  means  cultivated  by  tillage,  and 
although  "  pastoral "  is  a  misapplication,  it  probably  means 
land  in  grass  for  feeding  purposes.     {Per  Lord  Fitzgerald, 
Westropp  V.  JSlligott,  9  App.  Cas.  815 ;  52  L.  T.  153.) 

It  is  impossible  to  lay  down  any  rule  as  to  what  amount  **  Market 
of  fielHng  garden  produce  by  a  tenant  will  make  his  hold-  firardei^-" 
ing  "in  part  cultivated  as  a  market  garden,"  so  as  to 
bring  it  within  the  Act.  (See  JEx  parte  Hammond,  De 
Gex,  93 ;  14  L.  J.,  Bkcy.  14 ;  Purser  v.  Worthing  Local 
Board,  18  Q.  B.  D.  818 ;  56  L.  J.,  M.  C.  78.)  It  is  sub- 
mitted, however,  that  the  Act  only  applies  where  the 
tenant  carries  on  a  regular  bond  fide  trade  as  a  market 
gardener,  and  that  mere  isolated  sales  of  surplus  produce, 
over  and  above  that  which  the  tenant  may  require  for  his 
own  use,  will  not  bring  a  holding  within  the  Act.  (See 
Ex  parte  Sully,  Re  Wallis,  33  W.  R.  7;i3;  52  L.  T.  625.) 

The  Act  applies  to   Crown  lands  and  lands  of  the  Crown  and 
Duchies  of  Lancaster  and  Cornwall.     (Sects.  35,  36,  37.)     Duchy  Unds. 

The  Act  of  1875  was  restricted  in  its  application  to  No  restriction 
holdings  of  not  less  than  two  acres  in  extent.     There  is  no  ^"  respect  of 
such  restriction  in  the  Act  of  1883.  '^^«^' 

A  tenant  is  defined  as  the  *'  holder  of  land  under  a  land-  Glass  of 
lord  for  a  term  of  years,  or  for  lives,  or  for  lives  and  years,  tenancies,  as 
or  from  year  to  year."     (Sect.  61.)     A  teneuicy  at  will  or  ^^^^i^^' 
for  a  less  period  than  from  year  to  year  is  not  within  the  the  Act. 
Act. 

The  provisions  of  the  Act  as  to  compensation  are,  to  a  Retrospective 
certain  extent,  retrospective,  that  is  to  say,  the  tenant  shall  ^^^  ^^  ^^ 
be  entitled  to  compensation  if  his  tenancy  determines  on 
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or  after  the  oommenoeinent  of  the  Act.  (Sect.  1.)  But 
as  to  improvements  executed  before  the  commencement  of 
the  Act,  this  right  to  compensation  is  limited — firsty  in 
respect  of  improvements  of  the  class  mentioned  in  the  third 
part  of  the  first  schedule,  to  those  executed  within  ten 
years  before  the  1st  of  January,  1884,  and  in  respect  of 
which  the  tenant  is  not  otherwise  entitled  to  compensation ; 
and,  secandli/y  in  respect  of  the  other  classes  of  improve- 
ments, to  those  executed  within  the  like  period,  and  in 
respect  of  which  the  tenant  is  not  otherwise  entitled  to 
compensation,  and  the  landlord,  within  one  year  after  the 
conmiencement  of  the  Act,  declares  in  writing  his  consent 
to  the  making  of  such  improvements.     (Sect.  2.) 

The  operation  of  the  Act  so  far  as  regards  the  first- 
mentioned  right  to  compensation  is  a  little  peculiar. 
Under  the  Act  of  1875,  those  improvements  would  have 
been  deemed  to  be  exhausted  as  to  part  at  the  end  of  two 
years,  and  as  to  the  rest  at  the  end  of  seven  years.  (Ante, 
p.  414.)  Therefore,  it  seems  compensation  may  be  payable 
under  the  Act,  in  respect  of  improvements  which,  at  the 
commencement  of  the  Act,  ought  to  be  deemed  exhausted 
under  the  repealed  Act. 

The  Agricultural  Holdings  Act,  1875,  was  permissive. 
The  Act  of  1883  has  been  regarded  as  compulsory,  but  it 
will  be  found  on  examination  that  even  its  provisions  as  to 
compensation  are  not  strictly  so. 

It  is  provided  by  sect.  55,  that "  any  contract,  agree- 
ment, or  covenant  made  by  a  tenant,  by  virtue  of  which 
he  is  deprived  of  his  right  to  claim  compensation  under 
this  Act  in  respect  of  any  improvement  mentioned  in  the 
first  schedule  hereto  {except  an  agreement  providing  such 
compensation  as  is  hy  this  Act  permitted  to  be  substituted  for 
compensation  under  this  .^c^), shall,  so  far  as  it  deprives  him 
of  such  right,  be  void  both  at  law  and  in  equity."  The 
words  in  italics  modify  very  materially  what  might  other- 
wise seem  to  be  a  stringent  provision,  for  of  the  three 
classes  of  improvements  dealt  with  by  the  Act,  as  to  those 
mentioned  in  Parts  1  euid  2  of  Sched.  1,  the  parties  may, 
upon  whatever  terms  they  like,  contract  themselves  out  of 
the  Act.  (Sects.  3, 4.)  As  to  the  improvements  mentioned 
in  Part  3  of  the  Schedule,  the  parties  may  contract  them- 
selves out  of  the  Act  by  an  agreement  in  writing  executed 
after  the  commencement  of  the  Act,  which  secures  to  the 
tenant  fair  and  reasonable  compensation,  having  regard  to 
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the  ciroumstaiioeB  existmg  at  the  time  of  making  mioh 
agreement.     (Sect.  5.) 

The  compensation  to  be  paid  by  the  landlord  is  only  in  Oompensa- 
respect  of  certain  definite  improTements  of  the  classes  ^^onoiAjm 
specified  in  the  first  schedule  of  the  Act.     (Sect.  1.)  d^!^  im- 

Except  as  to  those  definite  improTements,  the  rights  of  provements. 
landlord  and  tenant  in  respect  of  any  improvements,  em-  Act  does  not 
blements,  tillages,  and  away-going  crops,  under  contract  *^®®*  ^^^ 
or  custom,  are  unaffected  by  the  Act.     (Sects.  57,  60.)         rightef^"^^ 

In  respect  of  matters  for  which  the  Act  provides  com-  but  as  to  those 
pensation,  the  tenant  shall  not  be  entitled  to  claim  com-  improvements 
pensation  by  custom  or  otherwise  than  in  manner  authorized  t^e  Act  is 
by  the  Act.      (Sect.  57.)     And  if  the  tenant  neglect  to  ®^  "^^®' 
claim  in  the  mode  provided  by  the  Act  he  cannot,  in  an 
action  brought  by  the  landlord,  counterclaim  in  respect  of 
compensation  provided  by  the  Act.     {Gaslight  and  Coke  Co. 
V.  Hollmcay,  62  L.  T.  434 ;  Schofield  v.  Hincks,  60  L.  T. 
673;  68  L.  J.,  a.  B.  147.) 

The  compensation  is  only  to  be  paid  on  the  tenant  quit-  Compensa- 
ting his  holding  at  the  determination  of  his  tenancy  (sect.  1),  o^^^^^^^ 
whether  it  determines  by  reason  of  effluxion  of  time  or  from  quitting. 
any  other  cause  (sect.  61)  ;  and  the  right  to  compensation 
enures  to  the  benefit  of  the  tenant's  executors,  adminis- 
trators, assigns,  or  trustees  in  bankruptcy.     (Sect.  61.) 
But  a  trustee  in  bankruptcy  who  disclaims  cannot  claim 
compensation  under  this  Act.     {Schofield  v.  Hincks^  60 
L.  T.  573.) 

The  improvements  are  of  three  classes : — JVrs^,  the  erec-  Improve- 
tion  or  enlargement  of  buildings  and  other  permanent  "?f^^**^®® 
alterations  specified    in    Part  L   of  the  first  schedule; 
second^  drainage;  thirds  boning  and  manuring  the  land, 
and  other  improvements  which  feed  the  soil,  as  specified 
in  Part  III.  of  the  first  schedule. 

In  dealing  with  compensation,  the  Act  distinguishes  Improve- 
between  improvements  executed  before  and  those  executed  mente  exe- 
after  the  commencement  oi  the  Act.     As  to  improvements  i^  January, 
of  the  first  and  second  class  executed  within  ten  years  1884. 
before  the  1st  of  January,  1884,  and  for  which  the  tenant 
is  not  otherwise  entitled  to  compensation,  if  the  landlord 
within  one  year  after  the  1st  of  January,  1884,  declare  in 
writing  his  consent  to  the  making  of  such  improvements, 
the  tenant  may  claim  compensation  under  the  Act  on  quit- 
ting his  holding  at  the  termination  of  his  tenancy.     (Sect. 
2,  sub-sect.  2.)    As  to  improvements  of  the  third  class 
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made  within  ten  years  before  the  1st  of  January,  1884, 
and  for  which  the  tenant  is  not  otherwise  entitled  to  com- 
pensation, he  may,  on  quitting  his  holding,  claim  compen- 
sation.    (Sect.  2,  sub-sect.  1,  ante^  p.  416.) 

Improvements  executed  after  the  Act  commenced  are 
distinguished  according  to  whether  the  contract  of  tenancy 
was  current  at  the  commencement  of  the  Act  or  began 
after. 

As  to  "  a  contract  of  tenancy  current  at  the  commence- 
ment of  the  Act "  (see  sect.  61),  if  any  agreement  in  writ- 
ing, or  custom,  or  the  Act  of  1876,  provides  specific  com- 
pensation for  improvements  of  any  of  the  tluree  classes, 
such  compensation  shall  be  substituted  for  that  provided 
by  the  Act.     (Sect.  5.) 

In  the  case  of  improvements  executed  after  the  1st  of 
January,  1884,  under  contracts  of  tenancy  beginning  after 
that  date,  or  under  contracts  then  current,  but  not  pro- 
viding for  specific  compensation,  the  right  to  compensation 
is  subject  to  slightly  different  conditions. 

Compensation  for  improvements  of  the  first  class  is  only 
payable  if  the  landlord  or  his  agent,  duly  authorized  in 
that  behalf  (that  is,  having  express  authority  for  that  pur- 
pose. Turner  v.  Hutchinson,  2  F.  &F.  185),  has,  previously 
to  the  execution  of  the  improvements,  consented  thereto  in 
writing.  (Sect.  3.)  Indeed,  as  to  most  of  the  improve- 
ments of  this  class,  the  tenant  would  be  guilty  of  waste  if 
they  were  done  without  the  landlord's  sanction.  The  Act 
allows  an  agreed  compensation  to  be  substituted  for  that 
provided  by  the  Act.     (Sect.  3.) 

No  compensation  is  payable  for  the  second  class  of  im- 
provements, unless  the  tenant  has,  not  more  than  three 
months,  and  not  less  than  two  months  (t.  e,y  calendar  months, 
13  &  14  Vict.  c.  21,  s.  4),  before  beginning  to  execute  such 
improvement,  given  to  the  landlord  or  his  agent,  duly 
authorized  in  that  behalf  (see  Tumer  v.  Hutchinson^  supra)  j 
written  notice  of  his  intention  so  to  do,  and  of  the  manner 
in  which  he  proposes  to  do  the  intended  work,  or  unless 
the  parties  agree  to  dispense  with  any  notice.  The  land- 
lord and  tenant  may  agree  on  the  terms  as  to  compensation 
or  otherwise,  and  the  agreed  compensation  shall  be  substi- 
tuted for  that  provided  by  the  Act.     (Sect.  4.) 

No  notice  is  necessary  before  doing  the  improvements 
of  the  third  class,  and  the  tenant  shall  be  entitled  to  com- 
pensation under  the  Act,  except  when  an  agreement  in 
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Mnritin^  secnres  to  the  tenant  ''  fair  and  reasonable  com- 
pensation "  for  such  improvements,  "  having  regard  to  the 
circumstances  existing  at  the  time  of  making  such  agree- 
ment," in  which  case  the  agreed  compensation  shall  be 
deemed  to  be  substituted  for  that  provided  by  the  Act. 
(Sect.  5.) 

This  power  to  question  the  "fairness"  and  "reason-  **  Fair  and 
ableness  "  of  substituted  compensation  will  no  doubt  cause  '®*«>iiablo 
considerable  litigation.  110x1/' 

There  is  no  such  thing  as  reasonableness  in  the  abstract, 
and  it  is  always  necessary  to  take  into  consideration  sur- 
rounding circumstances  to  ascertain  whether  or  not  a  con- 
tract is  reasonable.  {Lewis  v.  Great  WeMern  Rail,  Co,^  47 
L.  J.,  Q.  B.  138  ;  3  Q.  B.  D.  212,  per  Cotton,  L.  J.) 

When  a  contract  is  impeached  on  the  ground  that  it 
does  not  provide  "  fair  and  reasonable  compensation,"  the 
burden  01  proof  as  to  reasonableness  would  seem  to  lie  on 
the  landlord. 

The  most  cogent  evidence  in  favour  of  reasonableness  is 
to  show  that  the  agreement  was  not  forced  upon  the 
tenant,  and  that  he  had  a  fair  alternative  of  getting  rid  of 
it — as,  for  example,  the  liffht  to  compensation  under  the 
Act  at  an  increased  rent — -but  agreed  to  it.  (See  Leuns  v. 
Gh^eat  Western  Rail,  Co,,  supra ;  Manchester,  Sheffield^  8fc. 
Rail,  Co.  V.  Bromi,  8  App.  Cas.  703 ;  53  L.  J.,  Q.  B. 
124.) 

The  measure  of  compensation  is  "  such  a  sum  as  fairly  The  measure 
repi:esents  the  value  of  the  improvements  to  an  incoming  ^  compensa- 
tenant,"  not  taking  into  account  as  part  of  the  improve- 
ment "  what  is  justly  due  to  the  inherent  capabilities  of 
the  soil."  (Sect.  1.)  The  compensation  is  not  necessarily 
limited  to  the  amount  expended  by  the  tenant ;  but  it  is 
not  clear  to  what  extent  the  increased  rental  value  caused 
by  the  improvements  should  be  the  basis  of  calculation. 

The  tenant  may  add  to  his  claim  for  compensation  for  Tenant  may 
improvements,  a  claim  for  compensation  in  respect  of  a  5^^^^*^  « 
breach  of  covenant  or  other  agreement,  connected  with  a  covenant  to 
contract  of  tenancy,  committed  by  the  landlord,  and  both  Ms  claim  for 
are  to  be  ascertained  by  the  same  proceediugs.     This  at  «>™P«isa- 
least  seems  to  be  the  meaning  of  sect.  6  (d),  and  it  is 
assumed  that,  in  the  case  of  a  reference,  the  referees  would 
not  be  entitled  to  award  the  tenant  compensation  in  respect 
of  any  breaches  of  covenant  or  other  matters  which  were 
not  stated  in  his  notice  of  claim  under  sect.  7.    Neither 
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oould  the  referees  in  any  event  deal  with  anything  but 
matters  of  contract. 

From  the  amount  of  compensation  payable  to  the 
tenant  are  to  be  deducted  (1)  any  benefit  allowed  to  the 
tenant  in  consideration  of  his  executing  the  improvement 
(sect.  6  (a)) ;  and  (2)  sums  due  for  rent,  waste,  breaches  of 
covenant  or  agreement  connected  with  the  contract  of 
tenancy  (committed  not  more  than  four  years  before  the 
determination  of  the  tenancy),  taxes,  rates,  and  tithe  rent- 
charffe  due  or  becoming  due  in  respect  of  the  holding,  and 
to  which  the  tenant  is  liable  (sect.  6  (c)) ;  and  (3)  in  the 
case  of  compensation  for  manures  (/.  e,^  Nos.  22  and  23  in 
the  schedule  (sect.  61)),  the  value  of  the  manure  that  would 
have  been  produced  by  the  consumption  on  the  holding  of 
any  hay,  straw,  roots,  or  green  crops  removed  from  the 
holding  within  the  last  two  years  of  the  tenancy,  and  for 
which  a  proper  return  of  manure  to  the  holding  has  not 
been  made.     (Sect.  6  (b).) 

A  tenant  is  not  entitled  to  compensation  for  improve- 
ments, other  than  for  manures  {L  e.,  Nos.  22  and  23  in  the 
first  schedule  (sect.  61)),  begun  by  him  within  one  year 
before  he  quits  his  holding,  or  at  any  time  after  he  has 
received  a  final  notice  to  quit  {i.  <?.,  one  which  results  in 
his  quitting),  unless,  in  the  case  of  a  tenant  from  year  to 
•year,  the  improvements  were  commenced  during  the  last 
year  of  his  tenancy,  but  before  notice  to  quit  given  by  the 
landlord,  or  unless,  in  the  case  of  any  tenant,  he  has  served 
written  notice  on  the  landlord  of  his  intention  to  begin 
the  improvements,  and  the  landlord  has  either  assented  or 
failed  for  a  month  thereafter  to  object  to  the  making  of 
the  improvements.     (Sect.  59.) 

An  incoming  tenant  may,  with  the  consent  of  the  land- 
lord, pay  the  outgoing  tenant  any  compensation  payable 
under  the  Act,  and  stand  in  the  place  of  the  outgoing 
tenant  on  quitting;  the  holding.     (Sect.  56.) 

A  tenant  who  has  held  through  a  succession  of  terms 
will  be  entitled  to  compensation  though  the  improvements 
were  made  during  a  term  prior  to  that  which  determines 
upon  his  quitting.  (Sect.  58.)  This  at  least  seems  to  be 
the  meaning  of  the  somewhat  peculiarly-worded  68th 
section. 

The  sections  in  the  Act  of  1883  which  relate  to  pro- 
cedure are  a  practical  re-enactment  of  the  procedure  provi- 
sions in  the  Act  of  1875.    Those  provisions  were  never 
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the  subjeot  of  any  reported  judicial  decision,  and  their 
construction  upon  many  points  is  a  matter  not  wholly  free 
from  diflBculty. 

The  proceedings  commence  by  the  tenant,  two  [calendar]  Notice  of 
months  at  least  before  the  determination  of  the  tenancy,  ^*"^  *^^ 
giving  written  notice  to  the  landlord  of  his  intention  to  ^^" 
make  a  claim.    The  landlord  may  before  or  within  fourteen 
days  after  the  determination  of  the  tenancy  give  a  written 
notice  of  counter-claim.     (Sect.  7.)     The  landlord  cannot 
initiate  proceedings  under  the  Act. 

Both  notice  and  counter-notice  must  state,  as  far  as  Form  and 
reasonably  may  be,  the  particulars  and  amount  of  the  nature  of  the 
intended  claim.     As  these  notices  form  the  basis  of  the  ^*^"^' 
subsequent  proceedings,  great  care  should  be  taken  in 
framing  them.    In  the  first  place  they  must  be  in  writing, 
though  it  is  not  necessary  they  should  be  signed.    It  seems 
doubtful  whether  a  notice  contained  in  more  than  one 
paper  would  be  suflScient.    (See  Keen  v.  Milhcall  Dock  Co.j 
51  L.  J.,  Q.  B.  277 ;  8  Q.  B.  D.  482.) 

The  notices  must  state  the  "particulars  and  amount"  of 
the  claim.  If  the  claim  proceed  to  a  reference,  the  referees 
would  seem  to  be  bound  to  confine  themselves  to  the  matters 
stated  in  the  particulars.  Should  they,  however,  deal  with 
matters  not  so  stated,  an  injunction  would  not  be  granted  to 
restrain  them.  {North  London  Rail,  Co,  v.  Oreat  Northern 
Rail  Co,,  52  L.  J.,  Q.  B.  380 ;  11  Q.  B.  D.  30.)  But 
should  they  award  in  respect  of  matters  not  so  included, 
and  the  case  be  one  in  which  an  appeal  lies  under  sect.  23, 
their  award  may  be  impeached  in  that  way.  If  no  appeal 
lies,  and  an  order  for  payment  should  be  made  by  the 
county  court  under  sect.  24,  it  is  submitted  that  the  order 
might  be  restrained  by  prohibition.  (See  South  Easteim 
Rail,  Co.  V.  Railicay  Commissioners^  50  L.  J.,  Q.  B.  201 ; 
6  Q.  B.  D.  586 ;  Toojner  v.  London,  Chatham  and  Dover 
Rail.  Co.,  47  L.  J.,  Ex.  276 ;  2  Ex.  D.  450.) 

The  notice  may  be  served  personally,  or  by  leaving  it  Service  of 
at,  or  sending  it  by  registered  letter  to,  the  person's  last  notice, 
known  place  of  abode  in  England.     (Sect.  28.) 

If  the  parties  agree  upon  the  compensation  the  matter  Matters  wMoh 
is  settled ;  if  they  do  not  agree,  it  must  go  to  a  reference.  ™*yj®  ^' 
(Sect.  8.)     In  addition  to  questions  of  compensation  for  t^Aoi^ 
improvements,  questions  as  to  compensation  for  the  value 
of  fixtures  left  on  the  holding  by  the  tenant  (sect.  34,  sub- 
sect.  6),  and  as  to  the  reduction  of  rent  in  respect  of  land. 
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of  which  possession  is  resumed  by  the  landlord  (sect.  41),  are 
to  be  settled  by  reference  under  the  Act,  but  without  appeal. 

The  reference  may  be  to  a  single  referee,  jointly  ap- 
pointed; or,  if  the  parties  cannot  concur,  then  to  two 
referees,  one  appointed  by  each  party.     (Sect.  9.) 

Where  two  referees  are  appointed  an  umpire  must  be 
appointed.  This  appointment,  on  the  requisition  of  either 
party  at  the  time  of  appointing  his  referee,  may  be  made 
either  by  the  Land  Commissioners  for  England  or  the 
county  court,  unless  in  the  latter  case  the  other  party  dis- 
sents from  the  umpire  being  so  appointed,  in  which  event 
he  shall  be  appointed  by  the  Land  Commissioners. 
(Sect.  10.  [Now  the  powers  of  the  Land  Commissioners 
are  transferred  to  the  Board  of  Agriculture,  52  &  53 
Vict.  c.  30,  s.  2].)  In  all  other  cases  the  umpire  is  to  be 
appointed  by  the  referees  before  entering  on  the  reference. 
(Sect.  9,  sub-sect.  7.)  In  case  of  his  death  or  incapacity 
the  referees  must  appoint  another ;  on  their  failure  to  do 
so  the  county  court  may  appoint  one.  (Sect.  9.)  The 
before-mentioned  powers  of  tne  county  court  are  exercis- 
able by  the  judge  or  by  the  registrar  with  the  consent 
of  the  parties.  (Sect.  11.)  The  application  is  by  sum- 
mons.    (C.  C.  E.  1889,  Ord.  XL.,  r.  7.) 

County  court  means  the  court  within  the  district  whereof 
the  holding  or  the  larger  part  thereof  is  situate. 

The  delivery  to  a  referee  of  his  appointment  shall  be 
deemed  a  submission  to  a  reference  by  the  party  delivering 
it.  The  submission  is  irrevocable  except  by  consent  of  the 
other  party.     (Sect.  12.) 

The  referees  and  umpire  have  the  ordinary  power  of 
arbitrators  to  require  the  production  of  documents  and 
evidence,  and  to  examine  witnesses,  who  shall  be  punish- 
able for  perjury.     (Sect.  13.) 

The  Arbitration  Act,  1889  (52  &  53  Vict.  c.  49),  s.  24, 
enacts  that  such  Act  "shall  apply  to  every  arbitration 
under  any  Act  passed  before  or  after  the  commencement 
of  this  Act,  as  if  the  arbitration  were  pursuant  to  a  sub- 
mission, except  in  so  far  as  this  Act  is  inconsistent  with 
the  Act  regulating  the  arbitration,  or  with  any  rules  or 
procedure  authorized  or  recognized  by  that  Act."  {Re 
Knight  and  Tabernacle  Permanent  Building  8ociett/y  [1891] 
2  Q.  B.  63;  [1892]  A.  C.  298;  60  L.  J.,  Q.  B.  633.) 
This  would  enable  either  party  to  require  the  referee  to 
state  a  special  case.     {lb,) 
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There  is  power  to  proceed  in  the  reference  ex  parte ^  after  Prooeedmg 
notice  given  to  the  parties.     (Sect.  14.)     This  course  should  ^^P^^^- 
not  be  adopted  where  there  is  reasonable  excuse  for  a 
party's  non-attendance.     (Eedman,  Arb.  135,  2nd  ed.) 

The  award  must  be  in  writing  (sect.  15)  and  made,  ready  The  award, 
for  delivery,  in  the  case  of  a  single  referee,  within  twenty-  tune  for, 
ei^ht  days  after  appointment,  in  the  case  of  two  referees 
within  twenty-eight  days  after  the  last  of  the  two  appoint- 
ments, or  within  such  extended  time  not  exceeding  twenty- 
one  days  longer  as  they  may  by  writing  jointly  appoint. 
(Sect.  16.)  If  the  two  referees  fail  to  award  within  the 
time  aforesaid,  their  authority  shall  cease,  and  the  matter 
shall  stand  referred  to  the  umpire,  who  shall  make  his 
award  within  twenty-eight  days  after  notice  to  him  in 
writing ;  this  time  may  be  extended  by  the  registrar  of  the 
county  court.     (Sect.  18.) 

The  award  should  be  carefully  drawn.  It  must  not  must  be 
award  compensation  generally,  but  must  deal  specifically  '^^°'  ^^^ 
with  the  several  matters  referred,  and,  where  the  landlord 
desires  to  charge  his  estate  with  the  compensation  found 
due  to  the  tenant,  specify  the  time  at  which  the  compensa- 
tion is  to  be  deemed  exhausted.  (Sect.  19.)  The  award 
may  deal  with  the  costs  of  the  reference  (sect.  20),  and  shall 
fix  a  day  not  sooner  than  one  [calendar]  month  after 
delivery  of  the  award  for  payment  of  money  awarded  for 
compensation  costs,  or  otherwise  (Sect.  21 ;  for  form  of 
award  see  Hedman,  Arb.  366,  2nd  ed.) 

The  costs  of  the  reference  are  in  the  discretion  of  the  Coete. 
referees  or  umpire,  and  are  subject  to  taxation  by  the 
registrar  of  the  county  court.     (Sect.  20.) 

"  An  award  shall  not  be  questioned  otherwise  than  as  Mode  of  un- 
provided by  this  Act "  (sect.  22),  that  is,  by  anpeal.     This  ^^^« 
does  not,  it  is  submitted,  take  away  the  right  of  either  * 
party  to  proceed  by  prohibition  where  the  referees  or  umpire 
act  in  excess  of  their  authority.     {Ante^  p.  421.) 

An  appeal  lies  against  an  award  "  where  the  sum  claimed  Appeal,  when 
for  compensation  exceeds  100/."  (sect.  23),  irrespective  of  ^^^  "®^- 
the  amount  actually  awarded.  It  seems  that  the  tenant's 
claim  must  exceed  100/.,  for  it  is  the  only  claim  which  in 
section  7  is  spoken  of  as  a  claim  for  "  compensation.''  But  it 
was  held  by  Judge  Turner  in  Wharton  v.  Wilson  (79  L.  T. 
Jour.  367),  that  an  appeal  lies  also  where  the  landlord's 
claim  exceeds  100/.  He  further  held  that  on  an  appeal 
fresh  evidence  might  be  given. 
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Notice  of  appeal  mtist  be  given  within  seven  days  after 
delivery  of  the  award.  The  appeal  is  to  the  oounfy  oonit 
judge. 

The  appeal  is  limited  to  the  four  "  grounds  "  stated  in 
section  23,  but  the  first  ground,  viz.,  "  that  the  award  is 
invalid,"  will  always  be  alleged,  and  with  particulars  of 
the  invalidity  will  be  sufficient  upon  which  to  impeach  the 
award  on  any  of  the  ordinary  grounds  for  setting  aside  an 
award.     (See  Eedman,  Arb.  265,  2nd  ed.) 

There  is  no  appeal  upon  facts  only.  {Smith  v.  Acocky 
79  L.  T.  Jour.  298 ;  see  also  BrumMll  v.  Atkinsouy  29  SoL 
J.  29.) 

By  the  County  Court  Eules,  1889  (Ord.  XL.),  appli- 
cable  to  appeals  imder  the  Agricultural  Holdings  Acts, 
1875  and  1883,  it  is  provided  that  the  appellant  shaU, 
within  eight  days  after  the  delivery  of  the  award,  file  a 
copy  thereof,  with  a  concise  statement  in  writing  of  his 
grounds  of  appeal,  containing  the  particulars  mentioned 
in  the  rule.     (R.  2.)     The  Act  of  1883,  s.  23,  limits  the 
time  of  appeal  to  seven  days.     It  will  be  a  wise  precaution 
to  keep  within  that  time.     Within  twenty-four  hours  after 
the  filing  of  the  statement  the  registrar  shall  transmit  a 
copy  to  every  respondent.     (R.  3.)     The  respondent  shall, 
within  eight  days  after  such  transmission,  deliver  to  the 
registrar  a  statement,  signed  by  himself  or  his  solicitor, 
showing  whether  he  disputes  the  validity  in  law  of  any 
and  which  of  the  objections  to  the  award,  or  of  the  trutii 
in  fact  of  any  and  which  of  the  grounds  of  appeal,  or  admits 
the  validity  in  law  and  truth  in  fact  of  any  and  which  of 
the  grounds  of  appeal,  and  whether  he  prays  that  the  case 
may  be  remitted  to  be  reheard.     (R.  4:)     A  copy  of  the 
award,  grounds  of  appeal,  and  respondent's  statement,  are 
to  be  transmitted  by  the  registrar  to  the  judge,  who  shall 
appoint  a  time  and  place  for  hearing.     (R.  6.)     Rule  6, 
that  the  judge  shall  hear  and  determine  the  appeal,  and 
the  order  thereupon  may  be  enforced  in  the  same  manner 
as  any  other  judgment  of  the  Court  must  be  read  in  con- 
nection with  sect.  23  of  the  Act  of  1883,  which  provides 
that  the  judge  shall  hear  the  appeal,  and  may  remit  the 
case  in  whole  or  in  part  to  the  referees  or  umpire ;  and 
that  the  decision  of  the  judge  shall  be  final,  save  that  he 
shall  at  the  request  of  either  party  state  a  special  case  for 
the  High  Court  on  a  question  of  law.     (Sect.  23.) 
Costs  in  the         Costs  of  proceedings  in  the  county  court  are  in  the  dis^* 

county  oonrt. 
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oretlon  of  the  Gonrt,  and  are  to  be  taxed  by  the  registrar. 
(Sect.  27.) 

Money  agreed,  awarded,  or  ordered  on  appeal  to  be  paid  Oompenaa- 
for  compensation,  costs,  or  otherwise,  if  not  paid  within  *^°^»  ^^T. 
fourteen  days  shall  be  recoverable,  upon  order  made  by  ' 

the  county  court  judge,  as  upon  an  ordinary  judgment  of 
the  county  court.     (Sect.  24.) 

Where,  however,  the  landlord  is  a  trustee,  the  amount  in  the  oase  of 
shall  not  be  recoverable  against  him  personally,  but  shall  *  trustee, 
be  a  charge  on  the  holding  (sect.  31),  and  he  may  obtain 
from  the  county  court  a  charge  on  the  holding.  {lb,) 
This  charge,  if  in  respect  of  improvements  of  the  first  or 
second  class,  must  be  registered  under  the  Lands  Charges 
Eegistration  Act,  1888  (53  &  54  Vict.  c.  57,  s.  3).  In  the 
case  of  trustees  of  ecclesiastical  or  charity  lands  these 
powers  of  charging  the  land  can  only  be  exercised  with 
the  previous  approval  in  writing  of  the  Charity  Commis- 
sioners (sect.  40),  which  should  be  produced  upon  the 
application  to  the  county  court. 

The  Act  contains  beneficial  provisions  in  favour  of  ten-  charge  upon 
ants  for  life,  and  other  limited  owners  whose  estate  in  the  holding  in 
property  may  determine  before  the  compensated  improve-  ^^'qwiiot 
ment  may  have  been  exhausted.     In  addition  to  the  power 
given  to  limited  owners  to  consent  and  contract  as  if  they 
were  owners  of  the  fee,  or  in  the  case  of  leaseholds,  pos- 
sessed of  the  whole  leasehold  estate  (sect.  42),  it  is  provided 
that  a  landlord  on  paying  compensation,  or  on  expending 
money  on  drainage,  may  obtain  from  the  county  court  a 
charge  on  the  holding  in  respect  of  the  sum  paid  or  ex- 
pended.    (Sect.  29.)     This  charge  may  be  assigned  to  a 
company  incorporated  by  Parliament,  and  having  power 
to  advance  money  for  the  improvement  of  land  (sect.  32) ; 
but  the  charging  power  in  the  case  of  lands  belonging  to  Lands  of  a 
a  See  can  only  be  exercised  with  the  written  approval  of  See, 
the  Estates  Committee  of  the  Ecclesiastical  Commissioners 
(sect.  38),  and  in  the  case  of  glebe  land,  or  other  land  of  a  benefice, 
belonging  to  an  ecclesiastical  benefice,  with  the  previous 
written  approval  of  the  patron,  or  of  the  Grovemors  of 
Queen  Anne's  Bounty,  who  may  pay  the  compensation 
and  obtain  a  charge  on  the  holding.     (Sect.  39.) 

Under  the  Settled  Land  Act,  1882  (45  &  46  Yiot.  o.  Capital 
38),  moneys  raised  by  the  sale  or  mortgage,  &c.,  of  settled  ?^f^^®J 
land,  are  called  capital  moneys  arising  under  the  Act,  and  ^ct,  1882 
are  thereby  authorized  to  be  applied  for  different  purposes,  applied  for 
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improTe- 
meDits. 


Nature  of 
the  charge 
created. 


and,  amongst  others,  by  the  25th  section  of  the  Act,  for 
the  execution,  on  land  held  under  the  same  settlement,  of 
certain  improvements.  By  the  Act  of  1883  it  is  provided 
that  such  capital  moneys  may  be  applied  in  payment  of 
any  moneys  expended  and  costs  incurred  by  a  lemdlord,  or 
in  discharge  of  a  charge  created  on  a  holding  in  respect  of 
the  execution  of  any  improvements  mentioned  in  the  first 
and  second  parts  of  the  first  schedule.     (Sect.  29.) 

When  the  landlord  is  a  tenant  in  fee  simple,  or  in  tail, 
or  a  tenant  for  life,  a  charge  upon  the  holding  mil  be  a 
charge  upon  the  fee  simple :  if  the  landlord  is  only  him- 
self a  tenant  as  defined  by  the  Act  (t.  &.,  for  a  term  of 
years  or  for  lives,  or  for  lives  and  years,  or  from  year  to 
year  (sect.  61)),  the  charge  shall  not  extend  beyond  his 
interest.     (Sect.  30.) 


Matters  for 

oompensa- 

tion. 


Deductions 
from  oom- 
penBation. 


(b)  The  Allotments  Compensation  for  Crops  Act^  1887. 

The  Allotments  and  Cottage  G^ardens  Compensation  for 
Crops  Act,  1887  (50  &  51  Vict.  c.  26),  is  a  miniature 
Agricultural  Holdings  Act.  It  applies  only  to  a  holding 
of  any  parcel  of  land  not  more  than  two  acres  in  extent, 
'^  held  by  a  tenant  imder  a  landlord  and  cultivated  as  a 
garden  or  as  a  farm,  or  partly  as  a  garden  and  partly  as  a 
farm."     (Sect.  4.) 

The  tenant  of  such  a  holding  is  entitled  upon  the  deter- 
mination of  his  tenancy,  notwithstanding  any  agreement 
to  the  contrary,  to  obtain  from  the  landlord  compensation 
in  money : — 

(a)  For  crops,  including  fruit,  growing  upon  the  holding 

in  the  ordinary  course  of  cultivation,  and  for  fruit 
trees  and  fruit  bushes  growing  thereon,  which  have 
been  planted  by  the  tenant  with  the  previous  con- 
sent in  writing  of  the  landlord. 

(b)  For  labour  expended  upon  and  for  manure  applied 

to  the  holding  since  the  taking  of  the  last  crop 
therefrom  in  anticipation  of  a  future  crop. 

(c)  For  drains,  and  for  any  outbuildings,  pig-sties, 
fowl-houses,  or  other  structural  improvements 
made  by  the  tenant  upon  his  holding  with  the 
written  consent  of  his  landlord.     (Sect.  5.) 

In  ascertaining  the  amount  of  compensation  payable  to 
the  tenant  any  sum  due  to  the  landlord  in  respect  of  r^it, 
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or  of  any  breach  of  the  oontract  of  tenancy,  or  wilful  or 
negligent  damage  committed  or  permitted  by  the  tenant, 
shall  be  taken  into  account  in  reduction  of  the  compensa- 
tion.    (Sect.  6.) 

If  the  parties  do  not  agree  upon  the  amount  and  time  Appointment 
of  compensation,  it  is  to  be  settled  by  an  arbitrator.  (Sect.  ®*  arbitrator. 
7.)  If  they  do  not  concur  in  the  appointment  of  an  arbi- 
trator, they  or  either  of  them  may  apply  to  the  justices  of 
the  peace  acting  in  the  petty  sessional  division  in  which 
the  holding  is  situated,  and  such  justices  are  to  appoint 
one  of  their  number,  not  being  interested  in  the  holding, 
or  other  competent  person  not  being  interested  as  afore- 
said, to  be  arbitrator  (sect.  8),  whose  consent,  in  all  cases 
in  which  it  is  practicable,  sball  be  obtained  to  act  without 
remuneration,  and  in  other  oases  they  shall  fix  his  reason- 
able remuneration.     (Sect.  9.) 

The  arbitrator  must  proceed  to  act  within  seven  days  Power  of 
after  his  appointment  (sect.  10),  and  has  power  to  take  ^^^i*™*^*'* 
evidence,  and  administer  oaths,  and  take  affirmations  (sect. 
11),  and  to  proceed  ex  parte  after  notice  (sect.  12),  and 
must  make  his  award  in  writing  within  fourteen  days  after 
his  appointment,  unless  the  parties  extend  the  time  to 
twenty-eight  days.     (Sect.  13.) 

The  award  may  deal  with  the  costs  of  the  arbitration  The  award, 
(sect.  14),  and  must  fix  a  day,  not  sooner  than  fourteen 
days  after  delivery  of  the  award,  for  payment  of  the 
money  awarded.     (Sect.  15.)     It  is  final  and  conclusive 
(sect.  16),  and  any  money  awarded  to  be  paid  shall  be  Recovery  of 
recoverable  upon  order  made  by  the  judge  of  the  county  *"^°!^^ 
court  within  the  district  of  which  the  holding  is  situate,  as 
money  ordered  to  be  paid  by  a  county  court  imder  its 
ordinary  jurisdiction.     (Sect.  17.) 

In  the  case  of  an  allotment  let  by  a  sanitary  authority  Allotments  let 
under  the  Allotments  Act,  1887  (51  &  52  Vict.  o.  48),  if  ^JjJ^^X^^ 
the  tenancy  is  determined  by  the  authority  under  the  pro-  *^   ^     ' 
visions  of  that  Act,  the  compensation  is  to  be  assessed  by 
an  arbitrator  appointed  by  such  authority,  or  if  the  tenant 
so  elect,  by  an  arbitrator  appointed  under  the  Allotments 
Compensation  for  Crops  Act,  1887,  or  the  Agricultural 
Holdings  Act,  1883.     (Sect.  8,  sub-s.  2.) 
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(o)  The  Tenants^  Compensation  Acty  1890. 

The  next  Aot  providing  oompensation  for  agricultaral 
tenants  was  the  Tenants'  Compensation  Act,  1890  (53  & 
64  Vict.  c.  57),  the  principal  object  of  which  was  to  enable 
a  tenant  to  obtain  compensation  under  the  Agricultural 
Holdings  Act,  1883,  or  the  Allotments  and  Cottage  Gar- 
dens Compensation  for  Crops  Act,  1887  (therein  referred 
to  as  the  principal  Acts),  in  a  case  in  which  the  land  is  in 
mortgage  and  the  tenancy  is  void  as  against  the  mortgagee. 
The  second  section  enacts  as  follows : — 
"Where  a  person  occupies  land  under  a  contract  of 
tenancy  with  the  mortgagor,  whether  made  before  or  after 
the  passing  of  this  Act,  which  is  not  binding  on  the  mort- 
gagee of  such  land,  then — 

"  (1.)  The  occupier  shall,  as  against  the  mortgagee  who 
takes  possession,  be  entitled  to  any  compensation 
which  is,  or  would  but  for  the  mortgagee  taking 
possession  be  due  to  the  occupier  from  the  mort- 
gagor as  respects  crops,  improvements,  tilla&^s,  or 
other  matters  connected  with  the  land,  whether 
under  the  principal  Acts  or  the  custom  of  the 
country,  or  agreements  sanctioned  by  the  principal 
Acts: 

"  Provided  that  any  sum  ascertained  to  be  due  to 
the  occupier  for  such  compensation  or  for  any  costs 
connected  therewith,  may  be  set  o£E  against  any 
rent  or  other  sum  due  from  him  in  respect  of  the 
land,  and  recovered  as  compensation  under  the 
principal  Acts,  but  unless  so  set  off  shall,  as  against 
the  mortgagee,  be  charged  and  recovered  in  ac- 
cordance only  with  section  thirty-one  of  the  Agri- 
cultural Holdings  Act,  1883,  as  if  the  mortgagee 
were  the  landlord  within  the  meaning  of  that 
section. 
"  (2.)  Before  the  mortgagee  deprives  the  occupier  of 
possession  of  the  land  otherwise  than  in  accordance 
with  the  said  contract,  he  shall  give  to  the  occupier 
six  months'  notice  in  writing  of  his  intention  so  to 
deprive  him ;  and  if  he  so  deprives  him,  compensation 
shall  be  due  to  the  occupier  for  his  crops,  and  for 
any  expenditure  upon  the  land  which  he  has  made 
in  the  expectation  of  holding  the  land  for  the  full 
term  of  his  contract  of  tenancy,  in  so  far  as  any 
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improyement  resulting  therefrom  is  not  exhausted 
at  the  time  of  his  being  so  deprived,  and  such  com- 
pensation shall  be  determined  in  like  manner  as 
compensation  under  the  principal  Acts,  and  shall 
be  set  off,  charged,  and  recovered  in  maimer  before 
provided  in  this  section.  This  sub-section  shall 
only  apply  where  the  said  contract  is  for  a  tenancy 
from  year  to  year,  or  for  a  term  of  years  not 
exceeding  twenty-one,  at  a  rack-rent." 


Sect.  5. — Tenant^a  Liability  for  holding  over. 

Where  there  is  a  demise  of  a  house  or  premises,  there  is  Lessee  bound 
an  undertaking  express  or  implied  by  the  tenant  that  he  ^  deliver  up 
will  at  the  expiration  of  the  term  deliver  up  possession  to  P'®""®®** 
the  laudlord.  {Henderson  v.  Squire^  38  L.  J.,  Q.  B.  73 ; 
L.  E.,  4  Q,.  B.  170.)  If  he  neglect  to  do  so,  the  landlord 
is  entitled  by  way  of  damages  to  the  actual  amount  of 
loss  he  has  sustained.  ( Watson  v.  Lane^  11  Ex.  769 ;  25 
L.  J.,  Ex.  101.)  Thus,  if  he  has  let  the  premises  to  another, 
and  has  to  pay  damages  on  account  of  not  being  able  to 
give  possession,  the  tenant  is  liable  for  such  damages  and 
costs.  {Bramley  v.  Chesterton,  27  L.  J.,  0.  P.  23;  2  C.  B., 
N.  S.  592.)  The  tenant  is  also  responsible  for  the  act  of 
his  sub-tenant  in  holding  over,  and  until  absolute  posses- 
sion is  given,  continues  liable  for  rent  {Harding  v.  Crethoniy 
1  Esp.  47;  Ibbs  v.  Richardson,  9  A.  &  E.  849),  and  will 
have  to  bear  the  costs  of  an  ejectment  against  the  under- 
tenant {Henderson  v.  Squire,  supra),  and  other  special 
damage  including  a  sum  equivalent  to  the  loss  of  rent 
resulting  from  possession  not  haviog  been  delivered. 

Where  premises  are  let  for  a  certain  term  to  two  persons.  Liability  for 
and  at  the  end  of  the  term  one  of  them  holds  over  with  the  ^^jjf^"* 
assent  of  the  other,  both  will  be  liable  for  the  time  during    °    ^^  ^^^^' 
which  the  one  holds  over.     {Chnsty  v.  Tancred,  7  M.  &  w. 
127 ;  9  ib.  438 ;  Tancred  v.  Christy,  12  ib.  316.)     But  one 
tenant  cannot  make  his  co-tenant  liable  by  holding  over 
without  his  assent.     {Draper  v.  Crofts,  15  M.  &  W.  166.) 
The  co-tenant  so  holding  over,  however,  becomes  liable  as 
a  tenant  on  sufferance  to  pay  the  landlord  for  the  use 
and  occupation  of  the  premises.     {Leigh  v.  Dickeson,  15  Q. 
B.  D.  60 ;  54  L.  J.,  Q.  B.  18.) 
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After  the  expiration  of  the  tenancy  any  third  person 
continuing  in  occupation,  e.g,y  a  bill  of  sale  holder,  for  the 
purpose  of  selling  effects  on  the  premises,  may  be  treated 
as  a  trespasser.     {Smith  v.  Brotcn^  48  L.  J.,  Ch.  694.) 

If  the  tenant,  with  the  consent  of  the  landlord,  continue 
in  possession,  a  new  tenancy  is  created.  {Ante,  p.  2.)  But 
mere  continuance  in  possession  against  the  will  of  the 
landlord,  after  the  determination  of  the  tenancy  without 
acceptance  of  rent  by  the  landlord  does  not  constitute  a  new 
tenancy.  {Cusack  v.  Farre/l,  18  L.  R.,  Ir.  494  ;  20  ib,  66.) 
Obtaining  A  person  wTODgfully  holding  possession  of  hereditaments 

^J^^^^^^  ^    cannot  treat  the  rightful  owner  who  enters  as  a  trespasser. 

{Butcher  v.  Butcher,  7  B.  &  C.  402.)  After  a  tenancy  has 
determined,  any  act  of  the  landlord  showing  an  intention 
to  take  possession  is  sufficient  to  re-vest  the  possession  in 
him,  and  thenceforth  the  tenant  and  those  claiming  under 
him  are  wroDgfully  in  possession  and  liable  to  be  treated 
as  mere  trespassers.  {Hey  v.  Moorhouse,  6  Bing.  N.  C.  52 ; 
Jones  V.  Chapman,  18  L.  J.,  Ex.  456;  2  Ex.  803.)  The 
landlord  may  assert  his  right  to  possession  by  entry,  and 
expel  the  tenant.  This,  subject  to  the  provisions  of 
sect.  14  of  the  Conveyancing  Act,  1881,  he  may  do  either 
by  peaceably  taking  possession  {Taunton  v.  Costar,  7  T.  R. 
431),  by  breaking  open  the  door  of  a  house  which  the 
tenant  has  vacated  {Turner  v.  Meyniott,  1  Bing.  158),  or, 
even  if  the  tenant  and  his  family  remain  in  possession,  the 
landlord  may  enter  forcibly  and  put  him  out,  first  request- 
ing him  to  go,  and  in  case  of  refusal  using  only  such  force 
as  is  necessary  to  overcome  his  resistance.  For  a  breach  of 
the  peace  committed  in  making  a  forcible  entry  and  expul- 
sion the  landlord  may  become  liable  to  an  indictment  for 
breach  of  the  peace,  but  he  will  not  be  liable  to  the  other 
person  in  damages  for  trespass  and  assault.  {Damon  v. 
mison,  11  a  B.  890;  17  L.  J.,  Q.  B.  196;  Harrey  v. 
Brydges,  14  M.  &  W.  437,  442;  1  Ex.  261;  Delany  v. 
Fox,  26  L.  J.,  C.  P.  5 ;  Lows  v.  Telford,  1  App.  Cas.  414 ; 
46  L.  J.,  Ex.  613  ;  35  L.  T.  69 ;  Scott  v.  Brourn,  51  L.  T. 
746.)  So  far  as  Nacton  v.  Ilarland  (1  M.  &  Gr.  644)  is  a 
decision  that  the  landlord  would  be  Uablo  to  an  action  for 
forcible  entry  and  expulsion,  it  must  be  considered  as 
practically  overruled.  {Blades  v.  Higgs,  30  L-  J.,  C.  P. 
347 ;  10  C.  B.,  N.  S.  713.)  For  independent  wrongful 
acts  done  in  the  course  of  or  after  the  forcible  entry  the 
landlord  will  be  liable  to  an  action.     {Beddall  v.  Matt-- 
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landy  17  Ch.  D.  174 ;  50  L.  J.,  Ch.  401 ;  JEdtcick  v.  Satcka, 
18  Ch.  D.  199 ;  60  L.  J.,  Ch.  577 ;  Pollen  v.  Breicer,  7 
C.  B.,  N.  S.  371.^  But  not  for  injury  resulting  merely 
from  the  tenant  s  obstinacy  in  remaining  in  possession. 
{Jones  V.  Folet/,  [1891]  1  Q.  B.  730 ;  60  L.  J.,  Q.  B.  464.) 
Thus,  where  a  tenant  held  over  and  refused  to  give  up 
possession  on  the  expiration  of  his  term,  and  the  landlord 
who  wished  to  re-build  the  premises  removed  the  roof,  and 
in  the  course  of  such  removal  part  of  the  roof  fell  and 
damaged  the  furniture,  this  was  held  not  to  be  a  forcible 
entry  or  give  any  right  of  action  to  the  tenant.     {lb.) 

It  is,  however,  always  dangerous  to  trust  to  force  to  obtain 
possession,  and  where  it  cannot  be  obtained  without  per- 
sonal violence,  the  wiser  course  is  to  proceed  by  ejectment. 
{Seepostj  Chap.  XI.) 

The  statute  5  Ric.  2,  c.  8,  s.  1,  provides  that  "  none  from 
henceforth  make  any  entry  into  lands  and  tenements  but 
in  case  where  entry  is  given  by  the  law,  and  in  such  case 
not  with  strong  hand  nor  with  multitude  of  people,  but 
only  in  peaceable  and  easy  manner ;"  and  in  Edicick  v. 
Hawken  {supra)  ^  it  was  held  that  a  licence  by  the  tenant  to 
the  landlord  to  make  a  forcible  entry  was  void,  as  being  a 
licence  to  commit  a  crime  imder  the  above  statute. 

In  addition  to  his  other  liabilities,  a  tenant  may,  by 
holding  over,  become  responsible  for  double  value  or  double 
rent. 

By  4  G^eo.  2,  o.  28,  s.  1,  it  is  enacted,  that ''  In  case  any  Double  value, 
tenant  or  tenants  for  any  term  of  life^  lives,  or  years,  or 
other  person  or  persons  who  are  or  shall  come  into  posses- 
sion of  any  lands,  tenements,  or  hereditaments,  by,  from,  or 
imder,  or  by  collusion  with  such  tenant  or  tenants,  shall 
icilfulhj  hold  over  any  lands,  tenements  or  hereditaments 

fer  "fne  determination  of  such  term  or  terms,  and  after 
demand  made  and  notice  in  tenting  given  for  delivering  the 
possession  thereof,  by  his  or  their  landlords  or  lessors,  or 
the  person  or  persons  to  whom  the  remainder  or  reversion 
of  such  lands,  tenements  or  hereditaments  shall  belong,  his 
or  their  agent  or  agents  thereunto  lawfully  authorized 
[includiug  a  receiver  appointed  by  the  Court  {Wilkinson 
V.  Colley,  5  Burr.  2694),  and  a  receiver  appointed  by  the 
parties  under  a  mortgage  deed  {Poole  v.  Warren,  8  A.  &  B. 
582)],  then  and  in  such  case,  such  person  or  persons  so 
holding  over  shall,  for  and  during  the  time  he,  she  or  they 
shall  so  hold  over,  or  keep  the  person  or  persons  entitled 
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out  of  possession  of  the  said  lands,  tenements  or  heredita- 
ments as  aforesaid,  pay  to  the  person  or  persons  so  kept 
out  of  possession,  their  exeoutors,  adminiBtrators,  or  assigns, 
at  the  rate  of  double  the  yearly  value  of  the  lands,  tene- 
ments, and  hereditaments  so  detained,  for  so  long  as  the 
same  are  detained,"  to  be  recovered  by  action,  and  against 
the  recovering  of  which  said  penalty  there  shall  be  no  relief 
in  equity. 

This  is  a  penal  statute,  and  is  to  be  construed  strictly, 
and  the  action  does  not  lie  against  a  weekly  tenemt  who  is 
not  a  tenant  "  for  life,  lives,  or  years  "  {Lloyd  v.  RosbeCy  2 
Camp.  453),  nor  against  a  quarterly  tenant  {Wilkinson  v. 
Sally  3  Bing.  N.  C.  531.)  But  it  does  lie  against  a  yearly 
tenant.  (See  Lake  v.  Smithy  1  B.  &  P.  N.  E.  174.)  The 
Act  applies  only  to  a  "  wilful "  and  contumacious  holding 
over,  and  not  to  a  holding  over  under  a  bond  fide  mistake 
as  to  the  tenant's  own  rights  {Wright  v.  Smithy  5  Esp. 
203) ;  provided  the  mistake  was  a  reasonable  one  to  make 
{Hirst  V.  norUy  6  M.  &  W.  393),  or  where  there  is  a 
dispute  as  to  the  landlord's  title  {Swinfen  v.  Bacon,  30 
L.  J.,  Ex.  33 ;  6  H.  &  N.  846) ;  or  where  the  premises 
are  held  over  by  a  sub-tenant  without  the  tenant's  autho- 
rity or  assent.     {Rands  v.  Clarky  19  W.  E».  48.) 

The  remedy  of  double  value  is  given  only  in  case  of  a 
holding  over  after  '^  a  demand  made  and  notice  in  writing 
given "  by  the  landlord  or  his  agent.  But  the  require- 
ment of  the  Act  will  be  satisfied,  in  the  case  of  a  tenant 
from  year  to  year,  by  a  valid  written  notice  to  quit  without 
further  demand.  {Hirst  v.  Honiy  6  M.  &  W.  393 ;  Page 
V.  More,  15  Q.  B.  684.)  In  the  case  of  a  tenant  for  a 
term  of  years,  the  demand  may  be  served  either  previous 
to  the  expiration  of  the  term  {Cutting  v.  Derby y  2  W.  Bl. 
1075),  in  which  case  the  landlord  would  be  entitled  to 
double  value  from  the  end  of  the  term  (/J.),  or  the  demand 
may  be  made  within  a  reasonable  time  after,  if  the  land- 
lord have  done  no  act  in  the  meantime  to  acknowledge 
the  continuation  of  the  tenancy,  and  he  will  thereupon  be 
entitled  to  double  value  as  from  the  time  of  such  demand. 
{Cobb  V.  Stokesy  8  East,  358.) 

Double  value  being  given  by  way  of  damages  cannot  be 
distrained  for  {Timmins  v.  Roiclinsony  3  Burr.  1605),  but 
can  be  recovered  by  action  in  the  High  Court  of  Justice, 
or  in  the  county  court  if  the  claim  is  not  above  50/.  ( Wick- 
ham  V.  Lee,  18  L.  J.,  Q.  B.  21),  and  is  recoverable  after 
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the  landlord  has  recovered  in  ejectment.      {Soulaby  v. 

Neving^  9  East,  310.)     But  as  a  claim  for  double  value 

can  now  be  joined  with  one  for  the  recovery  of  land  (R. 

S.  C.  Ord.  XVIII.,  r.  2),  the  costs  of  a  separate  action 

would  not  be  allowed.     The  action  being  for  a  penalty  Action  must 

must  be  brought  within  two  years  (3  &  4  Will.  4,  c.  42,  s.  3),  ^^^^ 

and  it  can  only  be  maintained  by  the  landlord  or  rever-  years. 

sioner,  and  not  by  a  new  lessee  whose  term  is  to  begin  on 

the  ending  of  the  tenancy  of  the  tenemt  holding  over. 

{Blatchford  v.  Coky  5  0.  B.,  N.  S.  514.)     Acceptance  of 

single  rent  before  an  action  is  brought  by  the  landlord  for 

the  double  value,  may  operate  as  a  waiver  of  the  landlord's 

claim  to  the  double  value ;  but  if  rent  be  accepted  after 

such  action  has  been  brought,  it  is  a  question  whether  it 

has  been  received  in  part  satisfaction  of  the  double  value, 

or  as  a  waiver  of  it.     {Ryal  v.  Rkh^  10  East,  52,  /?<»;•  Lord 

EUenborough ;  Doe  v.  Batten^  Cowp.  245 ;  9  East,  314  n.) 

The  statute  imposes  payment  of  "  double  the  yearly  Damages. 
value.^'  This  is  not  necessarily  double  rent  which  might 
not  in  every  case  be  adequate  compensation.  {Souhhy  v. 
Nevingyd  East,  313;  Doey,  Jackson,!  Douff.  176.)  In 
estimating  value,  only  land  and  buildings  can  be  included; 
and  where  part  of  a  mill  with  driving  power  for  machinery 
was  let,  double  value  in  respect  of  the  power  was  held  not 
recoverable.     {Robinson  v.  Learoyd,  7  M.  &  W.  48.) 

By  11  Greo.  2,  c.  19,  s.  18,  it  is  provided,  that  "In  case  Double  rent, 
any  tenant  or  tenants  shall  give  notice  of  his,  her  or  their 
intention  to  quit  the  premises  by  him,  her  or  them  holden, 
at  a  time  mentioned  in  such  notice,  and  shall  not  accord- 
ingly deliver  up  the  possession  thereof  at  the  time  in  such 
notice  contained,  then  the  said  tenant  or  tenants,  his,  her 
or  their  executors  or  administrators,  shall  from  thence- 
forward pay  to  the  lemdlord  or  landlords,  lessor  or  lessors, 
double  the  rent  or  sum  which  he,  she  or  they  should  other- 
wise have  paid,  to  be  levied,  sued  for,  and  recovered  at  the 
same  time  and  in  the  same  manner  as  the  single  rent  or 
sum  before  the  giving  of  such  notice  could  be  levied,  sued 
for  or  recovered,  and  such  double  rent  or  sum  shall  con- 
tinue to  be  paid  during  all  the  time  such  tenant  or  tenants 
shall  continue  in  possession  as  aforesaid." 

This  Act,  it  will  be  observed,  applies  only  where  the 
tenant  has  given  a  notice  binding  upon  him  to  quit  at  the 
expiration  of  the  term  specified  in  the  notice,  and  upon 

R.  F  F 
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which  the  landlord  might  at  that  time  act  and  bring  eject- 
ment. {Johnstone  v.  Htuilestonj  4  B.  &  0.  935,  per  Bayley, 
J.)  The  notice  to  quit  need  not  be  in  writing.  {Timmins 
V.  Rotclimon^  3  Burr.  1603.)  A  tenant  holding  over  and 
paying  double  rent  may  quit  at  any  time  without  a  fresh 
notice  to  quit.  {Booth  v.  Macfarlane,  1  B.  &  Ad.  904.) 
Double  rent  may  be  recovered  by  distress  or  by  action, 
which,  where  the  amount  claimed  does  not  exceed  50/., 
may  be  brought  in  the  coimty  court.  ( Wickham  v.  Lee^ 
12  Q.  B.  521.) 

In  Sullivan  v.  Bishop  (2  C.  &  P.  359)  it  was  decided 
that  this  statute  does  not  apply  to  weekly  tenancies.  This 
seems  to  be  a  questionable  decision,  based  upon  a  confusion 
of  the  statute  we  are  now  considering,  and  which  in  express 
terms  applies  to  all  tenants,  with  the  statute  4  Goo.  2,  c.  28, 
8.  1  {ante^  p.  431),  which  is  in  terms  limited  to  tenants  for 
^^  life,  lives  or  years."     (And  see  Bullen,  Distress,  116.) 


Sect.  6. — Adverse  Claim  to  the  Premises  by  Tenant  under 

Statute  of  Limitations. 

Sometimes  upon  a  claim  for  possession  a  landlord  is  met 
by  the  defence  that  his  right  has  become  barred  by  the 
Statute  of  Limitations. 
Action  within      No  person  shall  make  an  entry  or  bring  an  action  to 
tft^^*^h?"f  ^^^®^  *^7  land,  but  within  twelve  years  next  after  the 
entry  awaned.  ^^^^  **  which  the  right  to  make  such  entry  or  to  bring  such 
action  shall  have  first  accrued.    (37  &  38  Vict.  c.  57,  s.  1.) 
When  right         It  is  necessary,  therefore,  to  ascertain  when,  in  the  case 
aocruee.  ^j  different  kinds  of  tenancies,  the  right  of  entry  accrues. 

Tenandea  When  land  is  let  upon  a  written  lease,  the  landlord's  right 

'  wira^™^  ^^  *^  re-enter  or  bring  an  action  to  recover  the  land  accrues 
when  his  reversion  becomes  an  -estate  in  possession  (3  &  4 
WiU.  4,  c.  27,  s.  3 ;  37  &  38  Vict.  c.  57,  s.  2) ;  that  is, 
when  the  lease  determines.  {Doe  v.  Oxeiihamy  7  M.  &  W. 
131 ;  Chadwick  v.  Broadwood^  3  Beav.  308.)  Before  the 
passing  of  the  first  mentioned  Act  it  did  not  matter 
whether,  during  the  term  the  rent  was  paid  to  the  land- 
lord, or  to  a  stranger,  or  not  paid  at  all:  upon  the 
determination  of  the  lease,  the  right  of  action  first  accrued. 
The  case  of  payment  to  a  stranger  under  a  written  lease  at 
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a  rent  amounting  to  twenty  shillings  now  stands  upon  a 
different  footing  to  mere  non-payment  of  rent. 

If  a  lease  is  in  writing  and  the  rent  reserved  amounts  to  Payment  of 
the  yearly  sum  of  twenty  shillings  or  upwards,  and  such  ^^^^  * 
rent  shall  have  been  received  by  some  third  person  wrong- 
fully  claiming  to  be  entitled  to  the  reversion,  and  no  pay- 
ment in  respect  of  the  rent  reserved  shall  afterwards  have 
been  made  to  the  person  rightfully  entitled  thereto,  the 
latter's  right  of  action  shall  be  deemed  to  have  first  accrued 
upon  the  first  of  such  wrongful  payments,  and  not  upon  the 
determination  of  the  lease.  (3  &  4  Will.  4,  c.  27,  s.  9.) 
In  such  a  case  no  title  is  acquired  by  the  tenant  but  by  the 
third  person  to  whom  he  pays  his  rent.  Eeceipt  by  a  per- 
son imder  a  supposed  title,  consistent  with  that  of  the 
rightful  owner  in  reversion  is  not  a  wrongful  receipt 
{Shaw  V.  Keighron,  I.  R.  3  Eq.  574) ;  but  it  is  otherwise 
when  a  person  claims  an  inconsistent  title  by  mistake. 
(Williams  v.  Pott,  L.  E.,  12  Eq.  149.) 

The  section  does  not  apply  to  a  lease  in  writing  where 
the  rent  does  not  amount  to  twenty  shillings,  and  as  to 
such,  notwithstanding  payment  to  a  stranger,  the  right  of 
action  only  dates  from  the  detormination  of  the  lease. 

Except  in  the  case  of  actual  payment  to  a  third  person,  Mere  non- 
the  old  rule  is  unaltered.     The  non-payment  of  rent  by  paj^ent  of 
the  tenant  for  however  long,  and  notwitiistanding  he  may  ^^  ' 
claim  the  fee,  does  not  prevent  the  landlord  recovering  at 
the  end  of  the  lease  or  within  twelve  years  after.     {Doe  v. 
Oxenham,  7  M.  &  W.  131.)     Moreover,  as  we  have  seen 
{ante,  p.  279),  non-payment  for  any  length  of  time  of  rent 
under  a  lease  is  no  bar  to  the  recovery  of  such  rent,  except 
as  to  arrears  beyond  the  period  of  limitation.     {Grant 
V.  Ullis,  9  M.  &  W.  113 ;  Archbold  v.  Scully,  9  H.  L.  C. 
360.) 

Encroachments  made  by  the  tenant  are  treated  as  part 
of  his  holding.     {Ante,  p.  208.) 

Where  a  lease  is  void  or  voidable  in  its  inception  the  Void  lease, 
statute  begins  to  run  immediately  upon  possession  being 
taken  under  it  by  the  lessee.  {Magdalen  Hospital  v.  Knotts, 
8  Ch.  D.  709 ;  4  App.  Cas.  324 ;  48  L.  J.,  Ch.  579 ;  Doe 
V.  Oower,  17  Q.  B.  689 ;  21  L.  J.,  Q.  B.  57 ;  Churcher  v. 
Martin,  42  Ch.  D.  312 ;  61  L.  T.  113.)  But  in  the  case 
of  a  lease  voidable  for  breach  of  covenant,  time  does  not 
run  unless  and  from  the  time  the  lessor  elects  to  treat  the 
breach  as  a  forfeiture. 
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In  favour  of 
treepasser 
against  lessee, 
time  only 
runs  ag^ainst 
lessor  from 
expiration  of 
lease. 


Tenancy  from 
year  to  year 
or  other 
period  with- 
out -writing. 
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Where  the  premises  are  sublet,  and  after  the  under- 
lease is  determined,  the  under-lessee  or  a  trespasser  under 
him  remains  in  possession,  although  a  statutory  title  may 
be  acquired  against  the  lessee,  time  does  not  begin  to  run 
as  against  the  head  lessor  until  the  determination  of  the 
head  lease.  {Ecclesiastical  Commissioners  for  England  v. 
Treemer,  [1893]  1  Ch.  166  ;  68  L.  T.  11.)  Thus,  where  a 
lease  granted  in  1805  was  in  1832  surrendered,  and  a  new 
lease  forthwith  granted  subject  to  an  under-lease  created  in 
1807,  and  which  determined  in  1874,  after  which  time  the 
sub-lessee  and  his  vendee  continued  in  possession  without 
paying  rent  until  the  lease  of  1832  determined  in  1891,  it 
was  held  that  time  only  ran  as  against  the  lessor  from  the 
latter  date.  {lb,)  If  at  the  date  of  the  surrender  and  new 
lease,  a  trespasser  had  been  in  possession  of  the  premises, 
time  would  have  run  from  that  date  as  against  the  head 
lessor,  as  well  as  against  the  lessee.  {Ecclesiastical  CommiS' 
sionersfor  England  v.  RowCy  5  App.  Cas.  736 ;  49  L.  J.,  Q- 
B.  771.) 

When  a  person  shall  be  in  possession  or  in  receipt  of  the 
profits  of  any  land,  or  in  receipt  of  any  rent  as  tenant  from 
year  to  year,  or  other  period,  without  any  lease  in  writing, 
the  right  of  the  person  entitled  subject  thereto,  or  of  the 
person  through  whom  he  claims,  to  make  an  entry  or  dis- 
tress, or  to  bring  an  action  to  recover  such  land  or  rent, 
shall  be  deemed  to  have  first  accrued  at  the  determination 
of  the  first  of  such  years  or  other  periods,  or  at  the  last 
time  when  any  rent  payable  in  respect  of  such  tenancy 
shall  have  been  received  (which  shall  last  happen.)  (3  & 
4  WiU.  4,  c.  27,  s.  8.)  This  section  applies  to  a  tenant  for 
years  holding  over,  and  in  fact  to  every  tenemcy  under  an 
instrument  which  does  not  operate  as  a  lease  in  writing. 

Time  runs  from  the  last  payment  of  rent,  and  w-here 
annual  payments  have  been  made,  but  the  tenancy  is  dis- 
puted, the  circumstances  connected  with  the  payments  are 
very  important,  for  if  the  person  paying  makes  the  payment 
expressly  or  impliedly  on  account  of  something  else  than 
rent,  that  would  not  be  a  payment  of  rent  witMn  the  sec- 
tion. {Att^Gen.  v.  Stephens,  6  De  G.,  M.  &  Q-.  146.)  A 
parol  admission  by  an  occupier  that  he  is  paying  rent  is 
sufficient  evidence  of  payment  within  this  section,  emd  there 
is  no  necessity  for  a  written  acknowledgment  within  sect. 
14.     {Doe  V.  Becketty  4  Q.  B.  601 ;  12  £.  J.  Q.  B.  236.) 

When  any  person  shall  be  in  possession,  or  in  receipt 
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of  the  profits  of  any  land,  or  in  receipt  of  any  rent,  as 
tenant  at  will,  the  right  of  the  person  entitled  subject 
thereto,  or  the  person  through  whom  he  claims,  to  make 
an  entry  or  distress,  or  bring  an  action  to  recover  such  land 
or  rent,  shall  be  deemed  to  have  first  accrued  either  at  the 
determination  of  such  tenancy  or  at  the  expiration  of  one 
year  next  after  the  commencement  of  such  tenancy,  at 
which  time  such  tenancy  shall  be  deemed  to  have  deter- 
mined. (3  &  4  Will.  4,  c.  27,  s.  7.)  The  construction  of 
this  section  has  been  the  subject  of  much  controversy.  It 
does  not,  it  is  presumed,  apply  to  express  tenancies  at  will 
under  which  a  rent  is  reserved  and  paid.  (See  Hodgson  v. 
Hoopery  3  E.  &  E.  149 ;  29  L.  J.,  Q.  B.  222.)  As  to  all 
other  cases,  the  short  effect  of  the  authorities  is  this : — A 
tenancy  at  will  must  be  taken  to  have  determined  for  the 
purposes  of  the  statute  at  the  end  of  a  year  from  its  crea- 
tion, and  from  that  time  the  statute  begins  4x)  run,  so  that 
if  a  landlord  create  a  tenancy  at  will,  and  takes  no  further 
step,  his  title  is  extinguished  at  the  end  of  thirteen  years 
(3  &  4  Will.  4,  c.  27,  s.  34),  and  cannot  be  revived  by  a 
subsequent  re-entry.  {Brassington  v.  Llewellyn^  27  L.  J., 
Ex.  297.) 

The  landlord  may,  however,  take  steps  to  arrest  the 
operation  of  the  statute.  If  he  actually  turns  the  tenant 
out,  who  thereupon  immediately  re-enters,  this  is  a  resump- 
tion of  possession  on  the  part  of  the  owner,  and  time  begins 
to  run  against  him  afresh  (Randall  v.  Stevens^  2  E.  &  B. 
641) ;  and  so  where  he  enters  from  time  to  time  and  asserts 
ownership.  {Allen  v.  England^  3  F.  &  F.  49.)  But  if, 
without  proceeding  to  this  extremity,  he  simply  determines 
the  tenancy  at  any  time  subsequent  to  the  end  of  the  first 
year,  this  has  no  effect.  {Doe  v.  CarteVy  9  Q.  B.  863 ;  Day 
V.  Day,  L.  E.  3  P.  C.  751 ;  40  L.  J.,  P.  C.  35.)  But  where, 
upon  the  determination  of  the  tenancy  at  will,  there  is  by 
agreement  of  the  parties,  a  new  tenancy  created,  this  is 
equivalent  to  a  resumption  of  possession  by  the  owners 
and  the  time  begins  to  run  afresh.  Whether  there  has 
actually  been  such  an  agreement  is  a  question  of  fact. 
{Turner  v.  Doe,  9  M.  &  W .  643 ;  Hodgson  v.  Hooper,  3  E. 
&  E.  149.)  Where  a  tenant  at  will  in  possession  of  a 
house  and  land  was  served  with  a  writ  of  ejectment,  but 
subsequently  obtained  verbal  permission  to  retain  the  house 
and  part  of  the  land  rent  free  until  his  death,  it  was  held 
that  what  was  done  amounted  to  an  actual  entry  and  the 
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creation  of  a  new  tenancy  at  will,  and  that  time  under  the 
statute  began  to  run  afresh.  {Locke  v.  Matthews^  13  C.  B., 
N.  S.  753 ;  32  L.  J.,  C.  P.  98.) 

The  mere  fact  that  the  land  is  inalienable  or  only  alien- 
able with  certain  consents  which  have  not  been  obtained, 
will  not  prevent  the  statute  operating.  (Bobhett  v.  South 
Eastern  Rail.  Co,,  9  Q.  B.  D.  424 ;  51  L.  J.,  Q.  B.  161 ; 
Mayoi*  of  Bnghton  v.  Guardians  of  Brighton^  5  C.  P.  D. 
368  ;  49  L.  J.,  Q.  B.  648.) 

The  statute  may  be  arrested  by  an  acknowledgment  of 
title  in  writing  signed  by  the  person  in  possession  given  to 
the  person  entitled  or  his  agent,  and  in  that  case  the  right 
of  entry  or  to  bring  an  action  shall  be  deemed  to  have  &st 
accrued  at  and  not  before  the  time  at  which  the  last  of  any 
such  acknowledgments  was  given.  (3  &  4  Will.  4,  o.  27, 
s.  14.) 

The  effect  of  the  Statute  of  Limitations  is  not  to  convey 
the  estate  of  the  person  out  of  possession  to  the  person  in 
•possession,  but  to  destroy  such  estate.  {Tichhorne  v.  Weir, 
67  L.  T.  735.)  And  a  person  who  acquires  a  statutory 
title,  as  against  the  tenant,  does  not  acquire  the  tenant's 
term  so  as  to  become  liable  to  the  landlord  as  an  assi^ee. 
{lb,)  Thus,  where  an  equitable  mortgagee  of  leaseholds 
entered  into  possession  as  against  the  tenant,  and  he  and 
his  assignee  continued  in  possession  for  fifty  years  without 
acknowledgment  to  the  tenant,  but  paying  to  the  landlord 
the  rent  reserved  by  the  lease  until  the  end  of  the  term,  it 
was  held  that  the  person  so  in  possession  did  not  become 
liable  under  the  covenant  to  repair  and  other  covenants 
running  with  the  land,  contained  in  the  lease.     {lb,) 
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CHAPTER  X. 

ASSIGNBfENTS  AND  UNDERLEASES. 


Sect.  1. — Effect  of  an  Assignment. 

The  original  parties  to  a  demise  may  be  changed  either  by  Aflmgnmente 
the  lessor  assigning  his  estate  or  reversion,  or  by  the  lessee  g«^®™^y» 
assigning  his  interest  or  term,  or  there  may  be  a  change  of 
both  parties. 

The  assignment  may  be  of  the  entire  reversion  or  term,  of  the  whole 
or  it  may  be  of  part  only  of  either,  in  which  event  there  is  ^'  ®^  P"*" 
what  is  called  a  severance  of  the  reversion,  or  of  the  term, 
as  the  case  may  be.     At  common  law  very  different  rules 
prevailed  according  to  whether  the  assignment  was  of  the 
whole  or  of  a  severed  part  of  either. 

As  the  relation  between  landlord  and  tenant  has  ever 
been  considered  a  legal  and  not  an  equitable  one  {Cox  v. 
Bishop,  26  L.  J.,  Ch.  389  ;  8  De  G.,  M.  &  G.  816),  and  as 
the  Courts  of  equity  have  recognized  and  enforced  the 
principles  of  common  law  affecting  assignments  {Valliant 
V.  Dodemede,  2  Atk.  546 ;  Onslow  v.  Corrie,  2  Madd.  330 ; 
Staines  v.  MonHs,  1  Ves.  &  B.  8),  no  radical  modification 
of  .the  principles  affecting  assignments  was  introduced  by 
the  24th  section  of  the  Supreme  Court  of  Judicature  Act, 
1873  (36  &  37  Vict.  c.  66) ;  notwithstanding  that  those 
principles  have  to  a  considerable  extent  been  based  upon 
the  common  law  rule,  that  mere  personal  contracts  or 
choses  in  action  are  not  assignable, — a  rule  which  in  equity 
was  to  a  great  extent  superseded,  since  an  assignment  of 
a  contract  was  regarded  as  amounting  to  an  agreement  to 
permit  the  assignee  to  make  use  of  the  name  of  the  assignor 
in  an  action  upon  the  contract.  One  material  alteration 
however  results,  viz.,  the  introduction  of  the  equitable 
doctrine  of  notice,  some  of  the  effects  of  which  will  be 
subsequently  pointed  out. 
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ASSIGNMENTS  AND  UNDERLEASES.  [CHAP.  X. 

We  propose  to  deal  first  with  the  eSeot  of  an  assign- 
ment,  and  next  with  the  modes  of  assignment. 

It  is  necessary  to  consider  at  the  outset  what  covenants 
or  liahilities,  express  or  impKed,  entered  into  by  the  original 
parties,  attach  to  the  relative  positions  of  landlord  and 
tenant  as  such,  so  as  to  pass  to  the  persons  who  by  substi- 
tution may  from  time  to  time  fill  those  relative  positions. 

The  rights  and  liabilities  affected  by  an  assignment, 
whether  of  the  whole  or  of  part  of  the  estate  of  either 
party,  are  those  relating  (1)  to  rent,  (2)  to  covenants,  and 
(3)  to  conditions.     These  we  shall  consider  in  detail. 

Eent  reserved  on  a  lease  is  by  common  law  incident  to 
the  reversion  and  passes  with  it  on  every  devolution  or 
alienation.  If  the  rent  consist  of  money  or  anything 
capable  of  subdivision,  and  there  is  a  severance  of  the  re- 
version, the  rent  is  apportionable  at  common  law.  (Co. 
litt.  148  a.) 

The  common  law,  however,  only  allowed  a  legal  rever- 
sioner of  the  whole,  or  of  a  severed  part,  to  recover  the 
rent.  Under  section  10  of  the  Conveyancing  Act,  1881, 
noticed  below  (p.  445),  the  right  is  extended  to  the  person 
from  time  to  time  entitled  to  the  rent.  The  section  also 
makes  a  proper  apportionment  of  the  rent  binding  upon  the 
tenant,  though  he  has  not  assented  to  it. 

Where  there  has  been  a  severance  of  the  term,  the  lessor 
may  sue  the  assignee  of  part  of  the  premises  for  the  rent 
due  in  respect  of  that  part.  {Oamon  v.  Vernon j  2  Lev. 
231 ;  Stevenson  v.  Lambard,  2  East,  575.)  An  assignee  of 
part  of  the  land  is  not  liable  in  an  action  of  debt  for  the 
whole  rent.  {Curtis  v.  Spitty^  1  Bing.  N.  C.  756.) 
Whether  he  would  be  liable  in  an  action  based  on  the 
privity  of  estate  between  the  parties  in  respect  of  the 
whole  land  has  been  mooted  and  not  decided  (t6.),  though 
it  is  clear  an  assignee  of  part  of  the  premises  is  liable  to  a 
distress  for  the  rent  due  for  the  whole.     {lb,) 

The  covenants  contained  in  a  lease  are,  for  the  purposes 
of  this  part  of  our  subject,  divisible  into  covenants  which 
run  with  the  land  or  reversion,  and  covenants  which  are 
collateral,  or  the  mere  personal  undertaking  of  the  cove- 
nantor. 

A  covenant  is  said  to  run  with  the  land  when  either  the 
liability  to  perform  it,  or  the  right  to  take  advantage  of  it, 
passes  to  the  assignee  of  the  lajid.  A  covenant  is  said  to 
run  with  the  reversion  when  either  the  liability  to  perform 
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it,  or  the  right  to  take  advantage  of  it,  passes  to  the  as- 
signee of  tne  reversion.  {Spencer^s  case,  1  Smith's  L.  C. 
65,  9th  ed.)  And  such  covenants  respectively  pass  to 
those  who  come  in  as  well  by  assignment  by  operation 
of  law,  as  by  act  of  the  parties. 

The  doctrine  of  covenants  running  with  the  land  applies  Only  run 
only  where  the  demise  is  under  seal  and  the  covenant  is  ^^  j^f^™"® 
annexed  to  the  estate  by  the  instrument  which  creates  it.    ^ 
{Hiliott  V.  Johmon,  36  L.  J.,  Q.  B.  50 ;  L.  E.,  2  Q.  B.  120, 
per  Lush,  J.) 

The  following  rules  are  established  as  to  covenants  run-  What  oove- 

ning  with  the  land  :—  ^tSTland 

(a)  All  implied  covenants  {anfey  pp.  98, 128)  run  with  the 
land. 

(b)  So  do  all  express  covenants,  though  assigns  are  not  "Asmgna" 
named,  which  touch  or  concern  something  in  being  at  the  ^^*  na^ied. 
date  of  the  covenant  and  parcel  of  the  demise.     Accord- 
ingly, it  has  been  held  that  covenants  for  quiet  enjoyment 

{Noke  V.  AwdeVy  Cro.  Eliz.  436 ;  Campbell  v.  Letcis,  3  B.  & 
Aid.  392),  for  further  assurance  {Middlemore  v.  Ooodale, 
Cro.  Car.  503 ;  Kingdon  v.  Nottky  4  M.  &  S.  53),  for 
renewal  {Roe  v.  Hay  ley ,  12  East,  464),  or  endeavouring  to 
procure  renewal  {Simpson  v.  Clayton,  4  Bing.  N.  C.  758), 
to  pay  rent  {Parker  v.  Webb,  3  Salk.  5 ;  Williams  v.  Bosan- 
quel,  1  B.  &  B.  238),  to  render  services  in  the  nature  of 
rent  ( Vyt>yan  v.  Arthur,  1  B.  &  C.  410 ;  see  2  Piatt,  404 ; 
2  My.  &  k.  541 ;  34  L.  J.,  Ch.  84),  to  allow  deductions 
out  of  rent  {Baylye  v.  Offord,  Cro.  Car.  137),  to  repair 
{Dean  of  Windsor* s  case,  5  Co.  24  a ;  Wakefield  v.  Broicn, 
9  Q.  B.  209,  223;  15  L.  J.,  Q.  B.  373),  to  put  in  repair 
{Martyn  v.  Clue,  18  Q.  B.  661 ;  22  L.  J.,  Q.  B.  147),  to 
leave  in  repair  {ib.),  to  permit  the  lessor  to  have  free  access 
to  rooms  excepted  from  the  demise  {Cole^scase,  1  Salk.  196; 
12  Mod.  24),  to  discharge  the  lessor  from  charges,  ordinary 
and  extraordinary  {Dean  of  Windsor^ s  case,  supra),  to  culti- 
vate lands  in  a  particular  manner  {Cockson  v.  Cock,  Cro. 
Jac.  125),  or  in  a  husbandlike  manner  {Walsh  v.  Watson, 
Esp.  N.  P.  295),  to  lime  and  manure  the  land  and  to 
spend  all  the  muck  on  it  {Sale  v.  Kitchingham,  10  Mod. 
158 ;  Bally  v.  Wells,  3  Wils.  32),  to  use  on  the  land  all 
crops  grown  there  ( per  Cotton  and  Lindley,  LJJ.,  Clegg 
V.  Hands,  44  Ch.  D.  512,  disapproving  the  dictum  in 
Lybbe  v.  Hart  (29  Ch.  D.  8,  19)  to  the  contrary),  to  leave 
the  land  properly  stocked  with  game  {Hooper  v.  Clark, 
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L.  R,  2  a  B.  200;  36  L.  J.,  Q.  B.  79),  not  to  aasigii 
without  licence  ( Williams  v.  Harkf  L.  R.,  3  Q.  B.  739 ; 
37  L.  J.,  Q.  B.  231 — ^though  in  that  case  assigns  were 
named),  to  reside  on  the  premises  {Tatem  v.  Chaplin^  2  H. 
Bl.  133 ;  and  see  note  to  Sinde  v.  Gray,  1  M.  &  Ghr.  208), 
not  to  cany  on  a  particuhur  trade  on  the  premises  {Mayor 
of  Congleton  v.  Pattison,  10  East,  136),  to  use  the  pre- 
mises as  a  private  dwelling-house  only  {Wiffcinson  v. 
jRogers,  12  W.  B.  119),  to  insure  the  premises  against  fire 
( Vernon  v.  Smithy  5  B.  &  Aid.  1),  to  supply  water  to  the 
premises  demised  at  a  certain  rate  {Jourdain  v.  Wilson^  4 
B.  &  Aid.  266),  to  produce  title  deeds  {Barclay  v.  Raine^ 
1  Sim.  &  S.  449),  to  pay  compensation  for  injury  done  to 
the  surface  by  working  the  mines  thereunder  {Aspden  v. 
Seddon,  1  Ex.  D.  496 ;  46  L.  J.,  Ex.  353 ;  Nortal  v. 
Pascoe,  34  L.  J.,  Ch.  82),  to  conduct  the  business  of  an 
innkeeper  upon  the  premises  in  such  a  manner  as  not  to 
imperil  the  licence  {Fleetwood  v.  Iltdl^  23  Q,.  B.  D.  35 ;  58 
L.  J.,  Q.  B.  341),  not  to  sell  on  the  premises  liquors  other 
than  those  purchased  from  the  lessor  {Clegg  v.  Hands ^  44 
Ch.  D.  503  ;  59  L.  J.,  Ch.  477),  and  to  grind  at  the  lessor's 
mill  all  com  grown  on  the  demised  premises  ( Vyvyan  v. 
Arthur^  1  B.  &  C.  410,  see  ante^  p.  241),  have  been  held  to 
run  with  the  land.  It  seems  also  that  a  covenant  to  pay 
at  the  end  of  the  term  for  improvements  executed  upon 
the  premises  and  for  fixtures  attached  thereto  runs  with 
the  land.  (See  Mansel  v.  Norton,  22  Ch.  D.  769.  Orey 
V.  Cuthbei*tsony  2  Chitt.  482,  is  not  an  authority  to  the 
contrary,  as  it  appears  by  the  report  in  4  Doug.  351,  that 
the  breach  alleged  was  neglecting  to  name  an  arbitrator.) 
A  covenant  to  pay  for  chattels  on  the  land  at  the  end  of 
the  term  does  not  run  with  the  land.  {Gorton  v.  Gregmyy 
3  B.  &  S.  90 ;  31  L.  J.,  Q.  B.  302.) 
When  (c)  If  the  covenant  is  concerning  a  thing  not  in  being 

I'.^^l^"  at  the  time  of  demise,  but  which  is  to  be  built  or  done  on 
the  demised  premises,  it  will  bind  the  assigns  if  the 
covenantor  covenant  for  himself  and  his  assigns.  {Spencer'* s 
CasCy  supra;  Easterhy  v.  Sampson,  6  Bing.  644,  652; 
Doughty  y.  Bowman,  11  Q.  B.  444 ;  17  L.  J.,  Q.  B.  Ill ;  Re 
Fawcett  and  Holmes,  42  Ch.  D.  150 ;  61  L.  T.  105;  but  see 
Minshull  v.  Oakes,  2  H.  &  N.  793 ;  27  L.  J.,  Ex.  194.) 
It  is  necessary  that  it  should  affect  the  land,  do  benefit  to 
the  land,  or  affect  the  rent  issuing  out  of  the  land. 
{Haywood  v.  Brunsunck  Building  Society,  8  Q,  B.  D.  403 ; 
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51  L.  J.,  Q.  B.  73.)  Such  is  a  ooyenant  to  build  a  wall,  a 
dwelling-house,  or  a  mill ;  or  a  covenant  to  oonvej  ooals 
along  a  railway,  to  be  constructed  on  the  demised  land 
{Hemingway  v.  FemandeSy  13  Sim.  228) ;  or  a  covenant 
not  to  assign  without  licence.  ( Williams  v.  Earle,  L.  R., 
3  Q.  B.  739 ;  37  L.  J.,  Q.  B.  231 ;  West  v.  Dobb,  L.  E.,  4 
a.  B.  634 ;  38  L.  J.,  Q.  B.  289.)  And  the  latter  covenant 
would  appear  to  bind  the  assigns,  whether  named  or  not. 

(d)  If  the  thing  to  be  done  be  merely  collateral  to  the  Assigns 
land,  and  does  not  touch  or  concern  the  thing  demised  in  *^°°^ 
any  sort,  then  the  covenant  will  not  extend  to  the  assigns  bound  by 
though  named ;  as  if  the  lessee  covenant  for  himself  and  collateral 
his  assigns  to  build  upon  land  w/iich  is  no  parcel  of  the  covenants. 
demiscy  or  to  pay  any  collateral  sum  to  the  lessor  or  to  a 
stranger.     {Spencer^s  Case,  supra,)     Hence  the  following 
covenants  have  been  held  not  to  run  with  the  land: — 
a  covenant  by  the  lessor  to  give  the  lessee  a  right  of  pre- 
emption in  respect  of    an   adjoining    piece   of    ground 
{Collison  V.  Lettsom,  6  Taunt.  224) ;  a  covenant  in  a  lease 
of  a  public  house  not  to  build  or  keep  any  house  for  the 
sale  of  spirits  or  beer  within  a  certain  distance  thereof 
{Thomas  v.  Sayward,  L.  E.,  4  Ex.  311 ;  38  L.  J.,  Ex. 
175) ;  a  covenant  by  a  lessor  in  an  underlease  to  perform 
the  covenants  in  the  head  lecise,  or  in  default  to  indemnify 
the  underlessee  {Doughty  v.  Bowman^  11  Q,.  B.  444;  17 
L.  J.,  Q,.  B.  Ill) ;  a  covenant  to  pay  taxes  chargeable 
upon  the  lessor  in  respect  of  premises  other  than  those 
demised  {Gower  v.  Postmaster- General,  57  L.  T.  527) ;  an 
independent  agreement  after  the  execution  of  the  lease  to 
pay  a  percentage  on  the  outlay  on  the  premises  by  way  of 
additional  rent  {Lambert  v.  Norris,  2  M.  &  W.  333) ;  and 
a  covenant  in  a  lease  of  a  mill  not  to  hire  persons  to  work 
in  the  mill  who  were  settled  in  other  parishes.     {Mayor  of 
Congleton  v.  Pattison,  10  East,  130.) 

Covenants  respecting  incorporeal  hereditaments,  as  in  Govenantsas 
the  case  of  a  right  of  shooting,  or  a  right  to  get  minerals,  ^  incorporeal 
stand   upon   the  same   footing  as  covenants  respecting  ^^afixtm^.^ 
corporeal  hereditaments.    {Hooper  v.  Clark,  L.  E.,  2  Q.  B. 
200 ;  36  L.  J.,  Q.  B.  79 ;  Martyn  v.  Williams,  1  H.  &  N. 
817 ;  Norval  v.  Pascoe,  34  L.  J.,  Ch.  82.)    So  do  covenants 
as  to  fixtures,  but  not  covenants  as  to  chattels,  which  are 
not  fixtures.    ( Williams  v.  JSarle,  sup^^a.)    Therefore,  when 
live-stock  or  other  chattels  form  part  of  the  demise  a 
covenant  by  the  lessee  for  himself  and  his  assigns  to 
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deliver  them  up  at  the  end  of  the  term  will  not  bind  the 
assigns.     {Spencer^s  OasCy  1  Sm.  L.  0.  66,  9th  ed.) 

At  common  law  covenants  ran  with  the  land,  but  not 
with  the  reversion.  {Thurshy  v.  Plants  1  Wms.  Samid. 
240,  n.  (o) ;  Stevens  v.  Copp,  38  L.  J.,  Ex.  31 ;  L.  E.,  4 
Ex.  20.)  This  was  remedied  by  32  Hen.  8,  c.  34,  which 
enacted  by  sect.  1,  that  all  grantees  or  assignees  of  the 
reversion  should  have  the  liie  advantages  by  entry  for 
non-payment  of  rent  or  forfeiture,  and  the  same  remedies 
by  action  for  not  performing  conditions  or  covenants 
against  lessees  and  their  assigns  as  the  lessors  had ;  and 
by  sect.  2  that  lessees  should  have  the  like  remedy  against 
grantees  of  the  reversion  as  they  might  have  had  against 
the  lessors.  The  assignees  of  landlord  and  tenant  were 
thus  placed  on  the  same  footing. 

The  statute  only  applies  to  covenants  which  run  with 
the  land,  and  not  to  collateral  covenants.  {Spencer*8  case^ 
1  Sm.  L.  0.  65,  9th  ed. ;  Thurshy  v.  Plants  supra.)  More- 
over, it  only  applies  to  leases  under  seal.  {Bryd^es  v. 
Letcis,  3  a  B.  603;  11  L.  J.,  Q.  B.  268;  Standen  v. 
Chrismas,  10  Q.  B.  135 ;  16  L.  J.,  Q.  B.  265.)  And  as 
at  common  law  a  parol  contract  did  not  run  with  the  land 
{Elliott  V.  Johnson^  36  L.  J.,  Q.  B.  50),  the  assignees  of 
landlord  and  tenant  in  the  case  of  a  parol  tenancy  are  also 
on  the  same  footing,  and  in  the  case  of  an  assignment  of 
either  reversion  or  term  any  remedy  upon  the  stipulations 
contained  in  the  parol  demise  (so  long  as  the  old  tenancy 
remains  and  until  a  new  tenancy  is  created  in  the  manner 
hereinafter  noticed)  must  be  by  action  in  the  name  of  the 
original  stipulator.  {Bickford  v.  Parson^  5  0.  B.  920 ;  17 
L.  J.,  G.  P.  192.)  But  after  an  assignment  the  assignee 
may  sue  in  respect  of  any  right  arising  out  of  the  privity 
of  estate.  (See  Allcock  v.  MoorhomCy  9  Q,  B.  D.  366 ;  47 
L.  T.  404.) 

Although  the  statute  32  Hen.  8,  o.  34,  does  not  apply 
to  lettings  not  under  seal,  yet  if  on  the  death  of  the  land- 
lord {Cornish  V.  Stuhhs,  L.  E.,  5  C.  P.  334;  39  L.  J., 
C.  P.  202)  or  other  assignment  of  the  reversion  ( Wyatt  v. 
Coky  36  L.  T.  613),  a  tenant  not  holding  by  a  demise 
under  seal  continues  to  pay  rent  to  the  person  in  whom 
the  reversion  has  vested,  such  payment  and  acceptance  of 
rent  will  be  deemed  evidence  that  the  latter  has  assented 
to  the  tenant  continuing  on  all  the  terms  of  the  original 
letting.     {PhiUips  v.  MiUer,  L.  E.,  10  0.  P.  420;  44  £.  J., 
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C.  P.  265.)  Again,  if  suoh  a  tenant  die  or  assign  his 
interest,  and  the  exeoutors  or  assignee  continue  to  pay 
rent,  this  raises  an  implied  contract  that  the  landlord 
acceptyS  the  new  tenant  on  the  terms  of  the  original  letting. 
{Buckworth  v.  Simpson,  1  Cr.  &  M.  834;  4  L.  J.,  Ex.  104.) 
But  there  must  be  payment  and  acceptance  of  rent  or 
other  unequivocal  act  to  show  a  recomition  by  the  land- 
lord of  a  new  tenancy  on  the  terms  of  the  old  one  [Elliott 
V.  Johnson,  L.  R,  2  Q.  B.  120 ;  36  L.  J.,  Q.  B.  44) :  and 
the  question  whether  or  not  the  landlord  has  recognized 
and  adopted  such  a  tenancy  is  one  of  fact  for  the  jury. 
{SmUh  V.  Eggington,  L.  E.,  9  C.  P.  145 ;  43  L.  J.,  0.  P. 
140.) 

Covenants  are  divisible,  and  upon  a  severance  of  the  Covenants 
land  or  the  reversion,  the  covenants  run  with  the  severed  ^P*''^  sever- 
parts.     {Ttcynam  v.  Pickard,  2  B.  &  Aid.  105  ;   Wolhston  STeiw 
V.  Hakemll,  3  M.  &  Or.  322 ;  Maym^  of  Swansea  v.  Thomas,  parts. 
52  L.  J.,  Q.  B.  340 ;  10  U.  B.  D.  48.)     If  a  reversioner, 
instead  of  parting  with  his  whole  interest,  assigns  part  of 
it,  that  is,  carves  out  of  it  a  reversionary  interest  less  than 
his  own,  the  covenants  run  vdth  the  latter  reversion,  and 
are  apportionable  as  in  other  cases.     {Attoe  v.  Hemmings,  2 
Bulst.  281.)     So  in  the  case  of  an  assignment  of  a  part, 
say  a  third,  of  the  interest  in  the  whole  term  or  the  whole 
reversion,  the  benefit  and  burden  of  the  covenants  run 
with  the  severed  parts.     {Norval  v.  Pascoe,  34  L.  J.,  Ch. 
82 ;  Merceron   v.   Dowson,   5   B.    &   C.   479 ;    Roberts  v. 
Holland,  W.  N.  (1893),  74.) 

The  following  provisions  are  contained  in  the  Convey-  Conveyancing 
ancing  and  Law  of  Property  Act,  1881  (44  &  45  Vict.  ^^^  i^®^- 
c.  41),  but  are  applicable  only  to  leases  made  after  the 
commencement  of  the  Act  (31  st  December,  1881) : — 

Rent  reserved  by  a  lease,  and  the  benefit  of  every  cove-  Rent  and 
nant  or  provision  therein  contained,  having  reference  to  benefit  of 
the  subject-matter  thereof,  and  on  the  lessee's  part  to  be  ^®^*®®  t*»  x^ 

,  J  _c  J  J  j'j.'  /  i        covenants  to 

observed  or  performed,  and  every  condition  of  re-entry  nm  with 
and  other  condition  therein  contained,  shall  be  annexed  reversion, 
and  incident  to  and  shall  go  with  the  reversionary  estate 
in  the  land,  or  in  any  part  thereof,  immediately  expecttmt 
on  the  term  granted  by  the  lease,  notwithstanding  sever- 
ance of  that  reversionary  estate,  and  shall  be  capable  of 
being  recovered,  received,  enforced,  and  taken  advantage 
of  by  the  person  from  time  to  time  entitled,  subject  to  the 
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term,  to  the  income  of  the  whole  or  any  part,  as  the  case 
may  require,  of  the  land  leased.     (Sect.  lO!) 

The  obligation  of  a  covenant  entered  into  by  a  lessor 
with  reference  to  the  subject-matter  of  the  lease  shall,  if 
and  as  far  as  the  lessor  has  power  to  bind  the  reversionary 
estate  immediately  expectant  on  the  term  granted  by  the 
lease,  be  annexed  and  incident  to  and  shall  go  with  that 
reversionary  estate,  or  the  several  parts  thereof,  notwith- 
standing severance  of  that  reversionary  estate,  and  may  be 
taken  advantage  of  and  enforced  by  the  person  in  whom 
the  term  is  from  time  to  time  vested  by  conveyance,  devo- 
lution in  law,  or  otherwise ;  and,  if  and  as  far  as  the  lessor 
has  power  to  bind  the  person  from  time  to  time  entitled  to 
that  reversionary  estate,  the  obligation  aforesaid  may  be 
taken  advantage  of  and  enforced  against  any  person  so 
entitled.     (Sect.  11.) 

It  wiU  be  observed  that  each  of  the  above  sections  deals 
only  with  "leases"  :  and  while  sect.  10  speaks  of  "cove- 
nant or  provision,"  sect.  11  speaks  only  of  "covenant."  It 
remains  to  be  decided  whether  the  sections  like  those  of  the 
statute  32  Hen.  8,  c.  34,  are  restricted  to  leases  xmder  seal, 
or  include  parol  leases,  or  even  extend  to  agreements  for 
leases  under  which  the  tenants  are  in  the  same  position  as 
if  a  lease  had  been  granted.  {Antey  p.  75.)  Until  the 
contrary  is  decided,  it  is  submitted  that  the  sections  apply 
only  to  leases  under  seal,  and  are  restricted  to  altering  the 
law  in  manner  hereafter  mentioned,  when  the  lease  is 
created  by  a  person  who  is  not  the  legal  reversioner. 

It  is  also  to  be  observed  that  the  sections  only  deal  with 
the  rights  and  obligations  of  the  reversion,  and  do  not 
deal  with  the  rights  and  obligations  attached  to  the  term, 
and  the  severed  parts  thereof,  under  covenants  entered  into 
with  or  by  the  lessee,  which  are  left  to  be  dealt  with  by 
the  rules  we  have  previously  noticed. 

The  following  effects  flow  from  these  sections : — (1)  The 
rent  and  the  benefit  of  the  covenants  in  a  lease  are  annexed 
to  and  run  with  the  legal  reversion  both  in  the  case  of  a 
lease  created  by  a  limited  owner,  under  the  ordinary  power 
in  a  will  or  settlement  {Green away  v.  Hartj  23  L.  J.,  C.  P. 
115 ;  14  0.  B.  340),  or  under  a  statutory  power,  and  also 
in  the  case  of  a  lease  created  by  a  mortgagor  under  the 
powers  of  sect.  18  of  the  Act.  {Munimpal,  8fc,  Building 
Society  v.  Smith,  22  Q.  B.  D.  70.)     (2)  The  beneficial 
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owner  or  "  person  entitled  to  the  income  "  has  the  right  as 
well  as  the  legal  reversioner  to  enforce  payment  of  the  rent 
and  observance  of  the  covenants.  (3)  Where  a  valid  lease 
has  been  granted  under  a  power,  the  legal  reversioner  will 
be  liable  under  the  covenants  contained  in  the  lease. 

The  benefit  and  burden  of  covenants  which  do  not  run  Bestrictive 
with  the  land  or  the  reversion  may  nevertheless  pass  by  S^^5^^ 
reason  of  notice  to  the  party  to  be  affected.     This  applies  rSson^f  ^ 
only  to  negative  restrictive  covenants,  and  not  to  an  aflSr-  notioe. 
mative  covenant  {Haywood  v.  Brunswick  Building  Society y 
8  Q.  B.  D.  403 ;  51  L.  J.,  Q.  B.  73 ;  London  8f  South 
Western  Rail.  Co,  v.  Gowm,  20  Ch.  D.  562 ;  51 L.  J.,  Ch.  530 ; 
Austerbei*ryy.  Corporation  of  Oldham,  29  Ch,  D.  750 ;  55  L.  J., 
Ch.  633),  unless  the  affirmative  covenant  is  one  with  a  nega- 
tive element  in  it.     {Clegg  v.  Hands,  44  Ch.  D.  503 ;  59 
L.  J.,  Ch.  477.)     The  rule  has  been  defined  as  either  an 
extension  in  equity  of  the  doctrine  of  Spencer* s  case,  or  else 
an  extension  in  equity  of  the  doctrine  of  negative  easements. 
[London  and  South  Western  Rail,  Co,  v.  Ootmn,  supra,) 

The  rule  is  (see  per  Cotton,  L.  J.,  Hall  v.  Ewin,  37  Ch.  Upoa  person 
D.  74),  that  if  a  man  buys  {Tulk  v.  Moxhay,  2  PhH.  774 ;  ^^S^J^"!^ 
Western  v.  McDermott,  36  L.  J.,  Ch.  76 ;  Morland  v.  Cook,  nantee  with 
37  L.  J.,  Ch.  825 ;  L.  E.,  6  Eq.  252 ;  Catt  v.  Tourle,  38  actual  or 
L.  J.,  Ch.  665 ;  L.  E.,  4  Ch.  654),  or  takes  a  leaae  ( Wilson  ^^^^f  ^ 
V.  Hart,  35  L.  J.,  Ch.  569 ;  L.  E.,  1  Ch.  463 ;  RicJiards  v.  covenant. 
Revett,  47  L.  J.,  Ch.  472 ;  7  Ch.  D.  224),  or  an  assignment 
of  a  lease  {Luker  v.  Dennis,  47  L.  J.,  Ch.  174 ;  7  Ch.  D. 
227),  or  an  underlease  {Parker  v.  Whyte,  1  H.  &  M.  167 ; 
11  W.  E.  683 ;  32  L.  J.,  Ch.  520 ;  Tntton  v.  Bankart,  56 
L.  T.  306),  or  merely  enters  into  occupation  of  the  premises 
{Mander  v.  Falcke,  [1891]  2  Ch.  554)  with  notice  of  any 
negative  restrictive  covenant,  not  binding  upon  biTn  at 
law,  entered  into  by  the  person  under  whom  he  takes 
title,  he  will  be  bound  to  observe  it. 

It  is  immaterial  that  the  lessee  accepted  his  lease  with- 
out actual  notice  of  the  covenants,  since  a  tenant  has,  in 
law,  constructive  notice  of  the  title  of  his  lessor.  {Pattnan 
V.  Harland,  17  Ch.  D.  353 ;  50  L.  J.,  Ch.  642 ;  Thoimewell 
V.  Johnson,  50  L.  J.,  Ch.  641 ;  Fielden  v.  Slater,  38  L.  J., 
Ch.  379 ;  L.  E.,  7  Eq.  523 ;  London,  Chatham  and  Dover 
Rail.  Co.  V.  Bull,  47  Li.  T.  413 ;  Tritton  v.  Bankart,  56 
L.  T.  306;  56  L.  J.,  Ch.  629;  35  W.  E.  474;  45 
&  46  Yict.  0.  39,  s.  3.)  It  has  even  been  held  that  an 
underlessee  and  his  assigns  are  bound  by  covenants,  of 
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which  he  has  no  actual  notice,  contained  in  anj  assign- 
ment of  the  original  lease,  although  the  covenantee  has  no 
reversion  in  the  land.  [Clements  v.  Welles^  35  L.  J.,  Ch. 
265 ;  L.  B.,  1  Eq.  200.)  But  a  tenant  was  held  not  to 
have  constructive  notice  of  a  covenant  contained  in  a 
separate  deed,  no  portion  of  the  title  to  the  premiBes. 
{Carter  v.  Williams,  39  L.  J.,  Ch.  560 ;  L.  E.,  9  Eq.  678.) 
An  underlessee  who  by  reason  of  want  of  privity  of  estate 
is  not  liable  at  law  on  a  covenant  contained  in  the  original 
lease,  and  who  is  not  in  fact  in  possession  of  the  premises, 
cannot,  however,  be  restrained  by  injimction  for  a  breach  of 
covenant  by  his  underlessee,  or  compelled  to  take  proceed- 
ings against  each  underlessee.  {Hall  v.  Etcifiy  37  Ch.  D. 
74 ;  57  L.  J.,  Ch.  95.) 

As  between  the  assignor  and  assignee  of  an  underlease, 
the  latter  is  held  to  have  constructive  notice  of  the  terms 
of  the  original  lease  only  when  he  has  had  a  fair  opportunity 
of  ascertaining  the  terms.  {Hyde  v.  Warden,  47  L.  J.,  Ex. 
121 ;  3  Ex.  D.  72.)  As  to  who  may  enforce  restrictive 
covenants,  see  Chap.  V.  {ante,  p.  237). 
3.  At  to  A  covenant  and  a  condition  stand  upon  the  same  footing 

conditions.        g^  regards  running  with  the  land  {Stevens  v.  Cqpp,  L.  B.., 
4  Ex.  20  ;  38  L.  J.,  Ex.  31),  and  although  a  condition  for 
re-entry  in  case  the  lessee  or  his  assigns  became  bankrupt 
Run  with  the  was  held  to  run  with  the  land  {Boe  v.  Oalliers,  2  T.  E.  133), 
land.  yet  a  condition  for  re-entry  in  case  the  lessee  or  his  assigns 

should  be  convicted  of  an  offence  under  the  Grame  Act  was 
held  to  be  merely  a  collateral  condition,  and  not  one  touch- 
ing the  thing  demised.     {Stevens  v.  Cqpp,  supra,) 

Until  recently  conditions  stood  on  a  different  footing  to 
covenants  as  regards  apportionment  on  a  severance  of  the 
reversion. 
Conditions  At  common  law  a  condition  could  not  be  apportioned ; 

apportioned  and  if  the  reversion  were  severed,  neither  of  the  rever- 
o?^e  reverb  sioners  could  take  advantage  of  the  condition.  However, 
Bion.  by  22  &  23  Vict.  c.  35,  s.  3,  in  such  a  case,  if  the  rent  is 

legally  apportioned,  the  assignee  of  each  part  of  the 
reversion  has,  in  respect  of  his  apportioned  rent,  &o.,  the 
benefit  of  all  conditions  or  powers  of  re-entry  for  non- 
payment incident  to  the  original  entire  rent. 

This  statute  only  applied  to  rights  of  rercntry  for  non- 
payment of  rent,  so  tnat  a  right  of  re-entry  for  breach  of 
covenant  could  not  be  enforced  by  the  grantee  of  the 
reversion  of  part  of  the  premises.      (But  see  Hyde  v. 
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Warden^  3  Ex.  D.  72.)     As  to  leases  made  after  the 

Slst  December,  1881,  this  is  remedied  by  the  Conveyancing 

and  Law  of  Property  Act,  1881  (44  &  46  Vict.  o.  41),  s. 

12,  which  enacts  that,  "  notwithstanding  the  sererance  by  Appoition- 

conveyance,  surrender,  or  otherwise,  of  the  reversionary  mept  of  oon- 

estate  in  any  land  comprised  in   a  lease,  and  notwith-  Bovenmoe, 

standing  the  avoidance  or  cesser  in  any  other  manner  of  44  ^  45  yj^^ 

the  term  granted  by  a  lease  as  to  part  only  of  the  land  o.  41,  b.  12. 

comprised  therein,  every  condition  or  right  of  re-entry, 

and  every  other  condition  contained  in  the  lease,  shall  be 

apportioned,  and  shall  remain  annexed  to  the   severed 

parts  of  the  reversionary  estate  as  severed,  and  shall  be  in 

force  with  respect  to  the  term  whereon  each  severed  part 

is  reversionary,  or  the  term  in  any  land  which  has  not 

been  surrendered,  or  as  to  which  the  term  has  not  been 

avoided  or  has  not  otherwise  ceased,  in  like  manner  as  if 

the  land  comprised  in  each  severed  part,  or  the  land  as  to 

which  the  term  remains  subsisting,  as  the  case  may  be, 

had  alone  originally  been  comprised  in  the  lease." 


Sect.  2. — Modes  0/  Assignment, 

An  assignment,  whether  of  the  reversion  or  of  the  term,  Modes  of 
may  be  eitner  by  act  of  the  parties  or  by  operation  of  law.  assignment. 
The  effect  upon  the  position  of  the  parties  inter  se  is  the 
same,  however  effected. 

An  interest  acquired  under  the  Statute  of  Limitations 
is  not  an  assignment,  and  a  person  who  acquired  a  statu- 
tory title  against  the  tenant  and  continued  to  pay  the  rent 
reserved  by  the  lease  until  the  end  of  the  term,  was  held 
not  to  be  liable  under  the  covenants  running  with  the 
land.     {Tichborne  v.  Weir,  67  L.  T.  735.) 

(a)  Act  of  the  Parties. 

An  assignment  by  act  of  the  parties,  whether  of  the  Assignment 
reversion  or  of  the  term,  must  be  by  deed.     In  the  case  of  ^^  ^  ^^ 
a  freehold  reversion  this  is  a  requirement  of  common  law ;  P*"^^* 
in  the  case  of  a  leasehold  reversion  and  of  a  term  it  is  a 
statutory  requirement,  the  result  of  the  united  operation 
of  section  3  of  the  Statute  of  Frauds  and  of  8  &  9  Vict. 

R.  G  G 
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0.  106,  8.  3,  providing  that  "  an  assignment  of  a  chattel 
interest  shall  be  void  at  law  unless  by  deed." 

An  assignment  upon  a  sale  must  be  stamped  as  a 
oonveyanoe  ;  an  assignment  by  way  of  security,  as  a 
mortgage. 

A  lessor  may  grant  or  assign  his  reversion  by  deed^  either 
absolutely  or  by  way  of  mortgage.  Formerly,  upon  an 
assignment  of  a  reversion,  it  was  necessary  the  tenant 
should  attorn  or  assent  to  his  new  landlord.  This  formality 
is  dispensed  with  by  4  Anne,  c.  16,  s.  9.  The  operation  of 
this  statute  is  to  complete  the  title  of  the  assignee  of  the 
reversion,  so  that  without  attornment  by,  or  notice  to,  the 
tenant,  the  assignee  may  re-enter  for  condition  broken. 
(Scaltock  V.  Haraton,  1  C.  P.  D.  106 ;  45  L.  J.,  0.  P.  125.) 
Section  10  of  the  same  statute,  however,  provides  that  the 
tenant  shall  not  be  prejudiced  by  payment  of  rent  as 
before,  until  the  grantee  give  him  notice  of  the  grant  or 
assignment.  If  the  grantee,  whether  absolute  or  by  way 
of  mortgage,  give  notice  before  the  day  for  payment 
of  rent,  tms  section  does  not  relieve  the  tenant  from 
liability  for  any  rent  he  may  have  paid  in  advance  to  his 
former  landlord.  {De  Nicholls  v.  Saunders,  L.  R.,  6  C.  P. 
589;  Cook  v.  Ouerra,  L.  R.,  7  0.  P.  132;  Municipal 
Pevfnanenf,  8fc,  Building  Society  v.  Smithy  22  Q.  B.  D.  70 ; 
and  see  Moss  v.  Oallimore^  1  Smith,  L.  C.  604,  9th  ed.) 

Upon  the  purchase  of  the  reversion,  notice  of  a  tenancy 
is  notice  of  all  the  terms  upon  which  the  tenant  holds,  and 
the  purchaser  takes  subject  to  all  the  tenant's  equities, 
[Allen  V.  Anthony^  1  Mer.  282 ;  Daniels  v.  Davison^  16 
Ves.  264 ;  Carroll  v.  Keays,  22  W.  E.  243 ;  Camnder  v. 
Bulteel,  L.  E.,  9  Ch.  79 ;  43  L.  J.,  Ch.  370.)  The  tenant 
cannot  legally  be  in  possession  without  having  some  rights, 
and  his  possession  is  held  to  give  notice  to  a  purchaser  as 
to  what  those  rights  are.  (Allen  v.  Seckham^  28  W.  E. 
26.)  This  rule  only  applies,  however,  as  between  the 
purchaser  and  the  tenant  when  the  purchase  has  been  com- 
pleted, and  has  nothing  to  do  with  the  rights  and  liabilities 
of  the  vendor  and  purchaser  as  between  themselves. 
{Cabalkro  v.  Hentyy  43  L.  J.,  Ch.  635 ;  Phillips  v.  Miller^ 
44  L.  J.,  C.  P.  266 ;  L.  E.,  10  0.  P.  420.) 

The  assignee  of  the  reversion  has  no  right  of  action  in 
respect  of  arrears  of  rent  which  became  due  before  the 
assignment  {Flight  v.  Bent  ley,  7  Sim.  149 ;  8/iarp  v.  Key^ 
8  M.  &  W.  379),  or  for  breaches  of  covenants,  although 
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s 

running  with  the  land,  committed  before  the  assignment. 
{Martyn  v.  Williams,  1  H.  &  N.  817;  26  L.  J.,  Ex.  117; 
Johnson  v.  8t  Petei^  JECereford,  4  A.  &  E.  620.) 

All  tenants  other  than  tenants  at  sufferance  have,  unless  Assignment 
restrained  by  some  provision  in  their  leases,  the  right  to  ^  *®™^ 
dispose  of  their  whole  estate  by  way  of  assignment,  or  to 
carve  out  of  it  some  less  estate  by  way  of  underlease.  If 
a  man  dispose  of  the  whole  of  his  term  by  deed,  it  is  an 
assignment,  though  in  form  an  underlease  {Beardman  v. 
Wilson,  38  L.  J.,  C.  P.  91 ;  L.  E.,  4  C.  P.  67 ;  Piatt, 
Leases,  10;  but  see  Hyde  v.  Warden,  47  L.  J.,  Ex.  121 ; 
3  Ex.  D,  72),  even  where  he  reserves  rent  to  himself,  and 
the  deed  contains  covenants  not  in  the  original  lease. 
{Palmer  v.  Edwards,  1  Doug.  187,  n.)  And  so  if  he  pur- 
port to  grant  an  underlease  for  a  longer  term  than  he  him- 
self possesses.  ( Williams  v.  Hayicard,  28  L.  J.,  Q.  B.  374; 
1  E.  &  E.  1 040 ;  Baker  v.  Gostling,  1  Bing.  N.  C.  19 ; 
Wollaston  v.  Hakeicill,  10  L.  J.,  C.  P.  303 ;  3  M.  &  Gr. 
297 ;  Hicks  v.  Dotcning,  1  Ld.  Eaym.  99.)  If  the  deed 
passes  a  less  estate  than  he  has,  it  is  an  underlease,  though 
in  form  an  assignment.  (See  Dei^ly  v.  Taylor,  1  East, 
502.)  The  difference  is  important.  If  a  lessee  dispose  of 
his  whole  term,  reserving  rent,  he  may  sue  for  but  not 
distrain  for  it.  {Preece  v.  CmTie,  5  Bing.  24 ;  Parmenter 
V.  Webber,  8  Taunt.  693.)  If  he  dispose  of  less  than  his 
whole  interest  he  may  do  either. 

All  assignments  of  terms  must  be  by  deed,  though  the  must  be  by 
leases  themselves  may  be  by  parol.     (29  Car.  2,  c.  3,  s.  3 ;  ^^^> 
8  &  9  Yict.  c.  106,  s.  3 ;  Botting  v.  Martin,  1  Camp.  317.) 
An  assignment  must  not  only  be  of  the  whole  interest  of  and  pass  the 
the  assignor,  but  it  must  put  the  assignee  in  possession  of  ^^^  estate, 
the  legal  estate,  and  not  give  him  a  mere  equitable  title. 
{Cox  V.  Bishop,  8  De  G.,  M.  &  G.  816 ;  26  L.  J.,  Ch.  389.) 
Thus,  a  person  in  possession  under  an  agreement  for  an 
assignment  {ib,),  or  the  depositee  of  a  lease  by  way  of 
equitable  mortgage,  is  not  liable  under  the  covenants  in  a 
lease  {Moores  v.  Choat,  8  Sim.  608 ;  Fisher  on  Mortgages, 
10) ;  neither  is  a  person  in  possession  under  an  arrangement 
with  the  lessee  who  consents  to  hold  the  term  as  trustee. 
( Walters  v.  Northern  Coal  Mining  Co.,  25  L.  J.,  Ch.  633 ; 
but  see  Wright  v.  Pitt,  40  L.  J.,  Ch.  658.)     And  even  if 
an  equitable  assignee  go  into  possession  and  pay  rent  for 
some  time,  the  lessor  has  no  equity  to  compel  him  to  take 
a  legal  assignment  so  as  to  become  liable  on  the  covenants 
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and  for  the  rent.     {Mooi^e  v.  Ch^eg^  18  L.  J.,  Ch.  16 ;  2 
De  G.  &  Sm.  304  ;  2  Ph.  717.) 

An  assignment  of  "personal  estate"  will  pass  lease- 
holds {White  V.  Hunt^li.  E.,  6  Ex.  32;  Dehenham  v.  Digb^, 
21  W.  R.  359),  particularly  where  the  object  of  the  deed 
is  to  make  a  general  assignment  of  property  for  the  benefit 
of  creditors  or  otherwise.  {Ringer  v.  Cann^  3  M.  &  W.  343.) 
But  where  the  words  "all  other  the  personal  estate," 
occur  at  the  end  of  a  specific  enumeration  of  chattels 
personal,  it  will  be  restricted  to  things  ejusdem  generis. 
{Harrison  v.  Blackburn,  34  L.  J.,  0.  P.  109  ;  17  C.  B., 

N.  S.  678.)    ^  ^  .  .  •  . 

On  an  assignment  either  by  the  original  lessee  or  his 
personal  representative,  or  by  an  assignee  who  has  entered 
into  a  similar  covenant,  the  assignor  is  entitled  to  require 
the  assignee  to  enter  into  covenants  to  pay  the  rent  and 
perform  the  covenants  contained  in  the  lease  and  to 
indemnify  the  assignor  against  the  same  {Pember  v. 
Mathers,  1  Bro.  C.  C.  52 ;  Staines  v.  Mor)ns,  1  Ves.  &  B. 
8;  Cochrane  v.  Robinson,  11  Sim.  378);  and  the  like 
covenants  must  be  entered  into  by  a  railway  company 
taking  property  under  its  compulsory  powers.  {Harding 
V.  Metropolitan  Rail.  Co.,  41  L.  J.,  Ch.  371 ;  L.  R.,  7  Ch. 
154.)  And  so  on  a  sale  of  leaseholds  in  lots  effected  by 
way  of  underlease,  each  purchaser  must  covenant  to  per- 
form the  covenants  contained  in  the  original  lease  so  far 
as  the  same  relate  to  the  property  comprised  in  his  own 
underletise.     {Browne  v.  Paull,  2  Jur.,  N.  S.  317.) 

But  where  no  continuing  liability  under  the  covenants 
of  the  lease  exists  in  or  affects  the  assignor  after  assignment 
over,  no  covenant  for  indemnity  can  be  required  from  the 
assignee.  Thus,  on  an  assignment  by  a  trustee  in  bank- 
ruptcy, the  assignee  cannot  be  required  to  enter  into  a 
covenant  to  indemnify  the  trustee  or  the  bankrupt,  since 
the  liability  of  both  ceases  on  assi^ment.  ( WiUcins  v. 
Fry,  1  Mer.  266 ;  but  see  Ex  parte  jBuxton,  Re  Muiler,  16 
Ch.  D.  289 ;  29  W.  R.  28.) 

There  is  an  implied  promise,  on  the  part  of  each  succes- 
sive assignee  of  a  lease,  to  indemnify  the  original  lessee 
against  breaches  of  the  covenants  in  the  lease  by  such 
assignee  during  the  continuance  of  his  own  estate  and 
before  he  assigns  over ;  and*  such  promise  will  be  implied 
although  each  assignee  has  covenanted  to  indemnify  his 
immediate  assignor  against  all  subsequent  breaches.    {Moule 
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V.  Garrett,  L.  E.,  5  Ex.  132 ;  41 L.  J.,  Ex.  62 ;  Wolveridge 
V.  Steward,  1  Cr.  &  M.  644 ;  Burnett  v.  Lynch,  5  B.  &  0. 
589.) 

The  covenant  for  indemnity  by  an  assignee  is  capable  of 
proof  in  bankruptcy,  and  a  claim  thereunder  against  a 
Dankrupt  is  barred  by  his  order  of  discharge.  {Hardy  v. 
Fothergill,  13  App.  Caa.  351 ;  58  L.  J.,  Q.  B.  44.) 

Under  the  covenant  for  indemnity  the  lessee  or  assignor 
is  entitled  for  breach  thereof  to  recover  such  damages  as 
he  actually  sustains  (see  Burnett  v.  Lynch,  supra),  includ- 
ing the  costs  of  an  action  {Smith  v.  Howell,  6  Ex.  730 ; 
20  L.  J.,  Ex.  377),  even  though  defended,  if  such  defence 
was  reasonable.     {Murrell  v.  Fysh,  Cab.  &  E.  80.) 

An  assignment  does  not  discharge  the  lessee  from  Of  the  lessee 
liability.  If  by  acceptance  of  rent  or  in  other  ways  the  *°  ^®  lesflor. 
landlord  recognize  the  assignee  as  his  tenant,  that  will 
discharge  the  lessee  from  all  merely  implied  covenants, 
but  not  from  his  express  covenants.  {Auriol  v.  Mills,  4 
T.  E.  98 ;  Thursby  v.  Plant,  1  Wms.  Saund.  240.)  And 
a  lessee  who  has  assigned  his  term,  and  whose  assignee  has 
been  accepted  by  the  landlord,  may  yet  be  sued  on  his 
express  covenants,  either  by  the  lessor  or  the  assignee  of 
the  lessor  {Barnard  v.  Godscall,  Cro.  Jac.  309;  Brett  v. 
Cumberland,  ib.  521) ;  and  so  may  his  personal  representa- 
tives having  assets.  {Hellier  v.  Casbard,  1  Sid.  266; 
Coghil  V.  Freelove,  3  Mod.  325.) 

In  Walker^ s  case  (3  Eep.  22  a),  it  was  said  that  if  the 
lessee  assign  over  his  term  the  lessor  may  charge  either 
lessee  or  assignee  at  his  election,  and,  therefore,  if  the 
lessor  accept  rent  of  the  assignee  he  has  determined  his 
election  and  shall  not  afterwards  have  an  action  against 
the  lessee  for  rent  due  after  the  assignment.  Later  cases, 
however,  restricted  this  to  the  liability  arising  from  privity 
of  estate  and  the  simple  reservation  of  a  rent,  and  decided 
that  where  there  was  an  express  covenant  the  obligation 
thereunder  continued  {Auriol  v.  Mills,  supra;  Stevenson  v. 
Lambard,  2  East,  575 ;  Baynton  v.  Morgan,  22  Q.  B.  D. 
74;  58  L.  J.,  Q.  B.  139),  though  in  the  recent  case  of 
Mayor  of  Swansea  v.  Thomas  (10  Q.  B.  D.  48 ;  47  L.  T. 
657),  Pollock,  B.,  treated  Walker^ s  case  as  an  authority 
for  the  contention  that  the  obligation  even  under  a  cove- 
nant would  be  extinguished. 

If  a  tenant  from  year  to  year  by  parol,  assign  his 
interest,  he  remains  liable  under  his  contract,  though  he 
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has  parted  with  his  estate,  until  the  landlord  recognizes 
the  assignee.     {Shine  v.  Dillon^  15  W.  E.  847.)     But  if 
after  an  assignment  of  a  parol  yearly  tenancy  the  landlord, 
without  acknowledging  the  assignment,  grants  away  his 
reversion,  the  grantee  of  the  reversion  cannot  recover  from 
the  original  tenant  rent  hecoming  due  after  the  assignment. 
{Alleock  V.  Moorhouse,  47  L.  T.  404 ;  9  Q.  B.  D.  366.) 
Liability  after      The  assignee  is  liable  for  breach  of  any  covenant  run- 
*?^P™®'**      ning  with  the  land.     His  liability  commences  from  the 
signee  to  the    assignment  and  continues  until  he  re-assigns  to  some  one 
lessor.  else,  and  no  longer.     {Omhto  v.  CoiTte^  2  Madd.  340.) 

Thus,  no  action  will  lie  against  him  for  a  breach  of  cove- 
nant happening  before  the  assignment.  {Churchwardens 
of  St.  Saviour  v.  Smithy  1  W.  Bl.  351.)  But  in  the  case 
of  an  assignment  by  act  of  the  parties,  it  is  now  well 
established,  notwithstanding  some  old  authorities  to  the 
contrary,  that,  whether  the  assignment  be  absolute  or  by 
way  of  mortgage,  the  liability  of  the  assignee  is  complete 
on  the  assignment  without  actual  entry  {Walker  v.  Reeve^ 
3  Doug.  19 ;  Williams  v.  Bosanquety  1  B.  &  B.  238 ; 
Burton  v.  Barclay^  7  Bing.  761 ;  Stone  v.  EtxinSy  Peake 
Ad.  Ca.  94)  ;  and  therefore  an  action  will  lie  for  breaches 
of  covenant  after  the  assignment,  but  before  the  assignee 
has  taken  possession ;  e.g.,  a  mortgagee  by  assignment  of 
the  term,  tnough  not  in  possession,  is  liable  to  perform  the 
covenants  in  the  lease,  not  on  the  score  of  possession  but 
as  assignee.  {Williams  v.  Bosanquety  1  B.  &  B.  238.) 
The  rule  is  different  in  the  case  of  an  executor  who  is  not 
liable  on  the  covenants  in  the  lease  until  he  has  entered. 
{In/ray  p.  457.)  On  the  other  hand,  an  assignee  is  dis- 
charged from  all  future  liability  by  a  re-assignment,  even 
though  the  assignment  be  merely  for  the  purpose  of  get- 
ting rid  of  the  liability  and  be  to  an  insolvent  person,  and 
though  the  person  to  whom  the  assignment  is  made  never 
enters  into  possession  or  accepts  the  lease  {Tat/lor  v.  Shum, 
1  B.  &  P.  21 ;  Paul  v.  JSrurse,  8  B.  &  0.  486  ;  Valliant  v. 
JDodemede,  2  Atk.  546 ;  Onslow  v.  Corrie,  2  Madd.  330 ; 
Hopkinson  v.  Loverinffy  11  Q.  B.  D.  92 ;  52  L.  J.,  Q.  B. 
391),  unless  the  assignment  be  merely  colourable  and  ficti- 
tious. {Philpot  V.  HoarCy  Amb.  480 ;  Onslow  v.  Coniey  2 
Madd.  341.)  If  part  only  of  the  estate  be  re-assigned, 
the  assignee  will  still  remain  liable  in  respect  of  the  part 
retained  by  him.  {Congham  v.  Kingy  Cro.  Car.  221.) 
The  assignee  of  the  lease  will  have  a  right  of  action  against 
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the  lessor  or  his  assigns  for  breach  of  any  covenant  running 
with  the  land. 

Inasmuch  as  an  assimee  of  leaseholds  becomes  liable  to  Aasignments 
pay  rent  and  perform  the  covenants  in  the  lease,  an  assign-  ^ot^iffected 
ment  of  leaseholds  cannot  be  treated  as  voluntary  and  set  by  27  Eliz. 
aside  under  27  Eliz.  c.  4  {Price  v.  JenkinSy  5  Ch.  D.  619 ;  c.  4. 
46  L.  J.,  Ch.  805 ;  Hx  parte  Dohle,  Re  Dobie,  26  W.  R. 
407 ;  Horrocks  v.  Righy,  26  W.  R.  714 ;  Brinton  v.  Lul- 
ham,  53  L.  J.,  Ch.  928 ;  51  L.  T.  564 ;  Harris  v.  Tubh, 
60  L.  T.  699 ;  38  W.  R.  75),  though  a  settlement  by  way 
of  sub-demise  might  be  set  aside  as  being  without  con- 
sideration. {Shurmur  v.  Sedgwick,  24  Ch.  D.  597 ;  53  L. 
J.,  Ch.  87.)  And  the  obligation  to  pay  rent  which  attaches 
to  an  assignee  is  not  a  "  good  consideration  "  to  support  a 
settlement  which  is  impeached  as  made  with  intent  to 
defeat  or  delay  creditors  under  13  Eliz.  c.  5  {Ridler  v. 
Ridler,  22  Ch.  D.  74 ;  52  L.  J.,  Ch.  343 ;  Qreen  v.  Pater- 
son,  32  Ch.  D.  95;  56  L.  J.,  Ch.  181) ;  nor  a  "valuable 
consideration"  to  support  a  settlement  impeached  as  volun- 
tary under  the  Bankruptcy  Act  {Ex  parte  Hillman,  Re 
Pumfrey,  10  Ch.  D.  622 ;  48  L.  J.,  Bkcy.  77)  ;  nor  is  it 
in  any  case  a  consideration  to  support  a  concurrent  con- 
veyance of  freeholds,  (fie  Marsh  and  Granvilky  24  Ch.  D. 
11;  53  L.  J.,  Ch.  81.) 

(b)  Operation  of  Law. 

An  assignment  involuntary  or  by  operation  of  law  takes  Afldgnmeiita 
place  upon  the  death  or  bankruptcy  of  the  lessee,  or  upon  ^7  op«ra*io» 
the  lease  being  taken  and  sold  under  an  execution. 

Upon  the  death  of  a  person,  all  his  terms  of  years,  which  By  death. 
include  tenancies  from  year  to  year  {Doey.  Wood,  14  M.  & 
W.  682;  James  Y.  Dean,  llVes.  393;  Mackay  y,  Mackreth, 
4  Doug.  213),  and  chattels  real,  vest  in  his  executor  or  ad- 
ministrator. {Ackland  v.  Pring,  2  M.  &  Gr.  937 ;  10  L.  J., 
C.  P.  231.)  And  they  so  vest  notwithstanding  they  may 
be  specifically  bequeathed ;  nor  is  the  legatee  entitled  to 
enter  until  the  bequest  is  assented  to  by  the  executor  or 
administrator.  (1  Wms.  Exors.  679,  7th  ed.)  And  the 
assent  is  necessary  notwithstanding  the  executor  and 
legatee  are  the  same  person.  [Hawkins  v.  Williams,  10 
W.  R.  692.)  Under  24  &  25  Vict.  c.  114,  s.  2,  EngKsh 
leaseholds  will  pass  under  the  will  of  an  Englishman  re- 
sident in  Scotlaiid,  executed  in  Scotch  form,  and  not  valid 
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aooordiiig  to  English  law.  {Carlton  v.  Carlton^  35  W.  R. 
711.)  In  the  case  of  a  domiciled  Scotchman  dying  intes- 
tate as  to  English  leaseholds,  they  will  belong  to  his  next 
of  kin  according  to  the  English  Statute  of  Distributions. 
{Duncan  v.  Lawsoriy  60  L.  T.  732.) 
Time  when  There  is  an  important  distinction  as  to  the  time  when  a 

^e^nirre^  term  of  years  vests  in  an  executor,  and  in  an  administrator, 
presentatives.  An  executor  derives  his  title  from  the  will  itself,  not  from 
the  probate,  which  is  merely  evidence  of  the  will,  and  the 
property  vests  in  him  from  the  moment  of  the  testator's 
death.  ( Woolley  v.  Clark,  6  B.  &  Aid.  744 ;  1  Wms. 
Exors.  293,  7th  ed.)  He  may  do  almost  all  the  acts 
incident  to  his  office  before  probate.  Thus,  he  may  assent 
to  a  bequest  of  the  term^  or  assign  or  surrender  the  term, 
and  such  acts  are  effectual  though  he  die  without  proving 
the  will,  if  the  will  be  in  fact  subsequently  proved  by 
somebody.  {Johnson  v.  Warwick j  25  L.  J.,  C.  P.  102; 
1  Wms.  Exors.  303,  7th  ed.)  If,  however,  acts  done 
before  probate  are  relied  on  for  title  or  are  sought  to  be 
enforced,  the  will  must  be  authenticated  by  subsequent 
probate.  {lb,  304,  7th  ed.)  With  an  administrator  it  is 
different.  He  derives  his  title  from  the  appointment  of 
the  Court.  He  has  no  title  until  letters  of  administration 
are  granted  to  him,  and  the  property  only  vests  in  him 
from  that  time.  ( Woolley  v.  Clark,  supra  ;  1  Wms.  Exors. 
404,  7th  ed.)  So  that  an  assignment  or  surrender  of  a 
lease,  or  an  assent  to  any  (fisposition  thereof  by  the 
administrator  before  letters  is  of  no  validity,  notwith- 
standing he  may  have  acted  as  executor  de  son  tort.  {Doe 
V.  Olenn,  1  A.  &  E.  49 ;  Morgan  v.  Thomas,  22  L.  J.,  Ex. 
152;  3  Preston,  Abst.  146.)  For  the  purposes  of  the 
Statute  of  Limitations,  however,  the  administrator  shall  be 
deemed  to  claim  as  if  there  had  been  no  interval  between 
the  death  and  the  letters  of  administration.  (3  &  4  Will.  4, 
c.  27,  s.  6 ;  Danes  v.  Williams^  34  Ch.  D.  558 ;  56  L.  J., 
Ch.  123.) 

One  of  several  executors  or  administrators  can  make  an 
effectual  disposition  of  chattels  of  the  testator  or  intestate 
{Hawkins  v.  Williams,  10  W.  E.  692) ;  and  it  is  no  objec- 
tion to  a  title  that  an  assignment  of  a  term  was  executed 
by  one  executor  only,  though  the  deed  was  prepared  as  an 
assignment  by  two  executors.  {Simpson  v.  Ouiteridge,  1 
Madd.  609.)  And  one  executor  may  assent  to  a  bequest 
to  himself.     {Totcnson  v.  Tickell,  3  B.  &  Aid.  40.) 
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An  executor,  generally  speaking,  cannot  waive  a  term  of  Liability  of 
years,  though  it  is  worthless,  for  he  must  renounce  the  ^J®*'?^*.^' 
executorship  in  toto  or  not  at  all ;  yet,  if  the  value  of  the  ™"^  *°'* 
land  is  of  less  amount  than  the  rent,  and  there  is  a 
deficiency  of  assets,  he  may  waive  the  lease.  If  there  are 
assets,  he  must  pay  the  rent  as  long  as  the  assets  hold  out, 
and  then  waive.  (Wms.  Exors.  680,  1757.)  For  rent 
due  and  breaches  of  covenant  committed  in  the  lifetime 
of  the  tenant,  the  executor  or  administrator  is  liable  in  his 
representative  capacity,  but  only  so  far  as  he  has  assets 
(2  Wms.  Exora.  1753;  1  Bullen  &  L.  PI.  252,  4th  ed.) ; 
for  rent  accruing  due  and  breaches  committed  after  the 
death  of  the  tenant,  the  executor  or  administrator  may  be 
sued  either  in  his  representative  capacity  or  personally  as 
assignee  of  the  term  (ib,) ;  and  it  seems  that  with  respect 
to  breaches  of  covenant  after  the  death  of  the  testator,  the 
executor  is  liable  de  bonis  propriis  as  assignee  of  the  term. 
ITilney  v.  NarriSy  1  Ld.  Eaym.  553 ;  Sleap  v.  Newman^  12 
C.  B.,  N.  S.  116.) 

The  proposition  lastly  stated  is  to  be  taken  with  the  Measure  of 
following  qualifications.     In  the  first  place  an  executor  or  P®??°"^  - 

J     •    •  X     ?      •  1       -L  i_i  n  •  liability  of 

admmistrator  is  only  chargeable  personally  as  an  assignee  executor  or 
when  he  has  actually  entered  or  done  acts  equivalent  to  an  administrator, 
entry.  {Rendall  v.  AndrecBy  61  L.  J.,  Q.  B.  630 ;  Buckley 
V.  Piric,  1  Salk.  316;  Wollaston  v.  Jlakein'll,  3  M.  &  Gr. 
297;  10  L.  J.,  0.  P.  303;  Kearsley  v.  Oxley,  2  H.  &  C. 
896 ;  Green  v.  Earl  of  Lidowell,  2  Ir.  L.  E.  384.)  For  the 
law  is  more  merciful  than  consistent  in  the  case  of  a  per- 
sonal representative.  To  take  advantage  of  the  rule,  how- 
ever, the  defendant  should  plead  specially  that  he  took  as 
executor  or  administrator  and  has  never  entered.     {Ib.) 

In  the  second  place  the  measure  of  the  liability  of  an 
executor  or  administrator  varies  according  to  whether  he 
is  sued  in  respect  of  rent  or  of  breach  of  covenant.  {Rendall 
V.  AndrecBy  supra.) 

As  to  rent,  the  rule  is  that  an  executor  or  administrator  As  to  rent, 
is  chargeable  with  the  amount  which  he  has  made,  or 
with  due  diligence  might  have  made,  out  of  the  property, 
that  is,  the  rental  value  of  the  property.  {Rubery  v. 
Stevens^  4  B.  &  Ad.  241 ;  Hoi*nidge  v.  Wilson,  11  A.  &  E. 
645  \  Hopicood  v.  Whaley,  6  C.  B.  744 ;  18  L.  J.,  C.  P.  43.) 
It  is  immaterial  that  the  executors  have  received  no  rent 
or  only  part  of  the  rent,  if  with  due  diligence  they  might 
have  received  more  (Re  Bowes,  Strathmore  v.   Vane,  37 
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Ch.  D.  128 ;  57  L.  J.,  Ch.  455) ;  as,  for  example,  if  the 
premises  might  have  been  let  for  a  higher  rent  but  for  the 
executor's  default  in  complying  with  his  obligation   to 
repair.     {Hornidge  v.  Wilson^  supra.) 
As  to  oove-  There  is  no  corresponding  limitation  of  the  executor's  or 

nants.  administrator's  liability  in  the  case  of  covenants,  and  he  is 

personally  liable  to  the  full  extent  for  the  loss  or  damage 
resulting  from  any  breach  of  which  he  has  been  guilty 
{Tilney  v.  Norris,  1  Ld.  E>aym.  553 ;  Tremeere  v.  Morison, 
1  Bing.  N.  C.  89;  Skap  v.  Newman,  12  0.  B.,  N.  S.  116), 
notwithstanding  the  premises  have  yielded  no  profit. 

An  executor  de  son  tort  is  personally  liable  on  the  cove- 
nants in  a  lease.     ( WilUams  v.  Heales,  43  L.  J.,  C.  P.  80 ; 
L.  R.,  9  0.  P.  177 ;  Paull  v.  Simpson,  9  Q.  B.  365.) 
How  executor      An  executor  or  administrator  of  an  assignee  of  a  term 
diaoharged       may  discharge  himself  from  all  personal  liability  by  an 
^™  ^'  assignment  of  the  term.     {Rowky  v.  Adams,  4  My.  &  Cr. 

634.)  Where,  however,  the  testator  or  intestate  was  the 
original  lessee,  his  executor  or  administrator,  so  long  as  he 
has  assets,  would,  apart  from  the  protection  hereafter  men- 
tioned, remain  liable  on  the  express  covenants  contained, 
not  only  in  the  leases  which  he  himself  may  have  assigned 
over  {Coghil  v.  Frcelove,  3  Mod.  325;  Pitcher  v.  Tovey,  4 
Mod.  76),  but  also  on  leases  assigned  by  the  testator 
during  his  lifetime,  even  though  the  lessor  may  have 
accepted  the  assignees  as  his  tenants.  {Brett  v.  Cumber^ 
land,  Oro.  Jac.  521  ;  Thursby  v.  Plant,  1  Saund.  241.) 
But  pkne  administravit  is  a  good  defence  to  such  a  claim. 
{Wilson  V.  Wigg,  10  East,  313.)  Moreover,  an  executor 
or  administrator  has  now  an  ample  means  of  protecting 
himself  furnished  by  22  &  23  Vict.  c.  35,  s.  27,  which 
provides  that  where  an  executor  or  administrator,  after 
satisfying  all  liabilities  accrued  due  and  claimed  under  a 
lease  or  agreement  for  a  lease  granted  or  assigned  to  the 
testator  or  intestate,  and  setting  apart  a  sufficient  sum  to 
answer  any  future  cledm  in  respect  of  any  fixed  and  ascer- 
tained sum  under  the  lease,  has  assigned  the  lease  to  a 
purchaser,  and  distributed  the  residuary  estate,  he  shall  no 
longer  be  personally  liable  in  respect  of  any  subsequent 
claim  under  the  lease ;  but  the  lessor  may  follow  the  assets 
distributed.  (See  Dodson  v.  Sammell,  30  L.  J.,  Ch.  799 ; 
Crook  V.  Hendry,  26  W.  R.  325.)  The  section  is  retro- 
spective. {Smith  V.  Smith,  1  Dr.  &  Sm.  384 ;  9  W.  R. 
406.)    But  its  protection  only  applies  when  the  executors 
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have  sold,  not  when  they  have  been  assigned  to  a  residuary 
legatee.  {Dodsan  v.  Sammellj  supra,)  An  executor  ceases 
to  be  liable  when  the  estate  is  administered  by  the  Court 
{Waller  v.  Barrett,  24  Beav.  413 ;  27  L.  J.,  Ch.  214),  and 
for  this  reason  he  is  entitled  to  have  the  estate  adminis- 
tered by  the  Court  when  it  consists,  to  an  appreciable 
extent,  of  leaseholds.  {Howard  v.  EastoHy  29  W.  R.  885 ; 
45  L.  T.  136.) 

If  the  executors  or  one  of  them  assent  to  a  specific  Liability  of 
bequest  of  the  leaseholds,  the  legatee  becomes  liable  as  an  l®firatee, 
ordinary  assignee.  He  must  pay  the  future  rent,  and 
bear  any  liability  in  respect  of  dilapidations  or  the  like. 
{Hawkins  v.  Hawkins,  13  Ch.  D.  470 ;  28  W.  R.  626 ;  42 
L.  T.  306.)  And  he  may  bring  an  action  of  ejectment, 
even  against  the  executor,  to  recover  possession.  {Doe  v. 
Gwy,  3  East,  120.) 

With  respect  to  an  assent,  no  specific  form  is  necessary,  after  assent 
and  it  may  be  either  express  or  implied.  (1  Roper  on  ^^  executor. 
Legacies,  736,  3rd  ed.)  Whether  there  has  been  an  assent 
or  not,  may  involve  matter  of  law,  but  is  generally  a  ques- 
tion of  fact.  {Elliott  V.  Elliott,  9  M.  &  w .  27 ;  Mason  v. 
Farnell,  12  M.  &  W.  674.)  Although  an  executor  may 
assent  to  a  bequest  to  himself,  stronger  evidence  is  requi- 
site in  such  a  case  to  show  assent  than  where  a  stranger  is 
legatee,  for  in  the  case  of  a  stranger,  the  mere  allowing 
him  to  act  in  the  management  of  the  property  is  strong 
evidence  of  assent.  {Hawkins  v.  Williams,  10  W.  R.  692.) 
The  assent  may  be  as  to  part  only  of  a  legacy.  {Elliott  v. 
Elliott,  supra,  per  Parke,  B.)  Even  where  the  leaseholds 
are  comprised  in  a  bequest  of  residue,  the  executors  may 
assent  as  to  the  bequest  of  leaseholds  or  any  other  part  of 
the  residue  without  assenting  as  to  the  remainder.  {Austin 
V.  Beddoe,  W.  N.  (1893)  78 ;  but  see  dictum  of  Parke,  B., 
to  the  contrary,  9  M.  &  W.  28.)  The  express  assent  of 
the  executor,  once  given,  vests  the  interest  irrevocably,  and 
cannot  be  recalled.  {Doe  v.  (?wy,  3  East,  120 ;  but  see 
1  Roper  on  Legacies,  743.) 

In  the  case  of  a  testator  or  intestate  dying  before  the  As  to  charges 
Ist  January,  1878,  if  leaseholds  are  charged  with  any  sum  ?^\*^1^ 
by  way  of  mortgage,  equitable  lien,  or  lien  for  unpaid   ^*^ 
purchase-money,  and  the  testator  have  signified  no  con- 
trary intention,  the  legatee  is  entitled  to  have  the  mortgage 
discharged  out  of  the  other  personal  estate.     {Solomon  v. 
Solomon,  33  L.  J.,  Ch.  473 ;  Gall  v.  Fenunck,  43  L.  J.,  Ch. 
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178  ;  mil  V.  Wormsley,  4  Ch.  D.  665 ;  46  L.  J.,  Ch.  102 ; 
Catty  V.  Bully  31  W.  R.  854,  which  cases  decide  that  the 
statutes  17  &  18  Vict.  c.  113,  and  30  &  31  Vict.  c.  69,  do 
not  apply  to  leaseholds.)  But  as  to  persons  dying  on  or 
after  that  date,  the  before-mentioned  Acts  are  to  apply, 
and  the  devisee  or  leffatee  or  heir-at-law  {qu.  or  next  of 
kin)  shall  not  be  entitled  to  have  such  sum  or  sums  dis- 
charged or  satisfied  out  of  the  estate  of  the  testator  or 
intestate,  unless  (in  the  case  of  a  testator)  he  shall  have 
signified  a  contrary  intention.  (40  &  41  Vict.  c.  34; 
Broadbent  v.  Groves,  62  L.  J.,  Ch.  811;  24  Ch.  D.  94; 
Re  Kershatty  Drake  v.  KershaWy  37  Ch.  D.  674 ;  67  L.  J., 
Ch,  699.)  Where  a  testator's  leaseholds  are  comprised 
with  real  estate  in  a  mortgage,  both  shall,  in  the  hands  of 
the  devisees  and  legatees  thereof,  contribute  rateably  to 
the  payment  of  the  mortgage  debt.  {Trestrail  v.  Mason^ 
7  Ch.  D.  655 ;  47  L.  J.,  Ch.  249 ;  Athill  v.  Athilly  60  L.  J., 
Ch.  123;  16Ch.  D.  211.) 

Where  leaseholds  are  a  sole  security  by  way  of  mort- 
gage, the  mortgage  debt  may  be  deducted  from  the  value 
of  the  property,  and  probate  duty  only  paid  on  the  balance. 
(31  &  32  Vict.  c.  124,  s.  7.) 

Under  the  Bankruptcy  Act,  1869  (32  &  33  Vict.  c.  71), 
upon  a  composition  under  sect.  126,  the  property  of  the 
debtor  never  ceased  to  be  his  property.  {JEx  parte  Jonesy 
23  W.  R.  886 ;  L.  R.,  10  Ch.  663 ;  44  L.  J.,  Bkcy.  124 ; 
Re  Kearley  and  Clayton^  Contracty  47  L.  J.,  Ch.  474; 
7  Ch.  D.  615;  Ex  parte  McDermotty  Re  McHenryy  21 
Q.  B.  p.  680 ;  36  W.  R.  725.)  XJpon  bankruptcy  or 
liquidation  bv  arrangement  under  sect.  125,  the  whole  of 
the  bankrupt  s  or  liquidating  debtor's  property  (sect.  15), 
including  of  course  his  terms  of  years  and  chattels  real, 
vested,  upon  his  appointment,  in  the  trustee  (sect.  17;  Ex 
parte  Rabbidge,  Re  Pooleyy  26  W.  R.  646 ;  8  Ch.  D.  367), 
whose  title  to  the  property  was  conclusively  evidenced  by 
the  certificate  of  his  appointment  signed  by  the  registrar. 
(Sect.  18;  sect.  125  (6).) 

In  the  case  of  a  liquidation  under  the  Act  the  release  of 
the  trustee  did  not  divest  him  of  property  of  the  debtor 
which  had  not  been  realized.  {Ex  parte  Witty  Re  Arm- 
atrongy  27  W.  R.  888 ;  40  L.  T.  836.)  The  Act  of  1869 
also  contained  powers  of  disclaimer  in  the  case  of  onerous 
property  similar  to,  but  not  so  extended,  as  those  of  the 
Act  of  1883  subsequently  noticed. 


SECT.  II.]      MODES  OF  ASSIGNMENT — OPERATION  OF  LAW.  461 

Under  the  Bankruptcy  Act,  1883  (46  &  47  Vict.  o.  52),  under  the  Act 
all  proceedings  commence  by  the  presentation  of  a  petition,  ^^  i®^^- 
upon  which  a  receiving  order  may  be  made,  the  effect  of 
which  is  that  an  official  receiver  is  thereby  constituted 
receiver  of  the  debtor's  property.  (Sect.  9,  sub-sect.  1.) 
The  receiving  order  does  not  divest  the  debtor  of  his  pro- 
perty {Rhodes  v.  Dmcson,  65  L.  J.,  Q.  B.  134),  but  until 
the  appointment  of  a  trustee,  the  receiver  may  exercise 
the  powers  given  to  a  trustee  of  selling  the  debtor's  pro- 
perty. {Turquand  v.  Board  of  Trade y  11  App.  Cas.  286 ; 
55  L.  J.,  Q.  B.  417 ;  55  L.  T.  30.)  After  a  receiving 
order  the  creditors  may  accept  a  composition  or  scheme  of 
arrangement,  or  an  adjudication  in  bankruptcy  may  be 
resolved  upon.  (Sect.  15.)  A  composition  or  scheme 
may  either  precede  or  follow  an  adjudication  in  bank- 
ruptcy. (Sects.  18,  23.)  If  it  precede  adjudication,  the 
official  receiver  puts  the  debtor,  or,  as  the  case  may  be,  the 
trustee  under  the  composition  or  scheme,  into  possession  of 
the  debtor's  property.  (Bankruptcy  Rules,  1886,  r.  208.) 
If  it  follow  adjudication,  the  Court  may  make  an  order 
annulling  the  bankruptcy,  and  vesting  the  property  in  the 
debtor,  or  in  such  other  person  as  it  may  appoint.  (Sect.  23, 
sub-sect.  2.)  The  Court  may  annul  a  composition  or 
scheme  (sect.  18,  sub-sect.  11),  in  which  case  the  debtor's 
property  reverts  to  the  official  receiver  unless  the  Court 
directs  otherwise.     (Rule  212.) 

After  adjudication  a  trustee  may  be  appointed  (sect.  21),  Terms  of 
in  whom,  on  appointment,  vests  the  debtor's  property,  in-  ^^®**  ^ 
eluding  his  terms  of  years  (sect.  54 ;  Titterton  v.  Cooper^ 
9  Q.  B.  D.  473;  51  L.  J.,  Q.  B.  472),  or  such  of  them 
as  are  not  forfeited  by  the  act  of  bankruptcy.  {Ex  parte 
Gould,  Re  Walker,  13  Q.  B.  D.  454 ;  51  L.  T.  368 ;  Ex  parte 
Leather  Sellers  Co.,Re  Tickle,  3  Morr.  126.)  The  trustee's  title 
is  evidenced  by  the  certificate  of  appointment.  (Sects.  54, 
138.)  The  provisions  of  the  Act,  relating  to  the  realization 
and  administration  of  the  debtor's  property  by  a  trustee  in 
bankruptcy,  apply  to  a  trustee  under  a  composition  or 
scheme  (sect.  18,  sub-sect.  13),  so  far  as  the  terms  of  the 
composition  or  scheme  admit.  A  trustee  in  bankruptcy 
may  adopt  the  benefit  of  an  agreement  or  option  for  a 
lease  to  which  the  bankrupt  was  entitled  {Crosbie  v.  Tooke, 

1  My.  &  K.  431 ;  Buckland  v.  Papillon,  L.  R.,  1  Eq.  477 ; 

2  Ch.  67 :  36  L.  J.,  Ch.  81) ;  he  may  sell  and  assign  the  who  msy  sell 
bankrupt's  property  (sect.  56),  and,  generally,  exercise  all  <««««gii» 
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such  powers  over  it  as  the  bankrupt  might  have  exercised. 
(Sect.  44,  sub-sect.  2  (i).) 
or  diflolaim.  When  any  part  of  the  property  consists  of  land  of  any 

tenure  burdened  with  onerous  covenants,  or  is  unsaleable 
or  not  readily  saleable  by  reason  of  its  binding  the  possessor 
thereof  to  the  performance  of  any  onerous  a.ct,  or  the  pay- 
ment of  any  sum  of  money,  the  trustee,  notwithstanding 
he  has  endeavoured  to  sell  or  has  taken  possession,  or  has 
exercised  any  sets  of  ownership  in  relation  thereto,  may, 
by  writing  signed  by  him  (not  by  his  solicitor,  Wtlsofi  v. 
Wallani,  5  Ex.  D.  155 ;  49  L.  J.,  Ex.  437),  disclaim  such 
property.  (Sect.  55,  sub-sect.  1.) 
What  pro-  The  section  applies  to  property  of  the  bankrupt  held  in 

dT^^  ^®  trust  for  another  {Ex  parte  Monkhome,  Be  Maughany  14  (i. 
B.  956 ;  54  L.  J.,  Q.  B.  128),  to  property  held  under  a 
Crown  lease  {Ex  parte  Commissioners  of  Woods  and  Forests^ 
lie  Thomas,  21  Q.  B.  D.  380  ;  57  L.  J.,  Q.  B.  574), 
to  a  tenancy  under  an  attornment  clause  in  a  mortgage 
deed  {Ex  parte  Isherwood,  He  Knight,  22  Ch.  D.  354 ;  52 
L.  J.,  Ch.  370),  and  to  a  tenancy  which  has  expired  {infra, 
p.  463),  but  not  to  the  equity  of  redemption  of  leasehold 
property  which  the  bankrupt  has  mortgaged  by  an  assign- 
ment of  the  entire  residue  of  the  term.  {Ex  parte  Official 
Receive^',  Re  Gee,  24  Q.  B.  D.  65;  59  L.  J.,  Q.  B.  16.) 
And  a  trustee  cannot  disclaim  a  part  only  of  the  property 
included  in  a  demise.  {Ex  parte  Allen,  Re  Fussell,  51  L. 
J.,  Ch.  725 ;  20  Ch.  D.  341 ;  Ex  parte  Okgg,  Re  Latham, 
19  Ch.  D.  7 ;  51  L.  J.,  Ch.  367.) 
When  with-  The  trustee  mav  not  disclaim  without  the  leave  of  the 
out  leave.  Court  (sect.  55,  sub-sect.  3),  except  in  the  cases  prescribed 
by  the  Bankruptcy  Eules,  1890,  r.  69,  viz.: — (i)  Where 
the  bankrupt  has  not  sub-let  the  demised  premises  or  any 
part  thereof,  or  created  a  mortgage  or  charge  upon  the 
lease,  and  (a)  the  rent  reserved  and  real  value  of  the  pro- 
perty leased,  as  ascertained  by  the  property  tax  assessment, 
are  less  than  20/.  per  annum,  or  (b)  the  estate  is  adminis- 
tered under  the  provisions  of  sect.  121  of  the  Act  of  1883 
regulating  small  bankruptcies  {Ex  parte  Zerfass,  Re  Sand- 
tcell,  14  Q.  B.  D.  960;  54  L.  J.,  Q.  B.  323),  or  (c)  the 
trustee  serves  the  lessor  with  notice  of  his  intention  to 
disclaim,  and  the  lessor  does  not,  within  seven  days  after 
the  receipt  of  such  notice,  give  notice  to  the  trustee, 
requiring  the  matter  to  be  brought  befoi'e  the  Court, 
(ii)  Where  the  bankrupt  has  sub-let  the  demised  premises 
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or  created  a  mortgage  or  oharge  upon  the  lease,  and  the 
trustee  serves  the  lessor  and  the  sub-lessee  or  the  mort- 
gagees with  notice  of  his  intention  to  disclaim,  and  neither  | 
the  lessor  nor  the  sub-lessee  or  the  mortgagees,  or  any  of  i 
them,  within  fourteen  days  after  the  receipt  of  such  notice  i 
require  or  requires  the  matter  to  be  brought  before  the 
Court.     Except  as  provided  by  the  rule,  the  disclaimer  of 
a  lease  without  the  leave  of  the  Court  shall  be  void. 
(Eule  69  (3).) 

Where  no  leave  is  necessary,  the  Court  has  no  power  to  If  leave  re- 
impose  terms  upon  a  disclaiming  trustee  {Ex  parte  Zerfass^  quired,  Court 
supra)  ^  but  where  such  leave  is  necessary  the  Court,  before  termsT^^^ 
or  upon  granting  it,  may  require  such  notices  to  be  given 
to  persons  intere^ed,  and  impose  such  terms  as  a  condition 
of  granting  leave,  and  make  such  orders  with  respect  to 
fixtures,  tenant's  improvements,  and  other  matters  arising 
out  of  the  tenancy,  as  the  Court  thinks  just.     (Sect.  66, 
sub-sect.  3.) 

The  application  for  leave  to  disclaim  is  by  notice  of  Application 
motion  served  upon  the  persons  whose  interests  may  be  ^o^^  leave,  by 
affected.  It  may  be  served  out  of  the  jurisdiction  upon 
persons  resident  abroad.  (Ex  parte  Patersan,  Be  Rath- 
bone,  66  L.  J.,  Q.  B.  604 ;  67  L.  T.  420.)  Any  number 
of  mortgagees  or  sub-lessees  who  are  interested  in  parts 
only  of  the  property  sought  to  be  disclaimed  may  be  joined 
in  an  application  against  one  landlord,  but  different  land- 
lords of  distinct  and  different  properties  cannot  be  joined 
as  respondents  to  one  application  for  leave  to  disclaim  the 
aggregate  property.  {Re  Wliitakery  21  Q.  B.  D.  261 ;  57 
L.  J.,  Q.  B.  527.) 

In  determining  whether  or  not  leave  to  disclaim  should  Rules  regu- 
be  ffiven,  the  Court  will  only  have  reeard  to  the  interests  J*^°fi^  ]^^^ 

o  J    '      1.1.        J     •    '  ^  j^  i»j.rTi*o  disclaim. 

of  persons  concerned  m  the  admmistration  of  the  bank- 
rupt's estate.  {Ex  parte  East  and  West  India  Dock  Co.,  Re 
Clarke,  17  Ch.  D.  769 ;  60  L.  J.,  Ch.  789  ;  Ex  parte  Ed- 
monds, Re  Tipping,  48  L.  T.  77.)  But  the  Court  has  a 
judicial  discretion,  which  will  not  be  interfered  with  in 
imposing  such  terms  as  will  meet  the  justice  of  the  case. 
(Ex  parte  Ladbury,  Re  Turner,  17  Ch.  JD.  632  ;  60  L.  J., 
Ch.  838.) 

A  lease  may  be  disclaimed  notwithstanding  the  term  has 
expired  by  effluxion  of  time  or  otherwise  between  the  date 
of  the  appointment  of  the  trustee  and  the  disclaimer,  since 
otherwise  the  trustee  would  be  liable  as  assignee  of  the 
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lease  during  the  period  it  was  vested  in  him.  {Ex  parte 
Hart  Dyke,  Re  MotTish,  22  Ch.  D.  410 ;  62  L.  J.,  Ch.  670; 
Hx  parte  Paterson,  Re  Throckmorton,  27  W.  E.  928 ;  11 
Ch.  D.  908.)  The  fact  that  the  trustee's  oocupation  has 
been  beneficial,  and  that  the  landlord  has  been  kept  out  of 
possession,  are  special  circumstances  which  justify  the  im- 
position of  terms  as  a  condition  of  the  leave  to  disclaim. 
\Ex parte  Isherwood,  Re  Knight,  22  Ch.  D.  384;  62  L.  J., 
Ch.  370  ;  Ex  parte  Izard,  Re  Bmhell,  23  Ch.  D.  115  ;  48 
L.  T.  751 ;  Ex  parte  Arnal,  Re  Wit  ton,  24  Ch.  D.  26 ;  53 
L.  J.,  Ch.  134 ;  Ex  parte  Good,  Re  Salkeld,  54  L.  J.,  Q.  B. 
96;  13  a  B.  D.  731.) 
Limit  of  The  disclaimer  may  be  within  twelve  months  after  the 

^kdmer        ^™^  appointment  of  a  trustee,  and  should  the  property  to 
be  disclaimed  not  come  to  his  knowledge  within  a  month 
from  the  dace  of  his  appointment,  he  may  disclaim  at  any 
time  within  twelve  months  after  he  first  became  aware 
thereof,  and  such  period  of  twelve  months  may  be  extended 
by  the  Court.      (Bankruptcy  Act,  1883,  s.  55,  sub-s.  1,  as 
amended  by  the  Bankruptcy  Act,  1890  (53  &  54  Vict, 
c.  71,  s.  13).)     Special  circumstances  would  be  required  to 
obtain  an  extension  of  the  time  {Ex  parte  Foreman,  Re 
Price,  33  W.  R.  139 ;    13  Q.  B.  D.  466) ;   and  where 
written  application  is  made  by  any  person  interested  in 
the  property  (including  the  landlord,  JEx  parte  Mackay,  Re 
Page,  14  U.  B.  D.  401),  requiring  the  trustee  to  decide 
whether  he  will  disclaim  or  not,  he  must  elect  by  notice  in 
writing  within  twenty-eight  days  after  the  receipt  of  the 
application  or  such  extended  period  as  may  be  allowed  by 
the  Court.     (Sect.  55,  sub-sect.  4.)     If  the  trustee  deny 
the  receipt  of  the  application,  the  lessor  must  prove  its 
deliveiy ;  merely  posting  it  is  not  sufficient  to  satisfy  the 
statute.     {Reed  v.  Harvey,  5  Q.  B.  D.  184 ;  49  L.  J.,  Q.  B. 
295.)     An  application  for  extended  time  should  be  made 
within  the  twenty-eight  days.     The  Court,  however,  has 
power,  which  it  will  only  exercise  under  very  special  cir- 
cumstances, to  extend  the  time  after  the  twenty-eight  days. 
{Ex  parte  Lovering,  Re  Jones,  43  L.  J.,  Bkcy.  94 ;  L.  R., 
9  Ch.  586 ;  Ex  parte  Moore,  Re  Stokoe,  2  Ch.  D.  802 ;  35 
L.  T.  386;  Ex  parte  Harris,  Re  Richardson,  16  Ch.  D.  613; 
29  W.  R.  899.)     Where  a  trustee,  having  failed  to  dis- 
claim within  the  twenty-eight  days,  subsequently  applied 
to  the  Court  for  extended  time,  he  was  ordered  personally 
to  pay  the  costs  of  the  application  and  one  month's  rent. 
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{Hx  parte  Mackay,  Re  Page,  14  Q.  B.  D.  401 ;  33  W.  E. 
825.)  No  appeal  lies  against  an  order  to  disclaim,  after 
the  trustee  has,  in  pursuance  thereof,  executed  a  disclaimer. 
{Ex  parte  Ditton,  Be  Woods,  3  Ch.  D.  459  ;  45  L.  J.,  Bkcy. 
141 ;  Ex  parte  Sadler,  Re  Hatces,  19  Ch.  D.  122 ;  51  L.  J., 
Ch.  201 ;  Ex  parte  Edmonds,  Re  Tipping,  48  L.  T.  77.) 

The  disclaimer  operates  to  determine,  as  from  the  date  From  when 
of  the  disclaimer,  tne  rights,  interests  and  liabilities  of  the  ^claimer 
bankrupt  and  his  property,  in  or  in  respect  of  the  property  ^^™ 
disclaimed,  and  discharges  the  trustee  from  all  personal 
liability  in  respect  of  the  property  disclaimed,  as  from  the 
date  when  the  property  vested  in  him.     (Sect.  65,  sub- 
sect.  2.)     But  the  disclaimer  does  not  discharge  the  trustee 
from  liability  for  wrongful  acts  committed  before  dis- 
claimer, and  a  trustee  was  held  personally  liable  for  selling 
hay  and  straw  grown  on  a  farm  contranr  to  the  custom  of 
the  country.     {Schofield  v.  Hincks,  58  L.  J.,  Q.  B.  147 ; 
60L.  T.  573.) 

Where  a  trustee  disclaims  a  leasehold  interest  he  shall 
forthwith  file  the  disclaimer  with  the  proceedings  in  the 
Court.  Until  filed  the  disclaimer  is  inoperative.  (Bank- 
ruptcy Eules,  1890,  r.  69  (4).) 

A  trustee  who  does  not  disclaim  remains  personally  Effect  of  non- 
liable  as  an  ordinary  assignee,  that  is,  for  rent  from  the  diaclaimer ; 
date  of  his  appointment,  and  not  that  accruing  before, 
and,  on  such  covenants  in  the  lease  as  bind  assigns,  in 
respect  of  breaches  committed  during  the  time  he  retains 
that  character,  subject  to  the  right  of  indemnity  out  of  the 
bankrupt's  estate  {Titterton  v.  Cooper,  51  L.  J.,  Q.  B.  472 ; 

9  a  B.  D.  473 ;  Alloway  v.  Le  Steere,  52  L.  J.,  Q.  B.  38; 

10  Q.  B.  D.  22 ;  Wilson  v.  Wallani,  49  L.  J.,  Ex.  437 ;  5 
Ex.  D.  155;  Ex  parte  Dressier,  Re  Solomon,  48  L.  J., 
Bkcy.  20) ;  and  it  is  immaterial  whether  he  enter  into 
actual  possession  of  the  premises  or  not.     (lb,) 

After  the  discharge  of  the  trustee  the  Court  of  Bank- 
ruptcy has  no  power  to  make  an  order  upon  him  for 
payment  of  rent.  {Ex  parte  Carter,  Re  Ware,  8  Ch.  D. 
731 ;  39  L.  T.  185.)  And  the  trustee  may  free  himself 
from  all  future  liability  imder  a  lease  by  an  assignment, 
even  to  a  pauper  {Hopkinson  v.  Lovering,  11  Q.  B.  D. 
92 ;  52  L.  J.,  Q.  B.  391),  notwithstanding  the  lease  con- 
tain a  covenant  against  assignment  without  licence  {Doe  v. 
Sevan,  3  M.  &  S.  353),  and  even  though  notice  to  disclaim 
may  have  been  given  by  the  landlord,  smd  the  time  for 
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difidfliiner  may  not  have  expired.  (Scpkinson  v.  Laveringy 
atspra.) 

If  the  trustee  elect  to  difiolaim,  the  liahilities  of  tiie 
bankrupt  and  his  estate  are  determined,  and,  subject  to 
any  terms  imposed,  the  trustee  discharged  from  personal 
liability  (Lotorey  v.  Barker ^  49  L.  J.,  Ex.  433 ;  5  Ex.  D. 
170),  even  for  the  beneficial  occupation  he  may  have  had 
prior  to  the  disclaimer.  {Gabriel  v.  Blankenstein^  33  W.  B. 
151.)  The  disclaimer  does  not,  however,  except  so  fax  as 
is  necessary  for  the  purpose  of  releasing  the  bankrupt  and 
his  proper^,  and  the  trustee  from  liability,  affect  the  rights 
or  liabilities  of  any  other  person.  (Sect.  55,  sub-sect.  2 ; 
Smyth  V.  North,  L.  R.,  7  Ex.  242 ;  41  L.  J.,  Ex.  103 ; 
JEx  parte  Ea^t  and  West  Ifidia  Dock  Co.,  Be  Clarke,  17  Ch. 
D.  769 ;  50  L.  J.,  Ch.  789 ;  Harding  v.  Preece,  9  Q.  B.  D. 
281 ;  51  L.  J.,  Q.  B.  515.)  Therefore,  when  the  bank- 
rupt is  only  an  assignee  of  a  lease,  or  has  sub-let  the 
premises,  the  effect  of  the  disclaimer  is  not  to  put  an  end 
to  the  lease  itself,  but  only  to  wipe  out  the  rignts  of  pro- 
perty and  liability  of  the  bankrupt  in  respect  thereof. 
Thus,  when  the  bankrupt  is  an  assignee,  the  original  lessee 
continues  liable  to  the  lessor  under  the  original  lease  {Hill 
V.  East  and  West  India  Bock  Co.,  53  L.  J.,  Ch.  842 ;  9 
App.  Cas.  448),  so  does  a  surety  for  payment  of  rent  by 
the  bankrupt.  {Harding  v.  Preece,  supra.)  On  the  other 
hand,  where  the  bankrupt  is  the  original  lessee  but  has 
underlet  the  premises,  the  disclaimer  does  not  destroy  the 
underlease,  but  the  underlessee  becomes  liable  upon  the 
covenants  in  the  original  lease,  and  so  long  as  he  observes 
them  cannot  be  ejected.  {Ex  parte  Walton,  Be  Levy,  17 
Ch.  D.  746 ;  50  L.  J.,  Ch.  657 ;  Smali^  v.  Hardinge,  7 
Q.  B.  D.  524 ;  50  L.  J.,  Q.  B.  367.) 

The  Court,  on  the  application  of  any  person  either 
claiming  an  interest  in  the  disclaimed  property,  or  under 
any  liability  not  discharged  by  the  Act  in  respect  of  any 
disclaimed  property,  may,  on  hearing  such  persons  as  it 
thinks  fit,  make  an  order  vesting  tne  property  in  any 
person  entitled  thereto.  Provided  always,  that  in  the  case 
of  leaseholds  a  vesting  order  shall  not  be  made  in  favour 
of  any  person  claiming  imder  the  bankrupt  as  underlessee 
or  mortgagee  by  demise,  except  subject  to  the  same 
liabilities  and  obligations  as  the  bankrupt  was  subject  to 
under  the  lease  at  the  date  the  bankruptcy  petition  was 
filed,  and  any  mortgagee  or  underlessee  declining  to  accept 
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a  vesting  order  upon  such  terms  shall  be  excluded  from  all 
interest  in  and  security  on  such  property.  (Sect.  56, 
sub-sect.  6.) 

Under  this  section  it  was  doubtful  whether  the  person 
in  whose  favour  a  vesting  order  was  made  took,  not  as  aen 
ordinary  assignee,  but  subject  to  the  same  liabilities  as 
the  bankrupt  when  he  was  the  original  lessee.  (Ux  parte 
doth  Workers'  Co.,  Be  Finley,  21  Q.  B.  D.  475 ;  57  L.  J., 
a.  B.  626;  Ex  parte  Shilson,Re  Cock,  20  Q.  B.  D.  343;  57 
L.  J.,  Q.  B.  169.)  But  it  is  enacted  by  the  Bankruptcy 
Act,  1890,  that  the  Court  may  modify  the  terms  prescribed 
by  the  proviso  to  the  last  cited  sub-section  so  as  to  make 
the  person  in  whose  favour  the  vesting  order  may  be  made 
subject  only  to  the  same  liabilities  and  obligations  as  if 
the  lease  had  been  assigned  to  him  at  the  date  when  the 
bankruptcy  petition  was  filed ;  and  (if  the  case  so  requires) 
as  if  the  lease  had  comprised  only  the  property  comprised 
in  the  vesting  order.     (53  &  54  Vict.  c.  71,  s.  13.) 

Upon  an  application  for  a  vesting  order  the  Court  may 
order  such  persons  to  be  served  as  it  thinks  fit.  The  lessor 
and  an  assignee  of  the  lease  will  not  always  be  necessary, 
but  wUl  generally  be  proper,  parties  to  be  served.  {Ex  parte 
Morgan,  Re  Morgan,  22  Q.  B.  D.  592;  58  L.  J.,  Q.  B.  295.) 
The  lessor  may  give  notice  of  an  application  for  a  vesting 
order  as  soon  as  he  is  served  with  notice  of  motion  to 
disclaim.     {Re  Britton,  61  L.  T.  52 ;  37  W.  E.  621.) 

A  mortgagee  by  underlease  cannot  escape  his  obligation 
to  take  a  vesting  order  or  forfeit  his  interest  in  the  pro- 
perly by  assigning  his  mortgage  to  a  trustee  for  himself,  a 
man  of  straw,  willing  to  take  a  vesting  order  under  the 
Act.  {Re  Smith,  Ex  parte  Hepburn,  25  Q.  B.  D.  536 ;  63 
L.  T.  621.) 

Any  person  injured  by  the  operation  of  a  disclaimer  Fenon 
shall  be  deemed  a  creditor,  and  may  prove  to  the  extent  of  ^jj^^  ^^ 
his  injury.     (Sect.  55,  sub-sect.  7.)     In  the  case  of  a  lease  j^^y  ^^. 
disclaimed,  the  measure  of    damages   is   the   difference 
between  the  rent  reserved  for  the  residue  of  the  term 
from   the  commencement  of    the   bankruptcy,  and   the 
present  letting  value  {Ex  parte  Llynvi  Coal  and  Iron  Co., 
Re  Hide,  L.  R,  7  Ch.  28 ;  41  L.  J.,  Bkcy.  6),  toffether 
with    the    loss    sustained    by  non-compliance  with  the 
tenant's   covenants   to  improve  or  repair   the  premises 
during  the  unexpired  residue  of   the  term.     {Ex  parte 
Blake,  Re  McEwan,  11  Ch.  D.  572 ;  40  L.  T.  859.)     In 
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the  oase  of  an  underlease  at  a  less  rent  than  that  reserv^ed 
by  the  original  lease,  the  measure  of  damages  is  the 
difference  between  the  rent  the  bankrupt  agreed  to  pay, 
and  the  higher  rent  reserved  by  the  superior  lease.  {Ex 
parte  Walton,  Re  Let>y,  17  Ch.  D.  746 ;  50  L.  J.,  Ch.  657.) 
Under  sect.  203  of  the  Companies  Act,  1862  (25  &  26 
Vict.  c.  89),  the  Court  may  order  that  all  the  property  of 
a  company  being  wound  up  shall  vest  in  an  official  liqui- 
dator ;  but  in  case  it  does  so  the  liquidator  does  not  become 
personally  liable  for  the  payment  of  rent.  {Oraham  y. 
Edge,  57  L.  J.,  Q.  B.  406 ;  20  Q.  B.  D.  683.) 


Sect.  3. — Underleases. 


Underleases. 


Though  a  professed  underlease  for  an  equal  or  greater 
term  than  the  underlessor  possesses  amounts  to  an  assign- 
ment (Beardman  v.  Wilson,  L.  R.,  4  C.  P.  57 ;  38  L.  J., 
C.  P.  91 ;  1  Piatt,  9 — 19),  yet  an  underlease  from  year  to 
year  {Pike  v.  Eyre,  9  B.  &  C.  909  ;  Curtis  v.  Wheeler,  Mo. 
&  M.  493),  or  for  a  term  of  years  {Oxley  v.  James,  13 
M.  &  W.  209),  by  a  tenant  from  year  to  year,  has  not  that 
effect ;  since  his  estate  is  for  an  indefinite  period,  and  may 
or  may  not  exceed  the  term  he  carves  out  of  it. 

The  relation  between  an  underlessor  and  his  tenant  is 
the  ordinaiy  relation  of  landlord  and  tenant.  Mortg^^es 
of  leaseholds  are  frequently  by  way  of  underlease.  (2  Day. 
Conv.  668.) 

An  underlessee  for  a  shorter  term  is  not  an  assignee  of 
the  term,  and  therefore  there  is  neither  privity  of  contract 
tmderonginal  ^^  estate  between  him  and  the  original  lessor,  and  he  is 
neither  liable  to  be  sued  imder,  nor  entitled  to  sue  for  the 
benefit  of,  the  covenants  and  conditions  contained  in  the 
original  lease.  (Holford  v.  Hatch,  1  Doug.  183 ;  WiUiamson 
V.  Williamson,  L.  R.,  9  Ch.  729 ;  43  L.  J.,  Ch.  738 ; 
Hornby  v.  Cardicell,  8  Q.  B.  D.  329 ;  61  L.  J.,  Q.  B.  89 ; 
but  see  Silcock  v.  Farmer,  46  L.  T.  404.) 

But  an  underlessee  in  possession  is  liable  to  an  injunction 
for  breach  of  covenants  contained  in  the  original  lease 
{Cosser  v.  Collinge,  3  My.  &  K.  283;  Parker  v.  Whyte, 
32  L.  J.,  Ch.  520 ;  Wilson  v.  Hart,  35  L.  J.,  Ch.  569 ; 
L.  E.,  1  Ch.  463),  or  in  any  subsequent  assignment  thereof. 
{Clements  v.  Welles,  35  L.  J.,  Ch.  266 ;  L.  K.,  1  Eq.  200.) 
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Moreover,  the  imderlessee  is  always  liable  to  have  his  Bent  due 
goods  distrained  for  rent  by  the  superior  landlord,  or  him-  ii^<ier. 
self  ejected  for  breaches  of  covenants  contained  in  the 
original  lease. 

Where  a  person  who  held  premises  under  a  lease  which 
.contained  a  covenant  not  to  use  the  premises  for  any  busi- 
ness, sub-let  to  another  person  to  wnom  he  gave  express 
{)ermi88ion  to  carry  on  business,  it  was  held  that  the  original 
essor  was  entitled  to  damages  as  against  the  sub-lessor  and 
an  injunction  against  the  sub-lessee,  and  that  the  latter 
was  not  entitled  under  the  third  party  procedure  to  any 
relief  against  the  sub-lessor  for  breach  of  covenant  for 
quiet  enjoyment.     {Tritton  v.  Bankart^  66  L.  T.  306.) 

An  underlessee  who  covenants  in  terms  to  perform  the  How  far 
covenants  in  the  original  lease  is  liable  to  his  lessor,  as  upon  ^^^^®® 
a  contract  for  indemnity,  for  costs  incurred  in  defendmg  indemnify, 
an  action  for  breaches  of  covenant  in  the  original  lease. 
{Hornby  v.  Cardwelly  supra,)  But  where  there  is  no  reference 
to  the  original  lease,  covenants  similar  in  terms  to  those  in 
the  original  lease  will  not  amount   to   a    contract   for 
indemnity.     {Pontifex  v.  Foordy  53  L.  J.,  Q.  B.  321 ;  12 
Q.  B.  D.  152 ;  Logan  v.  Hall,  16  L.  J.,  C.  P.  252 ;  4  C.  B. 
598.) 

If  one  of  two  imderlessees  pays  the  rent  reserved  under  Contribution 
the  original  lease,  even  under  a  threat  of  distress,  he  has  ^tween 
no  right  of  contribution  as  against  another  underlessee.  ^hero^re 
{Hunter  v.  Hunty  1    C.  B.  3U0;  14  L.  J.,  C.  P.  113;  rent  paid  by 
Johnson  v.  Wildy  44  Ch.  D.  146 ;  59  L.  J.,  Ch.  322.)  o^«- 

We  have  previously  noticed  the  power  of  the  Court  to 
protect  an  underlessee  on  forfeiture  of  the  superior  lease. 
(55  &  56  Vict.  c.  13,  s.  4,  ante,  p.  375.) 


(    470    ) 


CHAPTER  XI. 


EJECTMENT. 


Sect.  1. — On  the  Eight  of  Action  for  the  Recovery  of  Land. 

Much  of  the  old  law  as  to  ejectment  (or,  aooording  to  the 
more  cumbrous  phrase  invented  under  the  Judicature  Acts, 
recovery  of  land^  is  obsolete.     An  action  of  ejectment 
stands  very  muon  upon  the  same  footing  as  any  other 
action,  and  the  object  of  this  chapter  is  to  point  out  briefly 
the  mode  of  procedure  by  which,  when  a  tenancy  has 
expired  by  effluxion  of  time,  or  been  determined  either  by 
determination  of  will,  demand  of  possession,  notice  to  quit, 
disclaimer,  forfeiture,  or  any  of  the  different  methods  pre- 
viously considered  (Chap.  VIII.),  a  landlord  may  enforce 
the  law,  and  obtain  possession  of  the  lands  or  tenements 
wrongfully  withheld  from  him. 
Person  having      Any  person  who  has  a  legal  right  to  the  actual  posaes- 
^alright to^  gjQjj  Qf  lands  or  tenements,  may  enter  and  take  possession 
sion  may^"  without  any  legal  formality ;  but  he  must  do  so  peaceably, 
enter  without  for  to  asseit  his  right  by  force  (except  in  manner  before 
any  legal         indicated,  antCy  Chap.  IX.  s.  5,  pp.  430, 431)  is  to  break  the 
mS*  do  w       law  {Tayhr  v.  Cole,  3  T.  E.  295;  Taunton  v.  Costar,  7  T.  E. 
peaceably.        431 ;  Turner  V.  Meymott^  1  Bing.  158 ;  Butcfier  v.  Butchery 
7  B.  &  C.  399),  and  render  himself  liable  to  indictment. 
Where,  therefore,  the  right  of  entry  is  fairly  contested,  it 
is  always  advisable  to  commence  an  action  for  the  recovery 
Period  of         of  the  lands  or  tenements.     The  action  must  be   com- 
linutation.       menced  within  twelve  years  after  the  right  of    entry 

accrued.     {Ante,  Chap.  IX.  s.  6.) 
Specrial  ad-  In  an  action  by  a  landlord  against  a  tenant,  to  recover 

J^^^^        the  possession  of  lands,  houses,  and  other  tenements,  the 

1)laintiff  enjoys  many  special  advantages  both  at  common 
aw  and  by  statute.    He  need  not  generally  prove  his  own 
^^-  title,  for,  as  we  have  seen  {ante^  pp.  21,  23),  a  tenant 
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who  has  come  in  under  or  paid  rent  cannot,  except  under 
very  exceptional  circumstances,  dispute  the  lessor's  title, 
whether  the  original  lessor  or  his  assignee  be  plaintiff 
(Oouidsworth  v.  Knights^  11  M.  &  W.  337;  Cuthbertson  y. 
Irving^  29  L.  J.,  Ex.  485) ;  and  a  person  claiming  imder 
the  tenant  is  equally  estopped  {JDoe  v.  Mtllsy  2  Ad.  &  E. 
17;  L.  Sf  N.  W.  Ry.  Co.  v.  West,  L.  E.,  2  0.  P.  563), 
whether  he  be  an  assignee  of  the  term  or  a  mere  licensee. 
{Doe  V.  Bat/tup,  3  Ad.  &  E.  188.)  Thus  the  action  as 
between  landlord  and  tenant  is  shorn  of  many  of  the 
difficulties  usually  found  in  proceedings  to  recover  the 
possession  of  land,  where  the  plaintiS  must  generally 
recover  upon  the  strength  of  his  own,  and  not  upon  any 
weakness  or  defect  in  the  defendant's  title.  (Martin  v. 
Strachan,  6  T.  E.  107,  n.;  Doe  v.  Thompson,  13  Q.  B.  674; 
Doe  V.  Poivell,  1  Ad.  &  E.  631 ;  Doe  v.  Barber,  2  T. 
E.  749;  and  see  Richards  v.  Richards,  16  East,  294, 
note  (a),) 

In  general,  therefore,  the  landlord  need  only  prove —      Proof  hj 

(1)  The  contract  of  tenancy,  which,  if  by  deed  or  in  ^"^^fo, 
writing,  must  be  done  by  production  of  the  lease  or  coun-  the  reooveiy 
terpart  {Roe  v.  Davis,  7  East,  363),  or,  if  by  parol,  by  of  landa, 
evidence  of  a  person  present  at  the  making,  or  by  the  oral  houses,  &c. 
admissions  of  the  defendant  (2  Phil.  Ev.  7th  ed.  270), 

which  may  be  admitted  to  prove  the  terms  of  the  lease. 
{Hotcard  v.  Smith,  3  M.  &  G*.  254 ;  and  see  81atterie  v. 
Pooley,  6  M.  &  W.  664.) 

(2)  That  he  has  a  legal  right  to  the  actual  posses- 
sion of  the  property  by  reason  of  the  expiration  or 
determination  of  the  tenancy  (a)  by  effluxion  of  time, 
or  (b)  by  due  notice  to  quit  where  the  tenancy  was 
from  year  to  year  (but  see  Vivian  v.  Moat,  16  Ch.  D.  730 ; 
29  W.  E.  504),  or  for  other  indefinite  period,  as  where, 
subsequently  to  the  expiration  of  the  lease,  the  landlord 
has  accepted  payment  of  rent  due  at  a  later  period,  and 
thereby  created  a  new  tenancy  from  year  to  year  {Doe  v. 
Stennett,  2  Esp.  717 ;  Bishop  v.  Howard,  2  B.  &  C.  100 ; 
Doe  V.  Amey,  12  A.  &  E.  476;  Doe  v.  Crago,  6  0.  B.  90) ; 
or  (c)  by  a  lawful  demand  of  possession  made,  as  where 
there  exists,  either  by  construction  of  law  or  otherwise, 
a  tenancy  at  will  not  yet  legally  determined  by  entry  or 
otherwise  {ante,  p.  3)  ;  or  (d)  by  breach  of  covenant, 
proving  that  the  lease  contained  a  proviso  or  condition  of 
re-ent^  to  take  e£Eect  on  some  act  or  event  which  has 


472 


EJECTMENT. 


[CHAF.  XI. 


Froceediogs 
by  landlo^ — 
on  f oif eitnre ; 


for  breach  of 
coTenont ; 


non-payment 
of  rent. 


happened,  or  on  the  breaoh  of  some  covenant  or  stipa- 
lation  which  has  not  been  performed  {Hayne  v.  Cumnwigs, 
16  0.  B.,  N.  S.  421),  and  that  the  proviso  for  re-entry  is 
applicable  to  such  covenant  or  stipulation  {Doe  v.  PhilUps, 
2  feing.  13  ;  Doe  v.  Oolding^  6  Moore,  231 ;  Doe  v.  KneUer^ 
4  C.  &  P.  3  ;  Doey,  Botcditch,  8  Q.  B.  973)';  and  that  the 
notice,  if  any,  required  by  the  Conveyancing  Act,  1881 
(44  &  45  Vict.  c.  41),  s.  14,  has  been  given  and  not  com- 
plied with.     {Ant€j  p.  372.) 

In  the  last-mentioned  event  the  landlord  may  either 
enter  and  take  actual  possession  {Dams  v.  Burrellj  10  C.  B. 
821 ;  Davis  v.  JEt/ton,  7  Bing.  154),  or  maintain  ejectment 
without  such  entry  {Ooodright  v.  Cator^  2  Doug.  477;  Doe 
V.  Abel,  2  M.  &  S.  541),  which  is  generally,  it  is  submitted, 
the  most  advisable  course ;  but  he  cannot  do  either  if  he 
waive  the  forfeiture  (not  being  a  continuing  forfeiture) 
{Armby  v.  Woodward,  6  B.  &  C.  519;  and  see  ante, 
p.  363),  nor  after  he  has  parted  with  his  reversion  {Fenn 
V.  Smart,  12  East,  444;  Doe  v.  Edwards,  5  B.  &  Ad. 
1065  ;  Doe  v.  (higley,  10  C.  B.  25),  nor  after  his  reversion 
has  been  merged  and  extinguished.  {Webb  v.  Russell,  3 
T.  E.  393.)  But  a  mortgagor,  as  to  whose  lands  no  notice 
of  his  intention  to  take  possession  or  enter  into  receipt  of 
the  rents  and  profits  has  been  given  by  the  mortgagee, 
may  now  sue  in  ejectment  under  sect.  25,  sub-sect.  5,  of 
the  Judicature  Act,  1873  f36  &  37  Vict.  c.  66),  and  the 
assignee  of  the  reversion  oi  a  lease,  containing  the  usual 
power  of  re-entiy  to  the  lessor  and  his  assigns,  may  main- 
tain ejectment  on  breach  of  a  general  covenant  to  repair, 
without  giving  notice  to  the  lessee  of  his  being  entitled  to 
the  reversion.  {Scaltock  v.  Harston,  45  L.  J.,  C.  P.  125 ; 
1  C.  P.  D.  106 ;  24  W.  E.  431.) 

When  a  person  seeks  to  recover  possession  of  land  upon 
an  equitable  title,  he  must  make  the  person  in  whom  the 
legal  estate  is  vested  a  party.  {Allen  v.  Woods,  68  L.  T. 
143.) 

In  aU  cases  of  ejectment  for  forfeiture  by  breaoh  of 
covenant,  it  rests  upon  the  lessor  to  show  by  strict  proof 
that  the  lease  which  he  has  granted  has  been  forfeited  by 
the  lessee.  {Doe  v.  Whitehead,  8  A.  &  E.  571 ;  Toleman  v. 
Portbury,  L.  E.,  5  Q.  B.  288 ;  39  L.  J.,  Q.  B.  136.) 

Nor,  as  we  have  already  seen  {ante,  p.  368),  can  a  land- 
lord at  common  law  take  advantage  of  a  forfeiture  or 
maintain  ejectment  for  non-payment  of  rent  without  a 
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formal  demand  thereof,  unless  there  be  some  express 
condition  or  proviso  in  the  lease  or  agreement  giving  the 
landlord  a  right  to  re-enter  and  determine  the  lease  or 
tenancy  without  such  demand  (litt.  s.  325 ;  Doe  v.  Goldingj 
6  Moore,  231 ;  Doe  v.  Kneller^  4  0.  &  P.  3 ;  Breicer  v. 
Uaton,  3  Doug.  230 ;  Doe  d.  Dixon  v.  Boe,  7  C.  B.  134 ;  Hill 
V.  Kempshall,  7  0.  B.  975;  Phillips  v.  Bridge,  L.E.,  9  C.  P. 
48 ;  43  L.  J.,  0.  P.  13),  or  a  right  to  enter  and  hold  the 
premises  until  the  arrears  be  satisfied.  (Litt.  s.  327 ;  Jemott 
V.  Cowley y  1  Saund.  112  c;  Doe  v.  Horsky,  1  A.  &  E.  766; 
Doe  V.  BouUer,  6  A.  &  E.  675.)  If  the  proviso  allow  a 
specified  number  of  days  for  payment  of  rent  after  it 
becomes  due,  no  forfeiture  can  accrue  by  non-payment 
until  such  time  has  elapsed.  (Plow.  172  d ;  Doe  d.  Dixon 
V.  Roe,  7  C.  B.  134.) 

By  the  C.  L.  P.  Act,  1852,  s.  210  (sects.  208—220  of  Statutory 
which  Act  were  excepted  from  the  statutes  repealed  by  ^^^^^ 
46  &  47  Vict.  c.  49),  in  aU  cases  between  landlord  and  months'  rent 
tenant,  when  one  half-year's  rent  is  in  arrear,  and  the  in  arrear  and 
landlord  or  lessor  has  by  law  a  right  of  re-entry  for  the  STsfaPMB^^^' 
non-payment  thereof,  such  landlord  or  lessor  may  without  ,g  ^  is  vict 
any  formal  demand  or  re-entry  serve  a  writ  of  ejectment,  o.  76,  s.  2io. 
and  in  case  of  judgment  against  the  defendant  for  non- 
appearance, if  it  appear  to  the  Court  by  affidavit,  or  be 
proved  upon  the  trial,  in  case  the  defendant  appears,  that 
half-a-year's  rent  was  due  before  the  writ  was  served  and 
no  sufficient  distress  to  be  found  on  the  premises  counter- 
vailing the  arrears  then  due,  and  that  the  lessor  had  power 
to  re-enter,  then  the  lessor  shall  recover  judgment  and 
execution  in  the  same  manner  as  if  the  rent  in  arrear  had 
been  legally  demanded  and   a  re-entry  made.      {Ante, 
p.  369.) 

The  statute  only  applies  where  the  instrument  of 
tenancy  itself  contains  an  express  proviso  or  condition  for 
re-entry  for  non-payment  of  rent. 

By  sect.  213  of  the  C.  L.  P.  Act,  1852,  where  any  15  &  16  Vict. 
tenant  holding  under  a  lease  or  agreement  in  writing  for  °'  ^^*  ®*  ^^^' 
any  term  certain,  or  from  year  to  year,  holds  over  after  Tenant  hold- 
the  term  has  expired  by  effluxion  of  time,  or  has  been  tenn  hM*ex-' 
determined  by  a  regular  notice  to  quit,  and  after  a  lawful  pired  may  be 
demand  of  possession  in  writing,  refuses  to  deliver  up  ^^  t*^ 
possession,   and  the  landlord    thereupon   commences  an  fori^^ent 
action  of  ejectment,  he  may  compel  the  tenant  to  find  of  costs  and 
sureties  for  payment  of  the  costs  and  damages,  which  shall  d»™*»^» 
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before  lie  may  be  reooveied  in  the  aotion  before  he  will  be  permitted  to 
defend.  defend  it. 

The  special  and  summary  procedure  which  was  proyided 
by  subsequent  sections  of  the  Act  to  recover  in  ejectment 
under  this  section,  has  been  rendered  practically  obsolete 
by  the  fuller  and  more  simple  and  speedy  remedy  intro- 
duced by  the  R  S.  C.  1883,  Ord.  in.  r.  6,  andOrd.  XIV., 
for  the  recovery  of  possession  where  the  term  has  expired 
or  the  tenancy  been  determined  by  notice  to  quit,  which 
remedy  is  not  restricted,  as  the  Act  of  1852  was,  to  oases 
where  there  was  a  written  agreement  or  lease,  and  where 
there  was  a  term  certain  or  from  year  to  year,  and  a  written 
demand  of  and  refusal  to  deliver  up  possession. 
Damages  for        To  render  a  subsequent  action  of  trespass  for  mesne  pro- 
mesne  profits  fits  unnecessary,  it  was  enacted  by  the  214th  section  of  the 
bylimSord.     ^*  ^'  ^'  ^^9 1852,  that  wherever  on  the  trial  of  any  eject- 
16  &  16  Viot.   ^^^^  by  a  landlord  against  a  tenant,  such  tenant  or  his 
c.  76, 8.  214.    attorney  has  been  served  with  due  notice  of  trial,  the  judge 
shaU  permit  the  claimant,  after  proof  of  his  right  to  recover 

Eossession,  to  go  into  evidence  of  the  mesne  profits  which 
ave  accrued  from  the  determination  of  the  tenant's  interest 
to  verdict,  or  some  preceding  day  specially  mentioned 
therein ;  and  the  juiy,  finding  for  the  plaintiflP,  shaU  give 
their  verdict  both  as  to  the  recovery  of  tibe  premises  and  as 
to  the  amount  of  damages  for  mesne  profits,  and  thereupon 
the  landlord  shaU  have  judgment  accordingly,  and  shall 
not  be  barred  from  bringing  any  aotion  for  mesne  profits 
accruing  between  verdict  and  delivery  of  possession. 
Sect.  214  ifl  This  section  is  not  confined  to  oases  where  security  has 

not  confined     })QQri  given  under  sect.  213.     Mesne  profits  may  be  re- 
sec^tv  has'*  Covered  under  sect.  214,  although  the  writ  and  issue  do 
been  given      not  contain  any  claim  in  respect  of  them  {Smith  v.  Tetiy  9 
under  b.  218.    Exch.  307) ;  but  strict  proof  of  title  being  required  where 
the  defendant  does  not  appear, 'it  is  sometimes  advisable  for 
a  landlord  to  exercise  the  option  reserved  to  him  (sect.  218, 
C.  L.  F.  Act,  1852)  and  proceed  in  the  usual  manner,  and 
afterwards  to  bring  an  action  for  mesne  profits,  or  for 
double  value  or  double  rent  (ante^  Chap.  IX.,  sect.  5, 
pp.  431 — 434),  because  his  title  will  then  be  protected  by 
estoppel  through  the  judgment  in  ejectment.     (Day's  C. 
L.  P.  Acts,  210.) 

At  the  trial  plaintiff  must  prove  himself  to  be  the  land- 
lord, and  defendant  tenant  of  the  premises  claimed,  his 
right  to  recover  possession  thereof,  service  of  notice  of  trial 
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(unless  the  tenant  appears,  Doe.  v.  Hodgson^  12  A. 
135),  and  the  amount  of  mesne  profits  due.    . 

Before  dealing  with  the  mode  of  proceeding  by  aotion\ 
reooyer  possession  of  land,  it  will  be  oonvenient  to  poiiy^ 
out  that,  under  the  Companies  Act,  1862,  in  the  case  of  a\      ^^7 
company  being  wound  up,  an  action  of  ejectment  cannot  Wng  wound 
be  brought  against  the  company  except  with  the  leave  of  ^^ ' 
the  Court  in  which  the  winding-up  is  pending.     (25  &  26 
Vict.  c.  89,  s.  87.)     But  an  application  by  summons  in  the 
winding-up  proceedings  may  be  made  by  the  landlord  of 
the  company  to  re-enter  under  a  forfeiture  clause  in  the 
lease.     (General  Share  and  Trust  Co.  v.  Wetley  Brick  Co.j 
20  Ch.  D.  260 ;  30  W.  E.  445.) 

So  an  application  for  possession  against  a  bankrupt  and  or  a  bank- 
his  trustee  may  be  made  in  the  bankruptcy  proceedings.  "*P*- 
(Ex  parte  Fletcher,  Re  Hart,  39  L.  T.  187  ;  26  W.  E.  643 ; 
9  Ch.  D.  381.) 


th 


Sect.  2. — Action  in  the  High  Court  for  the  Recovery  of 

Land. 

Formerly  an  action  of  ejectment  differed  in  form  and 
procedure  from  other  actions.  Now  all  actions  have  been 
assimilated,  and  are  commenced  by  a  writ  of  summons 
E.  S.  C.  1883,  Ord.  II.  r.  1),  which  must  be  in  one  of 
e  forms  prescribed  by  the  rules  (lb.  r.  3),  and  may  be 
either  with  a  special  indorsement  or  a  general  indorsement. 
We  propose  to  deal  briefly  with  the  procedure  under  each 
form  of  indorsement,  as  it  affects  actions  for  the  reooyery 
of  land. 

(a)  By  specially  indorsed  Writ. 

The  Judicature  Acts,  and  the  rules  thereunder,  have  Special  in- 
provided  by  means  of  a  specially  indorsed  writ  a  simple  doreement, 
and  expeditious  means  of  obtaining  judgment  in  a  number 
of  simple  cases  in  which  there  is  no  real  defence  to  the 
action.  The  benefit  of  this  summary  procedure  was,  by 
the  E.  S.  C.  1883,  extended  to  a  class  of  simple  cases  in 
which  a  landlord  daims  possession  from  his  tenant. 

Ord.  III.  r.  6,  provides  that "  in  actions  for  the  recovery  for  posseasion 
of  land,  with  or  without  a  claim  for  rent,  or  mesne  profits,  ^'^^  or  with- 
by  a  landlord  against  a  tenant  whose  term  has  expired,  or  Swrneprofite- 
has  been  duly  determined  by  notice  to  quit,  or  against 
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persons  olaiming  under  such  tenant,  the  writ  of  summons 
may  at  the  option  of  the  plaintiff  be  specially  indorsed 
with  a  statement  of  his  claim  "  to  the  effect  of  the  Form 
App.  C,  Sect.  VII.  No.  1.  If  it  claim  any  relief  not 
mentioned  in  the  rule,  e,g.y  an  injimction,  or  rent  and 
dilapidations,  it  is  not  a  special  indorsement.  ( Teattnan  v. 
Snow,  28  W.  E.  574 ;  42  L.  T.  502 ;  Clarke  v.  Berger,  36 
W.  R.  809 ;  see  also  Imbert-Terry  v.  Career^  34  Ch.  D. 
606  ;  56  L.  J.,  Ch.  716.)  But  the  indorsement  need  not 
have  the  word  "  delivered,"  or  the  date  of  delivery,  at 
the  end.  {Veale  v.  Automaticj  8fc.  Co.,  18  Q.  B.  D.  631 ; 
56  L.  J.,  a  B.  307.) 
only  applies  The  rule  is  only  applicable  to  cases  in  which  the  direct 
where  no  title  relation  of  landlord  and  tenant  exists,  either  by  agreement, 

to  Drove  *  '  V      o  ' 

*  payment  of  rent,  attornment,  or  estoppel,  and  not  to  cases 
where  it  is  necessary  for  the  plaintiff  to  prove  a  devolution 
of  title.  {Ca^ey  Y.Hellyer,  55  L.  J.,  Q.  B.  207;  17 
Q.  B.  D.  97.)  But  it  applies  to  a  tenancy  created  by  at- 
tornment in  a  mortgage  deed  {Rail  v.  Comfort,  18  Q.  B.  D, 
11 ;  56  L.  J.,  Q.  B.  185;  Daubuz  v.  Lavington,  13  Q.  B.  D. 
347 ;  53  L.  J.,  Q.  B.  283 ;  Mumford  v.  Collier,  25  Q.  B.  D. 
279) ;  and  to  a  tenancy  at  will.  {Jerred  v.  Edwards,  92 
L.  T.  Joum.  8.)  In  the  latter  case  no  notice  to  quit  is 
necessary,  the  tenancy  being  determined  by  the  issue  of 
the  writ.  {lb.) 
and  where  The  procedure  only  applies  to  tenancies  that  have  expired 

ihe^tt  has    |jy  effluxion  of  time,  or  been  determined  by  regular  notice 
determinoi      ^  ^^^^-  ^  tenant  who  has  surrendered  his  term  but  refuses 
by  notice.        to  quit  the  premises  cannot  be  proceeded  against  imder 
this  rule.     {Doe  d.  Tindal  v.  Roe,  2  B.  &  Ad.  922.)     Nor 
does  the  rule  apply  where  the  landlord  claims  possession 
under  a  proviso  for  re-entry  for  forfeiture.     {Burfis  v. 
jrfl^orfl?,W.N.(1884)  31;  MamerghY,Rimell,'W.^.  (1884) 
34 ;  Doe  v.  8harpley,  15  M.  &  W.  658 ;  see  Barlow  v.  Teal, 
15  Q.  B.  D.  501 ;  64  L.  J.,  Q.  B.  564 ;  aud  Friend  v.  Shaw, 
20  Q.  B.  D.  374 ;  57  L.  J.,  Q.  B.  225.) 
Service  of  A  specially  indorsed  writ  may,  like  an  ordinary  writ,  be 

^^^'  served  at  any  hour  of  the  day.     {Murray  v.  Stephenson,  19 

Q.  B.  D.  60 ;  56  L.  J.,  Q.  B.  647.) 

The  use  of  a  special  indorsement  is  optional  with  the 

plaintiff,  but  where  the  writ  is  specially  indorsed  no  further 

statement  of  claim  is  required.     (Ord.  XX.  r.  1  {a).) 

Jodgmentin        Where  the  defendant  makes  de&ult  in  entmne  an 

default  of        appearance  in  an  action  for  the  recovery  of  land,  the  •plsia" 
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fdfi  shall  be  at  liberty  to  enter  judgment  for  possession  and 
mesne  profits,  or  arrears  of  rent  claimed.  (Ord.  XIII. 
rr.  8,  9.) 

Where  the  defendant  appears  to  a  writ  of  summons  under 
specially  indorsed  under  Old.  III.  r.  6,  the  plaintifi  may  ^^-  ^^' 
on  affidavit  made  by  himself,  or  by  any  person  who  can 
swear  positively  to  the  facts,  verifying  the  cause  of  action, 
and  the  amount  claimed  (if  any),  and  stating  that  in  his 
belief  there  is  no  defence  to  the  action,  apply  to  a  judge 
for  liberty  to  enter  final  judgment  for  recovery  of  the  land 
(with  or  without  rent  or  mesne  profits),  as  the  case  may  be, 
and  costs.  The  judge  may  thereupon,  unless  the  defen- 
dant by  affidavit  or  otherwise  shall  satisfy  him  that  he  has 
a  good  defence  to  the  action  on  the  merits,  or  disclose  such 
facts  as  may  be  deemed  sufficient  to  entitle  him  to  defend, 
make  an  order  empowering  the  plaintiff  to  enter  judgment 
accordingly.     (Ord.  XIV.  r.  1.) 

The  application  for  leave  to  enter  final  judgment  is  by  Application 
summons  returnable  not  less  than  four  clear  days  after  ^^^  judgment, 
service,  accompanied  by  a  copy  of  the  affidavit  and  exhibits 
referred  to  therein.  (Ord.  XIV.  r.  2.)  The  defendant 
may  show  cause  against  the  application  by  affidavit,  which 
should  state  whether  the  defence  goes  to  the  whole  or  part 
only,  and  (if  so)  to  what  part  of  the  plainti£E's  claim. 
(Eule  3.) 

Leave  to  defend  may  be  given  unconditionally  or  on  Leayeto 
such  terms  as  the  judge  may  think  fit  (rule  6) ;  and  where  defend, 
the  defence  only  applies  to  part  of  the  claim  leave  to  defend 
may  be  limited  to  that  part.  (Eule  4.)  And  leave  may 
be  given  to  one  defendant  and  judgment  entered  against 
another.  (Eule  5.)  Leave  to  defend  is  only  refused 
where  it  is  clear  there  is  no  defence  to  the  action.  {Thomp" 
son  V.  Marshall,  41  L.  T.  720.)  Therefore,  if  the  defendant 
states  facts  which,  if  proved,  would  constitute  a  good  de- 
fence on  the  merits,  or  from  which  it  might  be  said  there 
was  a  plausible  defence,  leave  to  defend  will  be  given  {Ra^/ 
V.  Barker,  4  Ex.  D.  279 ;  48  L.  J.,  Ex.  569 ;  1  Chit.  Aich. 
270,  14th  ed.) ;  but  where  the  facts  stated  do  not  suggest 
a  real  or  valid  defence,  and  if  put  in  could  only  be  for  the 
purpose  of  delay,  leave  will  be  refused.  {Lloyds  Banking 
Co.  V.  Ogle,  1  Ex.  D.  262 ;  34  L.  T.  584,  /?^-  Bramwell, 
B. ;  Anglo-Italian  Bank  v.  Wells,  38  L.  T.  197.) 

There  is  an  appeal  from  the  decision  of  the  master  to  a  Appeal, 
judge  at  chambers  within  four  days  (Ord.  LIY.  r.  21),  and 
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from  either  master  or  judge  to  a  Divisional  Court  within 
eight  days ;  or,  if  no  suoh  Court  shall  sit  within  the  eight 
days,  on  the  first  day  after  the  expiration  of  the  ei^ht  days 
on  which  such  Court  may  he  sitting.  {lb.  r.  24.)  From  the 
Divisional  Court  there  is  an  appeal  to  the  Court  of  Appeal, 
and  an  order  under  Ord.  [KiV.  heing  interlocutory  the 
appeal  must  be  within  twenty-one  days.  (Ord.  LYIII. 
r.  15  ;  Standard  Discount  Co.  v.  La  Change j  3  C.  P.  D.  67; 
Salaman  v.  Warner,  60  L.  J.,  Q.  B.  624.)  The  Court  of 
Appeal  will  not  readily  interfere  with  the  discretion  of  the 
Divisional  Court  where  leave  to  defend  has  been  given. 
{Papayanni  v.  Coutpas,  W.  N.  (1880)  109 ;  Eduxirds  v. 
Davis,  W.  N.  (1888)  59.) 

Fending  the  application  the  time  for  delivering  a  defence 
does  not  run. 

An  order  for  judgment  (E.  8.  C.  1883,  App.  K.  No.  6) 
being  made,  may  be  enforced  by  a  writ  of  possession. 
(Ord.  XLII.  r.  5 ;  Ord.  XLVII.) 

If  leave  to  defend  be  given,  it  may  be  upon  terms  as  to 
time  and  mode  of  trial  (Ord.  XTV.  r.  6),  and  the  Court  or 
judge  may,  by  consent,  dispose  of  the  action  summarily. 
(Rule  7.)  The  order  usually  fixes  the  time  within  which 
the  defence  is  to  be  delivered,  and  if  no  time  be  fixed  it 
must  be  within  eight  days.  (Ord.  XXI.  r.  8.)  From 
that  point  the  action  proceeds  in  the  ordinary  course  like 
any  other  action. 

(b)  By  Writ  mth  a  General  Indorsement. 

If  the  case  be  one  to  which  the  use  of  a  special  indorse- 
ment is  inapplicable,  or  the  plaintiff  in  the  exercise  of  his 
option  prefers  not  to  use  it,  the  action  is  commenced  by  a 
writ  with  a  general  indorsement.  •  This  must  be  a  plain 
statement  of  the  plaintiff's  claim:  e.g.,  *^ The  plaintiff's 
claim  is  to  recover  possession  of  a  house  No.  20,  Fleet 
Street,"  or  "of  a  farm  called  Blackacre,  situate  in  the 
parish  of  Churt,  in  the  county  of  Surrey; "  but  the  indorse- 
ment need  not  be  perfectly  definite  and  precise  (Ord.  III. 
r.  2),  since  the  plaintiff  may  by  leave  amend  his  indorse- 
ment under  Ord.  XXVIII.  r.  1,  and  may,  by  his  statement 
of  claim,  alter,  modify,  or  extend  his  claim  without  any 
amendment  of  the  indorsement  of  the  writ.     (Ord.  XX. 

r.  4.) 

No  cause  of  action  shall,  unless  by  leave  of  the  Court  or 
a  judge,  be  joined  with  an  action  for  the  recovery  of  land, 
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except  claims  in  respect  of  mesne  profits  or  arrears  of  rent 
or  double  value  in  respect  of  the  premises  claimed  or  any 
part  thereof,  and  damages  for  breach  of  any  contract  under 
which  the  same  or  any  part  thereof  are  held,  or  for  any 
wrong  or  injury  to  the  premises  claimed.  (Ord.  XVIII. 
r.  2.)  The  rule  does  not  apply  to  an  action  for  foreclosure 
or  redemption,  with  an  added  claim  for  possession  of  the 
mortgaged  premises.     (lb.) 

Leave  should  be  obtained  before  the  issue  of  the  writ 
{Piicher  v.  Hinds,  11  Ch.  D.  905 ;  48  L.  J.,  Ch.  687 ;  Sut- 
cliffe  V.  Wood  J  50  L.  T.  705),  but  may  be  granted  after 
{Rusbrooke  v.  Ihrleyy  33  W.  E.  557 ;  52  L.  T.  572 ;  and 
see  Mulckem  v.  DoerkSy  53  L.  J.,  Q.  B.  526) ;  and  a  defen- 
dant who  desires  to  take  the  objection  that  the  rule  has  not 
been  complied  with  should  do  so  at  once.  {Re  Derbon,  36 
"W.  R.  667.)     The  application  is  by  summons  in  chambers. 

No  leave  is  needed  to  join  a  claim  for  relief  which  is  not 
a  distinct  cause  of  action,  but  is  merely  ancillary  to  the 
claim  for  possession  of  the  land,  such  as  a  claim  for  a 
receiver  {Allen  v.  Kennet,  24  W.  R.  845),  for  an  injunction 
to  prevent  the  defendant  interfering  with  the  plaintiff's 
quiet  possession  {Kendrick  v.  Roberts y  30  W.  R.  365),  or 
permitting  a  nuisance  contrary  to  the  terms  of  the  lease 
{Read  v.  Wotton  [1893],  2  Ch.  171 ;  but  see  Hambling  v. 
Wallaniy  W.  N.  (1889)  p.  133),  or  for  a  declaration  that  the 
lease  under  which  the  defendant  holds  was  entered  into 
under  a  common  mistake.  {Oledhill  v.  Hunterj  49  L.  J., 
Ch.  333 ;  14  Ch.  D.  492.) 

Leave  where  necessary  will  be  given  when  the  causes  of 
action,  though  distinct,  are  connected  with  the  claim  to 
possession.  Thus,  leave  was  given  to  join  a  claim  to 
recover  a  deed  relating  to  the  land  and  the  recovery  of 
personal  property  comprised  in  the  same  instrument  with 
the  land  {Cook  v.  JEnchmarchy  2  Ch.  D.  Ill ;  45  L.  J.,  Ch. 
504),  for  administration  of  the  estate,  part  of  which  was 
sought  to  be  recovered  {Kitching  v.  Kitchingy  24  W.  R. 
901),  and  for  an  assault  and  trespass  committed  in  effect- 
ing an  entry  upon  the  premises.  {Dennis  v.  Cromptony 
W.  N.  (1882)  121.) 

The  rule  applies  to  counter-claims  as  well  as  claims. 
(Compton  V.  Preston,  21  Ch.  D.  138;  Clark  v.  Wrat/y  31 
Ch.  D.  68;  55  L.  J.,  Ch.  119.) 

The  writ  must  be  directed  to  the  persons  in  possession  Parties, 
(that  is,  actual  possession  of  the  premises)  by  name.     But 
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a  mere  servant,  not  oooupving  in  such  a  character  as  that 
he  may  be  presumed  to  be  a  tenant,  need  not  be  made  a 
defendant.     {Doe  d.  James  v.  Stantotiy  2  B.  &  Aid.  371 ; 

1  Chitt.  118.)  Tenants  in  common  may  issue  a  joint  writ 
to  recover  the  property  to  which  they  are  entitled.  (Ettisi 
V.  EllisSy  27  L.  J.,  Q.  B.  316.)  The  christian  name  and 
surname  of  each  person  in  possession  of  all  or  any  part  of 
the  property  claimed  in  the  writ,  whether  as  tenant  or 
under-tenant,  should  be  correctly  stated  {Doe  d.  Smith  v. 
RoCy  5  Dowl.  254 ;  Doe  d.  Willmmson  v.  Roe^  10  Moore, 
493 ;  Doe  v.  Cock,  4  B.  &  C.  259 ;  Doe  v.  Gee,  9  Dowl. 
612) ;  but  provided  the  writ  is  served  on  the  persons  in 
actual  possession,  an  absolutely  correct  statement  of  the 
names  will  be  imimportant  {Doe  d.  Frost  v.  Roe^  3  DowL 
563),  as  where  the  tenant  is  called  Jacob  instead  of  Sarah 
[Doe  d.  Foulkes  v.  Roe,  2  Dowl.  567),  or  the  christian  name 
is  omitted  {Doe  d.  Warne  v.  Roe,  2  Dowl.  517),  for  the 
Court  will  not  set  aside  the  writ  or  the  copy  and  service 
for  a  mere  misnomer.  {Doe  d.  Stainton  v.  Roe,  6  M.  &  S. 
203 ;  Wells  y.  Suffield,  4  C.  B.  750.)  Titled  persons 
should  be  designated  by  their  titles.     {Lapiere  v.  Chrmainy 

2  Lord  Eaym.  859 ;   Wells  v.  Suffield,  supra.) 

Trustees  of  bankrupts,  executors  and  administrators 
need  not  be  so  described  in  the  writ  (Cole,  Eject.  94) ;  but 
it  is  otherwise  with  churchwardens  and  overseers,  who 
must  be  so  named  and  described.  {Doe  d.  Llandesilio  v. 
Roe,  4  Dowl.  222 ;   Ward  v.  Clarke,  12  M.  &  W.  747.) 

Corporations  aggregate  should  be  described  by  their 
corporate  name  {Doe  v.  Miller,  1  B.  &  Aid.  699 ;  Woolfy, 
City  Steamboat  Co,,  7  C.  B.  103),  and  corporations  sole  by 
their  christian  and  corporate  name.     (Ad.  Eject.  169.) 

No  service  of  the  writ  is  required  where  the  defendant 
by  his  solicitor  agrees  to  accept  service  and  enters  an 
appearance  (Ord.  IX.  r.  1) ;  in  other  cases  the  service  of 
the  writ  must,  wherever  practicable,  be  personal  (Ord.  IX. 
r.  2) ;  but  a  judge  may  order  substituted  or  other  service, 
or  the  substitution  of  notice,  by  advertisement  or  otherwise, 
for  service,  if  from  any  cause  the  plaintifE  is  unable  to 
effect  prompt  personal  service.  {lb.)  For  various  cases 
in  which  substituted  service  has  been  allowed,  see  Cook  v. 
Dei/,  2  Ch.  D.  218;  45  L.  J.,  Ch.  611 ;  Crane  v.  JulliM, 
2  Ch.  D.  220 ;  24  W.  E.  691 ;  Capes  v.  Brewer,  24  W.  E. 
40 ;  Rafael  v.  Ongley,  34  L.  T.  124 ;  Dymond  v.  Croft,  46 
L.  J.,  Ch.  604 ;  3  Ch.  D.  512 ;   Whiteley  v.  Hofieytcell,  24 


SBCT.  II.]      ACTION  IN  HIGH  COURT  FOR  RECOVERY  OF  LAND.  481 

W.  E.  851 ;  Coulbum  v.  Carshaw,  32  W.  R.  33 ;  Chitty, 
Forms,  87,  12th  ed.     The  service  may  be  eflFected  at  any  When  it  may 
hour  before  midnight  on  last  day  {Doe  d.  Kenrick  v.  RoCy  ^  effected ; 
6  D.  &  L.  578),  but  not  on  Sunday  (29  Car.  2,  c.  7,  s.  6) ; 
and  must  be  on  the  person  or  persons  in  actual  possession  on  whom, 
to  whom  the  writ  is  directed,  as  on  the  sub-tenant  where 
the  premises  have  been  sub-let.     {Doe  v.  Cocky  4  B.  &  C. 
259.     As  to  what  constitutes  '^actual"  as  distinguished 
from  "vacant"  possession,  see  post^  p.  483.)     A  person 
not  named  as  a  defendant  may,  even  after  judgment, 
obtain  leave  to  appear  and  defend  upon  showing  by  affi- 
davit that  he  is  in  possession  by  himself  or  his  tenant. 
(Ord.  XII.  r.  25.     See  Minet  v.  Johnson^  34  Sol.  Jour. 
637 ;  63  L.  T.  507.) 

Personal  service  is  effected  by  tendering  a  copy  of  the  How  effected, 
-writ  to  the  defendant,   and    producing    flie  original   if 
required.     (See  Phillipson  v.  JEwmanuely  56  L.  T.  858.) 

Where  the  action  is  against  husband  and  wife,  both  Servioenpon 
must  be  served  unless  the  Court  or  a  iudsre  otherwise  pajtioy^a' 

J  /r^  J    r-v         o  \  JO  defendants, 

order.      (Urd.  IX.  r.  3.)  Husband  and 

When   an  infant  is  defendant,  service  on  his  or  her  wife, 
father  or  guardian  (see  White  v.  Duvernayy  60  L.  J.  Prob.  infants. 
89),  or,  if  none,  then  upon  the  person  with  whom  he  or  she 
resides,  will  be  good,  unless  otherwise  ordered.     (Ord.  IX. 
r.  4.) 

When  the  defendant  is  a  lunatic  or  person  of  unsound  Lunatics  or 
mind,  service  on  the  committee  of  the  lunatic  or  on  the  ^^1^^^^ 
person  with  whom  the  person  of  unsound  mind  resides,  or  mind, 
under  whose  care  he  or  she  is,  will,  unless  the  Court  or  a 
judge  otherwise  orders,  be  deemed  good  service.     (Ord.  IX. 
r.  5.) 

Where  persons  carrying  on  business  as  partners  within  Partners, 
the  jurisdiction  are  sued  in  the  name  of  their  firm,  the  writ 
must  be  served  either  upon  any  one  or  more  of  the  part- 
ners, or,  at  the  firm's  principal  place  of  business  within  the 
jurisdiction,  upon  any  person  having  the  control  or  manage- 
ment of  the  partnership  business  there.  (Ord.  XLVIII.  a, 
r.  3.)  Unless  at  the  time  of  service  notice  is  given  to  the 
person  served  that  he  is  served  as  a  person  having  the 
control  or  management  of  the  business,  he  will  be  deemed 
to  be  served  as  a  partner.  (Ord.  XLVIII.  a,  r.  4.)  Such 
service  will  be  deemed  good  service  on  the  firm  whether 
any  of  the  members  are  out  of  the  jurisdiction  or  not. 

R.  II 
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jOrd.  XTiVm.  a,  r.  4.)     The  partners  only  need  appear. 
[lb.  r.  6.)     They  must  appear  indiyidually.    {lb.  r.  6.) 

Subject  to  any  statutoiy  proTision  proyiding  for  servioe, 
a  writ  against  a  corporation  may  be  served  on  the  mayor 
or  other  head  officer,  or  on  the  town  derk,  clerk,  treasurer, 
or  secretary  of  such  corporation;  and  where  by  any  statute 
provision  is  made  for  service  of  any  writ  of  summons  or 
other  process  upon  any  corporation  or  other  body  or  num- 
ber of  persons,  the  writ  must  be  served  in  manner  so 
provided.     (Ord  IX.  r.  8.) 

The  mode  of  service  of  writs,  le^al  notices  and  proceed- 
ings upon  public  companies,  commissioners,  &c.  is  generally 
defined  by  the  public  or  private  statutes  regulating  them. 
Thus  the  Companies  Clauses  Consolidation  Act,  1845  (8  & 
9  Vict.  c.  16),  s.  136,  provides  that  service  on  the  secretary 
shall  be  sufficient.  (See  Wilson  v.  Caledonian  Rail.  Co.j 
6  Ex.  822,  and  Thompson  v.  N.  B.  Bail  Co.y  42  L.  T.  95.) 
So  the  7  Will.  4  &  1  Vict.  c.  73,  s.  26,  provides,  as  to 
chartered  companies  incorporated  thereunder,  for  service 
on  the  clerk,  i.a.,  chief  clerk,  &c.  {Walton  v.  Universal 
Salvage  Co.,  16  M.  &  W.  438.)  The  7  &  8  Vict.  c.  110 ; 
The  Eailways  Clauses  Consolidation  Act,  1845  (8  &  9  Vict 
0.  20),  s.  138;  Commissioners  Clauses  Act,  1847  (10  Vict. 
c.  16),  s.  99 ;  Companies  Act,  1862  (25  &  26  Vict.  c.  89), 
s.  62,  and  the  various  Acts  incorporating  the  different 
companies,  &c.,  must  be  consulted  on  uiis  subject  as 
occasion  arises,  together  with  the  cases,  of  Pilbrow  v.  P»7- 
brow'^s  AtmosplieinCy  8fc.  Co.,  3  C.  B.  730 ;  Toume  v.  London 
and  Limerick  Steafnship  Co.,  5  C.  B.*  N.  S.  730 ;  and  as  to 
foreign  companies,  Ingate  v.  Lloyd,  4  C.  B.,  N.  S.  704; 
Neicby  v.  Van  Oppen,  L.  E.,  7  Q.  B.  293. 

Service  on  the  matron  on  the  premises  and  on  the  secre- 
tary, coupled  with  an  acknowledgment  by  the  solicitor  of 
a  charitable  institution,  was  held  good.  {Doe  d.  Fishmongers* 
Co.  V.  Boe,  2  Dowl.,  N.  S.  689.) 

Service  on  the  minister  and  a  trustee  {Doe  d.  Smith,  Bart. 
V.  Boe,  8  Dowl.  509),  on  the  surviving  lessees,  and  a 
sextoness  {Doe  d.  Kirschner  v.  Boe,  7  Dowl.  97),  has  been 
held  good  in  ejectment  for  a  chapel.  (See  also  Doe  d. 
Somei*s  V.  Boe,  8  Dowl.  292 ;  Doe  d.  Dickens  v.  Boe,  7  DowL 
121.) 

In  cases  of  vacant  possession,  when  it  cannot  otherwise 
be  effected,  service  of  the  writ  may  be  made  by  posting  a 
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copy  of  the  writ  on  the  door  of  the  dwelling-houBe,  or 
other  conspiouous  part  of  the  property.     (Ord.  IX.  r.  9.) 

What  constitutes  "  vacant  possession  '*  may  occasionally  What  consti- 
be  a  question  of  practical  difficulty ;  for  there  may  be  a  ^!!!!L^'^^ 
legal  or  constnictiye  possession  without  actual  occupation,  possession, 
as  during  the  tenant  s  absence  {Doe  d.  Johnson  v.  JRoey  12 
L.  J.,  Q.  B.  97),  or  where  the  tenant  has  left  beer  in  the 
cellar,  or  hay  in  a  bam.  (Savage  v.  Dent,  2  Str.  1064.) 
But  if  the  tenant  has  locked  up  and  quitted  the  house 
{Doe  V.  Cocky  4  B.  &  0.  269),  or  the  house  has  been  pulled 
down  {Doe  d.  Norman  v.  Eoe,  2  Dowl.  399,  428),  or  is  un- 
finished and  untenantable  with  no  property  in  it  {Doe  d. 
Schovell  V.  Roe,  3  Dowl.  691),  the  claimant  may  proceed  as 
on  a  vacant  possession ;  but  it  must  dearly  appear  that 
there  is  no  tenant  in  possession  {Doe  d.  Burroics  v.  Roe,  7 
Dowl.  326),  for  if  some  only  of  the  houses  included  in  the 
lease  are  vacant,  the  claimant  cannot  so  proceed.  {Doe  d. 
Timothy  v.  Roe,  8  Scott,  126.)  In  all  such  cases,  as  far  as 
possible,  copies  of  the  writ  should  be  served  on  the  parties 
interested  and  posted  up  on  the  premises  {Doe  d.  Chippiu' 
dale  V.  Roe,  7  0.  B.  125),  and  service  of  a  writ  addressed 
''to  the  assignees  and  personal  representatives  of  A.  B., 
deceased,"  by  posting  copies  on  the  door,  was  held  good. 
{Harrington  v.  Bytham,  2  0.  L.  R.  1033.) 

Service  out  of  the  jurisdiction  may  be  allowed  by  the  Sendee  out  of 
Court  or  a  judge,  whenevef  the  whole  subject-matter  of  ^^  jurisdic- 
the  action  is  land  situate  within  the  jurisdiction  (with  or 
without  rents  or  profi^)  (Ord.  XI.  r.  1  {a)),  upon  appli- 
cation for  the  order,  supported  by  evidence  showing  where 
the  defendant  may  probably  be  foimd,  and  the  groimd 
upon  which  the  application  is  made.  {Ih,  r.  4.)  The 
order  giving  leave  must  limit  a  time  for  appearance.  {lb, 
r.  5.) 

The  time  limited  for  appearance  to  an  ordinary  writ  is  When  de- 
eight  days,  but  a  defendant  may  appear  at  any  time  ^e^^da^it  is  to 
before  judgment.     (Ord.  XII.  r.  22.)  appear. 

In  order  to  afford  the  landlord  a  reasonable  opportunity  Tenant,  on 
of  himself  appearing  and  defending  the  possession  of  pro-  ^^.^^ 
perty  in  the  occupation  of  his  tenants,  in  cases  where  the  n^^gt  give 
claim  is  inconsistent  with  his  own  title,  and  in  order  to  notice  to  Lib 
avoid  successful  collusion  between  the  claimant  and  the  landlord, 
tenant  in  possession,  it  was  enacted,  by  the  Common 
Law  Procedure  Act,  1852,  s.  209  (re-enacting  11  Q-eo.  2, 
0.  19,  8.  12),  that  every  tenant  to  whom  any  writ  in  eject- 
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ment  shall  be  delivered,  or  to  whose  knowledge  it  shall 
come,  ahallforthmth  (t.  c.,  with  all  reasonable  celerity,  per 
Tindal,  0.  J.,  in  Burgess  v.  Boetefeur,  7  M.  &  Or.  494) 
give  notice  thereof  to  his  landlord,  or  to  his  bailiff  or 
receiver,  under  penalty  of  forfeiting  the  value  of  three 

? ears'  improved  or  rack  rent  of  the  premises  demised  or 
olden  in  the  possession  of  such  tenant  to  the  person  of 
whom  he  holds,  to  be  recovered  by  action  in  any  Court  of 
common  law  having  jurisdiction  for  the  amoimt. 

Under  this  section,  which,  it  must  be  remembered,  is 
remedial  to  the  landlord  rather  than  penal  to  the  tenant^ 
the  Court  will  set  aside  a  regular  judgment,  and  admit 
the  landlord  to  defend,  if  the  tenant  has  not  given  him 
notice  {Doe  d.  Troughton  v.  RoCy  4  Burr.  1996 ;  Doe  d. 
Meyrick  v.  Roe^  2  Cr.  &  J.  682 ;  and  see  Dobbs  v.  Passer j  2 
Str.  975) ;  but  not  after  execution  executed,  unless  in  the 
case  of  inadvertence  {Doe  d.  Mulhrky  v.  Roe^  11  A.  &  £. 
333 ;  Doe  d.  Butler  y.  Roe,  2  Har,  &  W.  130),  or  of  collu- 
sion between  the  claimant  and  the  tenant  {Doe  d.  Thomson 
V.  Roe,  4  Dowl.  115 ;  Goodtitle  v.  Badtitle,  4  Taunt.  820), 
which  if  proved  will  always  insure  the  interference  of  the 
Court.     {Doe  d.  Qroeers^  Co.  v.  Roe,  5  Taunt.  205.) 

A  tenant  to  a  mortgagor  who  does  not  give  him  notice 
of  an  ejectment  brought  by  the  mortgagee  to  enforce  an 
attornment  is  not  liable  to  the  penalties.  {Buckley  v. 
jBw^A%,  1  T.  E.  647.) 

This  section  having  insured  the  landlord's  obtaining 

loid  to  appear  immediate  information  from  the  tenant,  he  was  enabled 

and  defend.     ^^  ^^^^    j^g,  Common  Law  Procedure  Act,  1852   (re- 

enacting  11  Qeo.  2,  c.  19,  s.  13),  to  intervene  and  defend. 

R.  S.  C.  1883,  This  right  is  preserved  by  Ord.  XTT.  r.  25,  which  provides 

^^25^26'        ^^^  ^^^  person  not  named  as  a  defendant  in  me  writ 

A    earan        °^*7»  ^7  leave  of  the  Court  or  a  jud^e,  appear  and  defend, 

b/ p«>ro^s^     on  filing  an  affidavit  showing  that  he  is  in  possession  of 

not  named  in  the  land  either  by  himself  or  his  tenant. 

the  writ.  Under  the  Act  of  George  II.  the  word  "landlord," 

which  was  there  used,  was  construed  to  extend  to  any 

person  claiming  title  consistent  with  the  possession  of  the 

occupier,  whether  he  had  actually  received  any  rent  or  not. 

{Lovelock  V.  Dancaster,  4  T.  B.  122.)     Thus  a  mortgagee 

out  of  possession  {Doe  v.  Cooper,  8  T.  R.  645),  able  to  show 

that  he  has  a  bond  fide  inter^  in  the  result  {Doe  d.  Pearson 

V.  Roe,  6  Bing.  613),  or  an  heir  who  has  never  been  in 

possession  {Doe  d.  Hebkthwaite  v.  Roe^  3  T.  B.  783  (n),  or 


RiKhtof  land- 
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a  remainderman  olaiming  under  the  same  title  {Lovelock  v. 
Dancaater^  3  T.  E.  783 ;  but  see  Whitworth  v.  HumphneSy 
6  H.  &  N.  185),  or  a  devisee  in  trust  {Lovelock  v.  Dan- 
caster  ^  4  T.  R.  122),  or  a  sub-lessee  of  three  private  boxes 
in  a  theatre,  to  the  extent  of  his  interest  {Croft  v.  Lumley^ 
4  E.  &  B.  608),  may  be  admitted  to  defend  as  landlord. 

But  a  person  who  has  recovered  judgment  in  ejectment 
upon  a  forfeiture  of  a  lease,  but  has  not  actually  obtained 
possession  {Thmtpson  v.  Tomkinson^  11  Exch.  442),  or  a 
third  person  claiming  adversely  {Doe  d.  Horton  v.  RhySy  2 
T.  &  J.  88),  will  not  be  permitted  to  defend  as  landlord. 
"  Where  a  person  claims  in  opposition  to  the  title  of  the 
tenant  in  possession,  he  can  in  no  light  be  considered  as 
landlord,  and  it  would  be  unjust  to  the  tenant  to  make 
him  a  co-defendant — ^their  defences  might  clash."  {Per 
Lord  Mansfield,  Fairclaim  v.  Shamtitle^  3  Burr.  1295  ;  and 
see  Driver  v.  Lawrence^  2  W.  Bl,  1259.)  Nor  will  two 
persons,  claiming  separately  as  landlords  of  the  same 
tenant  for  the  same  land  [Doe  d.  Lbyd  v.  Eoe^  15  M.  & 
W.  431),  be  permitted  to  defend  as  landlords,  though  one 
person  as  landlord  for  the  whole,  and  another,  as  assignee 
of  an  underlease,  as  landlord  for  part,  of  the  premises  may 
be  {Chester  v.  Woi^tley,  17  C.  B.  410);  and  the  Courts 
will  not  set  aside  a  judgment  and  execution  in  order  to  let 
in  a  person  to  defend,  though  he  make  an  affidavit  setting 
forth  a  clear  title  and  offer  to  pay  costs.  {Doe  d.  Ledger 
V.  Roe,  3  Taunt.  506.) 

The  application  to  be  permitted  to  defend  as  landlord  VThen  appli- 
should  be  made  as  soon  as  the  person  has  notice  of  the  writ,  oa^^^  ^?^  ^ 

rt     I  !_         J.       J      -x-L*     Ai-       •    i_x  J  permission,  to 

SO  that  an  appearance  may  be  entered  within  the  eight  days  defend  should 
allowed  for  doing  so,  and  the  affidavit  in  support  must  at  be  made, 
least  show  a,primdfacie  case  of  possession  by  the  applicant 
or  his  tenant.     {Croft  v.  Lumley,  24  L.  J.,  Q.  B.  78.) 

Upon  complying  with  the  requirements  of  this  rule,  the 
landlord  is  entitled  as  a  matter  of  right  to  be  let  in  to  de- 
fend, and  the  Court  or  judge  has  no  power,  in  the  case  of 
a  landlord  residing  out  of  the  jurisdiction,  to  impose  upon 
him  the  condition  of  finding  security  for  costs.  {Butler  v. 
Meredith,  24  L.  J.,  Ex.  239.) 

Any  person  appearing  to  defend  an  action  for  the  re-  Persons 
oovery  of  land  as  landlord,  in  respect  of  property  whereof  f  ^^^^  ^ 
he  is  in  possession  only  by  his  tenant,  must  state  in  his  "^  ^ 
appearance  that  he  appears  as  landlord.      (Ord.  XII. 
r.  26.) 
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Stay  of  pro-        Under  the  Judicature  Act,  1873  (36  &  37  Vict.  o.  66, 

<»®^»8  s.  24,  sub-8,  5),  the  Courts  are  not  disabled  from  directing 

J^^^^  a  stay  of  proceedings  in  any  cause  pending  before  them, 

and  will  in  cases  of  emergency  restrain  actions  against 

tenants  subsidiary  to  an  action  of  ejectment,  as  where  the 

landlord  appears  and  defends  for  me  whole  of  the  land. 

The  application  to  stay  m\ist  be  by  motion  in  a  summary 

way,  but  it  does  not  very  dearly  appear  whether  it  may  be 

maide  ex  parte,  or  whether,  as  is  the  case  in  proceedings 

under  sect.  25,  sub-sect.  8,  the  opposite  par^  must  be 

served  with  notice.     {Bletcitt  v.  DowUng^  Bitt.  17.) 

Where  peraon      Where  a  person  not  named  as  defendant  in  the  writ  has 

writhas^b^    obtained  leave  of  the  Court  or  judge  to  appear  and  defend, 

tained  leave     he  must  enter  an  appearance  according  to  the  ordinaiy 

to  appear.        manner  intituled  in  tne  action  against  the  party  named  in 

the  writ  as  defendant,  and  shall  forthwith  give  notice  of 

such  appearance  to  the  plaintiff's  solicitor,  or  to  the  plaintiff 

if  he  sues  in  person,  and  shall  in  all  subsequent  proceeding 

be  named  as  a  party  defendant  to  the  action.     (Ord.  XXL 

r.  27.) 

A  defendant        Any  person  appearing  to  the  writ  shall  be  at  liberty  to 

dSLoeto^^  limit  his  defence  to  a  pjui  only  of  the  property  mentioned 

part  only         ^  the  Writ,  describing  that  part  with  reasonable  certainty 

in  his  memorandum  of  appearance,  or  in  a  notice  intituled 

in  the  action  [for  form  of  notice,  see  No.  3  in  Part  II.  of 

Appendix  (A.)  to  the  E.  S.  C.  1883],  and  signed  by  him 

or  his  solicitor,  such  notice  to  be  served  withm  four  days 

after  appearance ;  and  an  appearance  where  the  defence  is 

not  so  limited  shall  be  deemed  an  appearance  to  defend  for 

the  whole.     (Ord.  XII.  rr.  28,  29.) 

A  defendant  for  part  only  should  not  describe  it  as 
"  freehold  "  or  "  copyhold,"  unless  it  be  so  described  in  the 
writ.  [Doe  V.  Jones,  1  Camp.  367.)  "A  right  to  enter  and 
perform  divine  service  "  is  not  sufficient  to  entitle  a  parson 
to  defend  for  a  chapel,  &c.  {MaHin  v.  Davis,  2  Str.  914.) 
Defendant's  Each  of  several  defendants  who  appear  will  be  (in  the 
^hty  for  Q^^^^  ^{  ^  general  verdict  for  the  plaintiff)  liable  to  pay 
the  whole  of  the  plaintiff's  costs,  unless  he  confess  the 
plaintiff's  titie.  [Johnson  v.  Mills,  L.  E.,  3  C.  P.  22; 
Stumm  V.  Dixon,  22  Q.  B.  D.  at  p.  636.)  Where  one  of 
two  defendants  to  an  action  for  the  recovery  of  land,  who 
had  defended  separately  applied  to  withdraw  his  defence, 
he  was  allowed  to  do  so  upon  payment  of  the  plaintiff's 
costs  so  far  as  they  were  occasioned  by  his  defence.     {B&xl 
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and  Personal  Advance  Co.  v.  McCarthy^  14  Ch.  D.  188 ;  18 
Ch.  D.  362 ;  28  W.  R.  418 ;  30  W.  R.  481.) 

If  a  servant,  bailiff,  or  person  not  clainiing  any  right  or  When  defen- 
title  be  served  with  a  writ,  he  should  not  appear,  but  suffer  ^  ^pTOar 
judgment  by  default ;  otherwise  he  will  be  personally  liable, 
and  the  fact  of  his  being  only  a  servant  will  not  be  any 
defence.  {Doe  v.  Stradling^  2  Stark.  187 ;  Doe  v.  Stanton^ 
2  B,  &  Aid.  371;  1  Ohitt.  118.)  He  should,  however, 
hand  the  copy  writ  to  his  employer,  leaving  him  to  obtain 
leave  to  appear  and  defend  either  as  tenant  in  possession 
or  as  landlord,  or  to  act  as  he  may  be  advised.  If  judgment 
be  signed  against  the  servant  in  default  of  appearance,  he 
will  not  be  liable  for  costs,  which  would  only  be  payable 
as  damages  in  a  subsequent  action  for  mesne  profits,  and 
the  judgment  by  default  is  then  no  evidence  of  his  ever 
having  been  in  possession.  {Doe  v.  Stanton^  2  B.  &  Aid. 
373,  per  Bayley,  J.) 

If  any  defendant  fail  to  appear  to  the  writ,  the  plaintiff  Pft)ceecling 
must,  before  proceeding  upon  default  of  appearance,  file  ^f^p^^^* 
an  affidavit  of  service,  or  of  notice  in  lieu  of  service,  as  the  ance,— 
case  may  be.     (Ord.  XIII.  r.  2.)  afladavit  of 

In  case  no  appearance  be  entered  in  an  action  for  the  ^®"^^' 
recovery  of  land  within  the  time  limited  for  appearance,  or  ^^®™  ^^ 
if  an  appearance  be  entered  but  the  defence  be  limited  to  eo^d, 
part  only,  the  plaintiff  is  at  liberty  to  enter  a  judgment  plaintiff  may 
that  the  person  whose  title  is  asserted  in  the  writ  shall  ^*®J  ^^^' 
recover  possession  of  the  land,  or  of  the  part  thereof  to 
which  the  defence  does  not  apply.     {Ih.  r.  8;  but  see 
Minet  v.  Johnsony  ante^  p.  481.)  ^ 

Where  the  defendant  fails  to  appear  to  the  writ  of  Where 
summons,  and  the  plaintiff  has  indorsed  a  claim  for  mesne  P^?^!^^"" 
profits,  arrears  of  rent,  double  value,  or  damages  for  breach  oiaim  for 
of  contract,  or  wrong  or  injury  to  the  premises  claimed,  mesne  profits, 
though  he  may  enter  judgment  for  the  land^  as  above  *°* 
stated  {ih,  r.  9),  he  must  proceed  somewhat  differently  as 
to  such  other  claims.    (1)  Where  the  claim  is  for  a  debt  or 
liquidated  demand  only,  he  may  enter  final  judgment  for 
any  sum  not  exceeding  the  sum  indorsed  upon  the  writ, 
with  interest  and  costs.     (Ord.  XIII.  r.  3.)     (2)  Where 
the  plaintiff's  claim  is  for  pecuniary  damages,  interlocutory 
judgment  may  be  entered  and  a  writ  of  inquiry  issued  to 
assess  the  damages,  but  instead  of  a  writ  of  inquiry  the 
damages  may  be  ascertained  in  any  other  way  which  the 
Court  or  a  judge  may  direct.     {lb.  r.  6.) 
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Setting  aside       The  CoTut  OT  a  judge  may  set  aside  or  vary  a  judgment 
judgment.       "by  default  of  appearanoe  upon  such  terms  as  may  be  just. 

(Ord.  XIII.  r.  10.) 
Statement  of  No  statement  of  claim  may  be  delivered  where  the  writ 
l^iiT^*^  is  specially  indorsed  (Ord.  XX.  r.  1  (a)),  and  in  other  eases 
none  need  be  delivered  except  in  certain  oases  of  default  of 
appearanoe  (not  applicable  to  ejectment),  or  unless  the 
defendant  gives  notice  on  entering  appearance,  or  within 
eight  days  thereafter,  that  he  requires  a  statement  of  daim 
to  be  delivered  {ib.  r.  1  (6)),  in  which  case  it  miist,  unless 
otherwise  ordered,  be  delivered  within  five  weeks  from  the 
time  of  plaintiff  receiving  notice  {ib.  r.  1  (c),  Ord.  XIX. 
r.  2),  and  the  plaintiff  may  voluntarily  deliver  a  statement, 
though  not  required  by  the  defendant,  at  any  time  within 
six  weeks  after  appearance  (Ord.  XX.  r.  1  ((Q),  but  a 
plaintiff  who  unnecessarily  delivers  a  statement  of  claim, 
or  a  defendant  who  unnecessarily  requires  one,  may  be 
mulcted  in  the  costs.  {Ib.  r.  1  {e).)  A  plaintiff  who, 
being  boimd  to  deliver,  does  not  deliver  his  claim  within 
the  tmie  allowed,  may  have  his  action  dismissed  for  want 
of  prosecution.  (Ord.  XXVII.  r.  1.) 
Pleadings  to  All  pleadings  shall  be  as  brief  as  the  nature  of  the  ease 
be  brief.  -^^  admit,  and  the  costs  of  unnecessary  prolixitv  shall  be 

borne  by  the  party  chargeable  with  the  same.  (Ord.  XIX. 
r.  2.)  They  shall  contain  only  a  statement  in  a  summary 
form  of  the  material  facts  {PhiUpps  v.  FhilippSy  4  Q.  B.  D. 
127 ;  48  L.  J.,  Q.  B.  135)  upon  which  the  party  pleading 
relies,  but  not  the  evidence  by  which  the  tacts  are  to  be 
proved  (Ord.  XIX.  r.  4),  and  such  statement  may  be 
divided  into  paragraphs  and  numbered  (ib.)  ;  dates,  sums, 
and  numbers  are  to  oe  in  figures,  and  not  in  words  (ti.), 
and  the  forms  in  the  Appendices,  when  applicable,  and 
when  not  applicable,  forms  of  a  like  character,  are  to  be 
used.  {Ib.  r.  5.)  Where  the  contents  of  a  document  are 
material,  but  not  the  precise  words,  it  is  sufficient  to  state 
the  effect  briefly.  {Ib.  r.  21.)  When  an  agreement  is 
pleaded,  it  should  be  stated  whether  it  is  in  writinc^  or 
parol  {Turqimnd  v.  Fearon,  48  L.  J.,  Q.  B.  783) ;  but  when- 
ever any  contract  or  relation  between  any  persons  is  to  be 
implied  from  a  series  of  letters  or  conversations,  or  other- 
wise from  a  number  of  circumstances,  it  shall  be  sufficient 
to  allege  such  contract  or  relation  as  a  fact,  and  to  refer 
ffenersJly  to  such  letters  or  conversations  without  setting 
fiiem  out  in  detail.     {Ib.  r.  24.)     All  pleadings  will  he 
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taken  to  oontain  an  implied  averment  of  the  performance 
or  occurrenoe  of  all  conditions  precedent,  and  any  condi- 
tion precedent  the  performance  or  occurrence  of  which  it  is 
intended  to  be  contested  must  be  distinctly  pleaded.  {lb. 
r.  14.) 

The  form  of  statement  of  claim  given  in  R.  S.  C.  1883,  Statement  of 
App.  0.,  sect.  7,  No.  1,  should  be  used  when  applicable,  °J^'  ^^™ 
that  is,  in  the  case  of  a  tenant  whose  term  has  expired  by 
effluxion  of  time  or  by  notice.    In  other  cases  it  must  con- 
tain with  like  brevity  a  statement  of  the  material  facts 
upon  which  the  plaintiff  relies.     The  particulars  to  be 
stated  will  depend  upon  the  facts  of  each  particular  case. 
{Philipps  V.  Philjpps,  48  L.  J.,  Q.  B.  135 ;  4  Q.  B.  D.  127.) 
Thus,  if  the  plaintiff  is  an  assignee  of  the  reversion,  the 
nature  and  effect  of  the  documents  under  which  he  claims 
should  be  stated  {ih, ;  but  see  Musgrave  v.  Wahh^  6  L.  R., 
Ir.  335) ;  if  the  plaintiff  claims  as  heir-at-law,  he  should 
give  the  links  of  relationship  upon  which  he  relies  {Palmer 
V.  Palmer,  [1892]  1  Q.  B.  319 ;  but  see  Evelyn  v.  Evelyn, 
28  W.  R.  o31),  and  where  he  seeks  to  escape  from  the 
Statute  of  Limitations  on  the  ground  of  concealed  fraud, 
he  should  state  his  case  with  extreme  particularity.     {Rid- 
dell  V.  Strathmore,  31  Sol.  Jour.  183.)     Formerly  the  venue  Venue  in 
in  ejectment  being  local  had  to  be  laid  in  the  couuty  where  |i««*™|"* 
the  lands  were  situate,  and  if  at  the  trial  the  premises  were  i^,%^ 
found  to  be  in  a  different  county  the  claimant  was  liable  tranAtoiy. 
to  be  non-suited.    Now,  however,  local  venues  are  abolished. 
The  statement  of  claim  must  name  the  place  of  trial  when 
intended  to    be   elsewhere  than    Middlesex,  and  unless 
ordered  to  the  contrary  it  shall  be  in  the  county  or  place 
so  named ;  where  no  place  of  trial  is  named  the  trial  shall 
be  in  Middlesex,  unless  otherwise  ordered.    (Ord.  XXXVI. 
r.  1 ;  and  see  Ord.  XX.  r.  5.) 

It  is  sometimes  essential  for  one  of  the  parties  to  obtain  Disoovery  by 
from  the  other  disclosure  of  material  facts  or  documents  interroga- 
within  his  knowledge  or  possession,  necessary   for    the  *®'^^- 
support  of  the  first  party's  case.     This  is  done  by  the 
administration  of  interrogatories,  to  be  answered  on  oath, 
or  by  an  order  for  discovery  of  documents.     A  plaintiff  or 
defendant  can  deliver  interrogatories  as  of  right  only  in 
actions  where  relief  is  claimed  on  the  ground  of  fraud  or 
breach  of  trust.     In  every  other  cause  the  plaintiff  or 
defendant  may,  by  leave  of  the  Court  or  a  judge,  deliver 
interrogatories  in  writing   for  the  examination  of    the 
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oppoedte  parties,  or  any  one  or  more  of  saoh  partieB. 
(Ord.  XXXI.  r.  1^  There  is  the  same  right  to  disoovery 
in  an  action  of  ejectment  as  in  any  other  action.  {Lyell 
V.  Kennedy,  8  App.  Gas.  217 ;  62  L.  J.,  Oh.  385.)  The 
object  of  interrogatories  is  to  obtain  admissions  from  the 
opponent  of  matters  relevant  to  the  issue,  and  the  onns  of 
proving  which  lies  npon  the  interrogating  party  {ib.; 
Att'Gen,  v.  GaaktU,  20  Ch.  D.  519 ;  51  L.  J.,  Ch.  660 ; 
46  L.  T.  180) ;  the  cardinal  rules  recognized  being,  first, 
that  it  is  the  right  of  everr  party  to  have  discovery  of  the 
evidence  which  relates  to  his  case,  and,  secondly,  that  it  is 
the  privilege  of  the  interrogated  pcirty  to  withhold  discovery 
of  the  evidence  which  exclusively  relates  to  his  own. 
{Lyell  V.  Kennedy,  supra.)  But  a  party  cannot  obtain,  by 
interrogatories,  any  information  wmch,  before  the  Judica- 
ture Acts,  he  could  not  have  obtained  by  a  bill  of  discovery 
in  the  Court  of  Chancery.  {AtL-Oen.  v.  OasktU,  supra; 
Atherley  v.  Sarvey,  2  Q.  B.  D.  524 ;  46  L.  J.,  Q.  B.  518; 
Anderson  v.  Bank  of  British  Columbia,  2  Ch.  D.  644 ;  45 
L.  J.,  Ch.  449.)  Therefore,  in  an  action  of  ejectment  by 
a  landlord  for  forfeiture,  the  landlord  is  not  entitled  to 
interrogate  the  defendant  to  show  that  he  had  incurred  a 
forfeiture  of  his  lease.  {Pye  v.  Butterfield,  34  L.  J.,  Q.  B. 
17 ;  5  B.  &  S.  829 ;  Bray  on  Discovery,  346.)  On  the 
other  hand,  having  regard  to  the  old  Onancery  practice,  a 
plea  that  the  defendant  is  a  purchaser  for  valuable  con- 
sideration without  notice,  will  not  exempt  him  from  the 
obligation  to  make  discovery.  {Ind  Coope  v.  Emmerson^ 
12  App.  Cas.  300.)  A  defendant  withholding  the  premises 
after  expiration  oi  his  lease  will  not  be  allowed  to  interro- 
gate the  plaintiff  with  a  view  to  show  that  his  title  has 
expired.     ( Wallen  v.  Forrest,  L.  R.,  7  Q.  B.  239.) 

It  seems,  however,  settled  that  a  plaintiff  may  interrogate 
the  defendant  as  to  whether  he  is  or  is  not  the  real  defen- 
dant {Sketchley  v.  Conolly,  11  W.  R.  573),  and  the  defen- 
dant may,  by  interrogating  the  plaintiff,  seek  to  discover 
the  character  in  which  he  claims,  and  the  pedigree  upon 
which  he  relies  {Flitcroft  v.  Fletcher,  25  L.  J.,  Ex.  94), 
provided  he  can  show  that  he  is  wholly  unacquainted  with 
the  plaintiff's  title.  IStoate  v.  Rew,  32  L.  J.,  0.  P.  160 ; 
Pearson  v.  Turner,  33  L.  J.,  0.  P.  224;  Blyth  v.  VEstrange^ 
3  F.  &  F.  154 ;  see  also  Ingilby  v.  8hafto,  33  Beav.  31.) 
Where  a  defendant  pleads  that  he  is  in  possession  by 
himself  or  his  tenants,  he  may  be  interrogated  as  to  the 
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names  of  the  tenants  and  the  dates,  but  not  the  nature,  of 
the  tenancies.  {Eyre  v.  Modgers,  40  W.  R.  137.)  Gener- 
ally a  party  is  entitled  to  discovery  of  the  facts  necessary 
to  support  his  opponent's  case,  but  not  of  the  evidence  by 
which  it  is  to  be  proved.  {Uiide  v.  JaeobSy  47  L.  J.,  Ex.  74; 
3  Ex.  D.  335 ;  but  see  Marriott  v.  Chamberlain,  55  L.  J., 
Q.  B.  448 ;  17  Q.  B.  D.  154.) 

In  no  case  may  parties  take  advantage  of  the  provisions  Tim©  when 
of  the  Judicature  Acts  for  the  purpose  of  increasing  costs,  ries^^Wbe 
and  the  practice  of  delivering  interrogatories  before  the  administered, 
statement  of  defence  has  been  delivered  (unless  justified 
by  special  circumstances),  though  admissible  under  Ord. 
XXXI.  r.  1,  will  not  be  allowed  in  the  Common  Law 
Divisions,  unless  good  cause  be  shown  for  their  allowance 
at  so  early  a  stage  {Mercier  v.  Ootton,  1  Q.  B.  D.  442 ; 
IHsnei/  V.  Longbourne,  2  Oh.  D.  704 ;  45  L.  J.,  Ch.  32 ; 
Earbord  v.  Monk,  9  Ch.  D.  616 ;  27  W.  E.  164 ;  Beal  v. 
Pilling,  38  L.  T.  486) ;  whilst  the  costs  occasioned  by  all 
interrogatories  exhibited  unreasonably,  vexatiously,  or  at 
improper  length,  will  have  to  be  borne  by  the  party  in 
fault.     {lb.  r.  2.) 

Interrogatories  exhibited  unreasonably  maybe  set  aside, 
or  prolix,  oppressive,  unnecessary  or  scandalous  interroga- 
tories may  be  struck  out.  (Ord.  XXXI.  r.  7 ;  Oppenheim 
V.  Sheffield,  62  L.  J.,  Q.  B.  167 ;  [1893]  1  Q.  B.  5.) 

Any  party  may,  without  filing  any  affidavit,  apply  to  Discovery  of 
the  Court  or  a  judge  for  an  order  directing  any  other  party  doomnente. 
to  the  cause  or  matter  to  make  discovery  on  oath  of  the 
documents  which  are  or  have  been  in  his  possession  or 
power  relating  to  any  matter  in  question  m  the  action 
(Ord.  XXXI.  r.  12,  and  see  Netc  Brit.  Mut.  Inv.  Co.  v. 
Peed,  3  C.  P.  D.  196 ;  26  W.  E.  354) ;  and  the  Court  or 
a  judge  may  at  any  time  during  the  pendency  of  any 
cause  or  matter  order  the  production  by  any  party  thereto 
on  oath  of  such  of  the  documents  in  his  possession  or 
power  relating  to  any  matter  in  question  in  such  action  or 
proceeding,  as  the  Court  or  judge  shall  think  right ;  and 
the  Court  may  deal  with  such  documents  when  produced 
in  such  manner  as  shall  appear  just.  {lb.  r.  14.)  It  has 
been  said  that  a  plaintiff  is  hot  entitled  to  discovery  imtil 
he  has  delivered  his  claim  {Cashin  v.  Cradock,  2  Ch.  D. 
140 ;  34  L.  T.  52) ;  nor  a  deiendant  until  he  has  delivered 
his  statement  of  defence  {ib.) ;  but  there  is  no  absolute 
rule  against  it  when  cause  is  shown  for  an  earlier  applica- 
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tion.     (Republic  of  Costa  Rica  v.  Strotiabergy  40  L.  T.  401 ; 
11  Ch.  D.  323.) 

A  defendant  in  possession  may  be  oompelled  to  make 
an  affidavit  of  his  doouments  of  title,  although  he  may 
have  a  right  to  object  to  produoe  them.  (New  Brit.  Mut. 
Inv.  Co.  V.  Peed,  3  C.  P.  1).  196 ;  26  W.  B.  354 ;  Wrent- 
more  v.  SagUy,  46  L.  T.  741 ;  but  see  Pkilipps  v.  PhilippSj 
4  a  B.  D.  127;  40  L.  T.  816.) 

The  general  rule  is  that  the  party  is  bound  to  produoe 
all  doouments  in  his  possession  material  to  the  case  of  his 
opponent.  A  lessor  was  held  entitled  in  an  ejectment 
action  to  inspection  of  a  lease  where  he  had  no  counter- 
part (Doe  V.  Langford,  21  L.  J.,  Q.  B.  217),  and,  in  an 
action  for  rent,  to  inspection  of  an  indorsement  on  the 
lease  relating  to  an  increase  of  the  rent.  (Mat/or  of  Arundel 
V.  Holmesj  8  Dow,  118.)  So  the  lessee  is  entitled  to 
inspection  of  the  lease  in  an  action  for  rent  (Eing  v.  King, 
4  Taunt.  666),  or  in  an  ejectment  for  breach  of  covenant 
(Doe  d.  Child  y.  Roe,  1  E.  &  B.  279;  22  L.  J.,  Q.  B.  102) ; 
even  in  an  action  against  his  landlord  upon  an  agreement 
which  is  in  the  hands  of  the  latter.  (Reid  v.  Coleman,  2 
Dow,  354.) 

The  party  against  whom  the  order  for  discovery  is  made 
must  specify  in  his  affidavit  which,  if  any,  of  the  documents 
mentioned  in  the  order  he  objects  to  produce.  (Ord.  XXXI. 
r.  13.)  The  affidavit  is  in  general  to  be  taken  to  be  true 
and  conclusive.  (Welsh  Steam  Collieries  v.  Gaskell,  36 
L.  T.  352 ;  Johnson  v.  Smith,  25  W.  K.  539 ;  Betcicke  v. 
Graham,  7  Q.  B.  D.  400;  50  L.  J.,  Q.  B.  396.)  The 
party  making  it  cannot  be  interrogated  as  to  it,  nor  will  a 
contentious  affidavit  by  the  opposite  party  be  admitted  to 
contradict  it.  (Morris  v.  Edwards,  60  L.  J.,  U.  B.  292 ; 
15  App.  Cas.  309.) 
Inspeotion  of  Every  part^  to  a  cause  or  matter  may,  at  any  time,  give 
*^T"IIS''^  .  notice  in  writing  to  any  other  party,  in  whose  pleadings  or 
ple^ngs.  "^  affidavits  reference  is  made  to  any  document,  to  produoe 
such  document  for  the  inspection  of  the  party  giving  such 
notice  or  of  his  solicitor,  and  to  permit  him  or  them  to 
take  copies  thereof ;  and  any  party  not  complying  with 
such  notice  shall  not  cd^rwards  put  such  document  in 
evidence  on  his  behalf,  unless  he  satisfy  the  Court  that  it 
relates  only  to  his  own  title,  he  being  a  defendant,  or  that 
he  had  some  sufficient  cause  for  not  complying  with  such 
notice.     (Ord.  XXXI.  r.  16.) 
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The  right  of  inspection  given  by  this  rule  is  quite  dis- 
tinct from  that  given  by  Ord.  XXXI.  r.  14.  No  order 
is  necessary,  and  there  is  no  necessity  for  the  defendant  to 
deliver  his  defence  before  giving  notice  with  regard  to 
documents  disclosed  in  the  statement  of  claim.  {Quilter  v. 
matiet/,  23  Ch.  D.  42 ;  31  W.  E.  331.  See  Eoberts  v. 
Oppenheim,  26  Ch.  D.  724.) 

When  the  plaintiff  has  delivered  his  statement  of  daim,  Statement  of 
tiie  defendant  is  bound  (unless  the  time  is  enlarged  by  the  defence. 
Court  or  a  judge)  to  deliver  his  defence  within  ten  days 
from  the  delivery  of  the  claim  or  from  the  time  limited 
for  appearance,  whichever  is  last.  (Ord.  XIX.  r.  2; 
Ord.  aXT.  r.  6.)  Service  of  a  writ  specially  indorsed  is 
equivalent  to  delivery  of  a  statement  of  claim  for  the 
purpose  of  this  rule.  {Anlahy  v.  PrcetoriuSy  57  L.  J.,  Q.  B. 
287  ;  20  Q.  B.  D.  764.)  Where  no  statement  of  claim  is 
required  and  none  delivered,  the  defence  must  be  delivered 
within  ten  days  after  appearance  (Ord.  XXI.  r.  7),  and 
where  leave  to  defend  is  given  under  Ord.  XIV.,  the  writ 
bein^  specially  indorsed,  within  the  time  (if  any)  limited 
by  the  order,  and  if  no  limit,  within  eight  days  from  the 
order.     (Ord.  XXI.  r.  8.) 

If  the  defendant  make  default  in  delivering  a  defence,  Default  in 
the  plaintiff  may  enter  judgment  that  the  person  whose  delivering 
title  is  asserted  in  the  writ  of  summons  shall  recover  ^^^' 
possession  of  the  land  with  his  costs.  (Ord.  XXVII.  r.  7.) 
Where  there  is  also  a  claim  for  mesne  profits,  arrears  of 
rent,  or  double  value  in  respect  of  the  premises,  or  any 
part  of  them,  or  damages  for  breach  of  contract,  or  wrong 
or  injury  to  the  premises  claimed,  and  the  defendant 
makes  default,  or  if,  being  more  than  one  defendant,  some 
or  one  of  them  make  default  in  delivering  a  defence,  the 
plaintiff  may  enter  judgment  against  the  defaulting  defen- 
dant or  defendants  {ib.  r.  8),  and  proceed  with  his  action 
against  the  others.  A  writ  of  inquiry  will  then  issue  to 
assess  the  damages  (if  any),  imless  the  Court  or  a  judge 
order  them  to  be  ascertained  in  another  way  {ih,  r.  4) ;  or, 
in  the  case  of  several  defendants,  the  damages  against  him 
or  those  in  default  must  be  assessed  at  the  trial,  unless  the 
Court  or  a  judge  shall  otherwise  direct.     {lb,  r.  5.) 

The  general  observations  made  {antej  p.  488)  as  to  the  Contents  of 
rules  governing  the  contents  of  pleadings  must  be  borne  statement  of 
in  mind  in  settling  a  defence.  defence. 

The  rules  imder  the  Judicature  Acts  have  to  a  great 
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extent  abolislied  general  pleas.     There  is  one  very  im* 
portant  exception  in  the  ease  of  actions  for  the  reooveij  of 
land.     A  defendant  who  is  in  possession  by  hiynaftlf  or  his 
tenant  (see  Ei^re  v.  BodgerSy  ante^  p.  491)  need  not  plead 
his  title  unless  his  defence  depends  on  an  equitable  estate 
or  right,  or  he  claims  relief  upon  any  equitable  ground 
against  any  right  or  title  asserted  by  the  plaintifF.     But, 
except  in  such  case,  it  is  sufficient  for  him  to  state  by  way 
of  defence  that  he  is  so  in  possession,  and  it  shall  be  taken 
to  be  implied  in  such  statement  that  he  denies  or  does  not 
admit  the  allegations  of  fact  contained  in  the  plalntifE's 
statement  of  claim.    He  may,  nevertheless,  rely  upon  any 
ground  of  defence  he  can  prove,  except  as  before  mentioned. 
(Ord.  XXI.  r.  21.) 

It  will  generally  be  found  prudent,  in  all  defences  to 
actions  for  the  recovery  of  land,  to  plead  possession.  This 
will  enable  the  defendant  to  raise  such  defences  as  a  denial 
of  an  allegation  of  notice  to  quit  or  a  legal  defence  under 
the  Statute  of  Limitations.  {Danford  v.  McAnuUy^  8  App. 
Cas.  456.)  If,  in  addition,  the  defendant  relies  upon  any 
equitable  defence,  it  must  be  distinctly  raised  and  pleaded. 
(Ord.  XIX.  r.  15.)  If,  and  so  far  as,  the  plea  of  posses- 
sion is  inapplicable,  the  defence  is  upon  the  same  footing 
as  a  defence  in  any  other  action  (see  8utcliffe  v.  Jamesy  40 
L.  T.  875 ;  27  W.  E.  750),  and  it  ib  not  sufficient  for  the 
defendant  in  his  defence  to  deny  generally  the  &ct6 
alleged  in  the  claim,  but  he  must  deal  specifically  with 
each  allegation  of  fact  which  he  does  not  acLoiit  to  be  true. 
(Ord.  XTX.  r.  17.)  If  he  deny  any  allegation  of  fact  in 
the  claim  he  must  not  do  so  evasively,  but  must  give  a 
fair  and  substantial  answer  {ib.  r.  19) ;  and  he  will  strictly 
be  taken  to  admit  those  allegations  of  fact  which  he  does 
not,  either  specifically  or  by  necessary  implication,  deny. 
{Ib,  r.  13.^  A  defence  is  not  necessarily  embarrassing  by 
reason  of  its  alleging  several  inconsistent  defences.  {Otctn 
V.  Morgan,  56  L.  J.,  Oh.  603;  35  Oh.  D.  492.) 

By  an  obvious  improvement  upon  the  old  system,  a 
defendant  may  now  plead  a  set-off  or  set  up  a  counter- 
claim not  merely  as  a  defence,  but  as  a  claim  to  any 
remedy  or  relief  agaiost  the  plaintiff,  thus  obviating  any 
necessity  for  a  cross  action,  and  enabling  the  Oourt  to  pro- 
nounce final  judgment  both  on  the  original  and  cross 
claim.  (Ord.  XIX.  r.  3.)  Although  a  oounter-claimL  is 
not  a  cross  action,  every  proceeding  under  it  is  to  be 
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treated  as  thongh  it  were,  and  the  diflcontiiiaanoe  of  the 
action  does  not  pnt  an  end  to  the  counter-olaim.  {ifcOotcan 
y.  Middleton,  52  L.  J.,  a  B.  355 ;  11  a  B.  D.  464.)  It 
ia  not  neoessaiy  that  the  oounter-daim  ahoold  be  of  the 
same  nature  as  the  original  action.  {BeddaU  y.  Maitland^ 
17  Ch.  D.  174;  50  L.  J.,  Ch.  401.)  And  the  Court  or 
judge  may  transfer  the  action  from  one  division  to  another 
where  advisable;  thus,  where  the  counter-claim  was  for 
specifio  performance  of  an  agreement  for  a  lease,  the  action 
was  transferred  to  the  Chancy  Division.  (Ord.  XLIX. 
r.  3 ;  mUman  v.  Mayhetv,  1  Ibc.  D.  132 ;  45  L.  J.,  Ex. 
334 ;  24  W.  R.  435.)     But  the  Court  or  judge  may,  on 


application  by  the  plaintiff  before  reply,  exclude  such 

1.  aXT.  r.  15),  and  on  appl 
trial  refuse  permission  to  defendant  to  avail  nimself  thereof 


counter-claim  (Ord.  aXT.  r.  15),  and  on  application  before 


in  cases  where  the  set-off  or  counter-claim  cannot  be  con- 
veniently disposed  of  in  the  pending  action  (Ord.  XTX. 
r.  3) ;  for  example,  where  the  counter-claim  may  unduly 
delay  the  action.  {GratjY.  Webb,  21  Ch.  D.  802.)  Where 
a  set-off  or  counter-claim  is  founded  upon  separate  and 
distinct  facts,  the  defendant  must  so  state  mose  facts 
(Ord.  XX.  r.  7),  stating  specifically  that  he  relies  upon 
them  by  way  of  set-off  or  counter-claim.  (Ord.  XXI.  r.  10, 
and  see  Hillman  v.  Mayhew,  1  Ex.  D.  132 ;  45  L.  J.,  Ex. 
334 ;  24  W.  E.  485.) 

If  any  ground  of  defence  arise  after  action  brought,  but  Matters  aris- 
before  defendant  has  delivered  his  defence,  he  may  plead  ^  pending 
the  same  alone  or  with  his  other  grounds  of  defence,  and  ®  *®  °^ 
the  plaintiff  may  similarly  plead  in  reply  any  fresh  defence 
to  defendant's  set-off  or  counter-claim  arising  after  defen- 
dant has  delivered  his  defence.  (Ord.  XXTY.  r.  1.) 
Where  fresh  ground  of  defence  arises  aftei*  defendant  has 
delivered  his  defence,  he  may  by  leave  deliver  a  further 
defence  within  eight  days  after  such  defence  has  arisen, 
and  similar  power  is  given  to  the  plaintiff  in  the  case  of  a 
fresh  defence  to  any  set-off  or  counter-claim  arising  after 
reply,  (lb,  r.  2.)  Whenever,  either  in  his  original  or 
further  aef ence,  the  defendant  alleges  a  defence  arising 
after  action  brought,  the  plaintiff  mAj  deliver  a  confession 
of  such  defence,  and  sign  judgment  for  his  costs  up  to 
pleading  of  such  defence,  unless  the  Court  or  judge  otner- 
wise  order.  {lb.  r.  3.)  Where  the  defence  discloses  a 
good  answer  in  law,  such  confession  is  the  plaintiff's 
proper  course  in  preference  to  discontinuing  (t^a),  but  it 
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"will  bar  any  eeoond  action  for  the  same  cause.  {Newing^ 
ton  V.  Levy,  L.  E.,  5  0.  P.  607 ;  6  C.  P.  180.) 

At  any  time  before  or  after  defendant  has  delivered  his 
defence,  before  taking  any  other  proceeding  (save  an  inter- 
locutory application)  in  tiie  action,  the  plaintiff  may  by 
written  notice  discontinue  his  action  or  withdraw  any  part 
of  his  alleged  claim,  upon  paying  defendant's  costs  of  the 
action,  or  occasioned  by  the  matter  so  withdrawn ;  but  his 
doing  so  will  be  no  defence  to  any  subsequent  action.  If 
any  further  proceedings  have  been  taken,  the  plaintiff  can 
neither  withdraw  the  record  nor  discontinue  without  leave; 
but  the  Court  or  judge  before,  at,  or  after  trial,  may  order 
discontinuance  or  the  striking  out  of  any  part  of  the  al- 
leged claim  upon  such  terms  as  may  seem  fit.  So  also 
upon  terms,  the  defendant  may,  with,  but  not  without, 
leave,  withdraw  or  have  struck  out  the  whole  or  part  of 
his  defence  or  counterclaim.  (Ord.  XXVI.  r.  1.)  The 
record  may  be  withdrawn  by  either  party  by  consent  (t J. 
r.  2),  and  the  defendant  may  sign  judgment  for  costs  on 
discontinuance.     {lb,  r.  3.) 

The  plaintiff  must  deliver  his  reply,  if  any,  within 
twenty-one  days  after  defence  delivered  (Ord.  XXIII. 
r.  1)  ;  after  which  no  further  pleading  other  than  joinder 
of  issue  can  be  pleaded  without  leave  {ih,  r.  2),  which  may 
be  obtained  upon  terms,  and  then  all  subsequent  pleadings 
must  be  delivered  within  four  days  after  delivery  of  pre- 
vious pleading.  {lb,  r.  3.)  If  the  plaintiff  does  not 
deliver  his  reply,  or  either  party  fails  to  deliver  any  subse- 
quent pleading  within  the  period  allowed,  the  pleadings 
shall  at  its  expiration  be  deemed  closed,  and  the  statements 
of  fact  in  the  pleading  last  delivered  denied  and  put  in 
issue.     (Ord.  XXVII.  r.  13.) 

Directly  either  party  has  joined  issue  simply,  without 
adding  any  further  or  other  pleading,  or  made  default  as 
mentioned  in  Ord.  XXVII.  r.  13  {supra),  the  pleadings 
will  be  deemed  closed  (Ord.  XXIII.  r.  6)  ;  but  if  it 
appear  to  the  Court  or  judge  that  the  issues  of  fact  in  dis- 
pute are  not  sufficiently  defined,  the  parties  may  be  directed 
to  prepare  issues ;  in  case  of  difference  to  be  settled  by  the 
Court  or  judge.     (Ord.  XXXIII.  r.  1.) 

Joinder  of  issue  will  operate  as  a  denial  of  eveiy  material 
allegation  of  fact  in  the  pleading  of  the  other  side,  except 
facts  admitted.     (Ord.  XlX.  r.  18.) 

The  parties  being  thus  fairly  at  issue,  the  plaintiff  should 
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give  notice  of  trial.  If  he  nefi^lects  to  give  such  notice 
within  six  weeks  after  close  of  pleadings,  the  defendant 
may  (and  will  advisably  if  he  have  a  counterclaim)  do  so  ; 
or  he  may  apply  to  the  Court  or  judge  to  dismiss  the 
action  for  want  of  prosecution.     (Ord.  xXXYT  r.  12.) 

Ten  days'  notice  of  trial  must  be  given  (unless  the  other 
party  has  consented  or  is  imder  terms  or  order  to  take 
short,  i.e,y  four  days*,  notice).  {lb.  r.  14.)  The  notice 
must  be  given  before  entering  the  action  for  trial  {ih,  r.  15), 
and  cannot  be  countermanded  except  by  consent  or  leave. 
{lb.  r.  19.)  It  must  state  whether  it  is  for  the  trial  of  the 
action  or  of  issues  therein,  and  the  place  and  day  for 
whicL  it  is  to  be  entered  for  trial.  {lb.  rr.  13,  13rt.) 
Notice  of  trial  for  London  or  Middlesex  will  not  be 
deemed  to  be  for  any  particular  sittings,  but  for  any  day 
after  expiration  of  the  notice  on  which  the  trial  can 
come  on  in  its  order.  {lb.  r.  17.)  If  the  party  giving 
such  notice  omit  on  the  day  after  to  enter  the  action  for 
trial,  the  other  party  may  do  so  within  four  days.  {lb, 
T.  20.)  But  notice  of  trial  elsewhere  than  London  or  Mid- 
dlesex will  be  deemed  to  be  for  the  first  day  of  the  next 
assizes  at  the  place  mentioned  {ib.  r.  18),  and  either  party 
may  at  any  time  after  notice  of  trial,  and  not  less  than 
seven  days  before  the  commission  day,  duly  enter  the 
action  for  trial  at  the  next  assizes,  in  tJie  district  registry 
or  with  the  associate.  (Ord.  XXXVI.  r.  226.)  The  party 
entering  the  action  must  deliver  two  full  copies  of  the 
pleadings,  one  for  the  use  of  the  judge.     {Ib.  r.  30.) 

When  the  trial  is  called  on,  if  the  plaintiff  appears  and  Ftooeedings 
the  defendant  does  not  appear,  the  plaintiff  may  prove  his  **  ^^' 
claim,  so  far  as  the  burden  of  proof  lies  upon  him.  {Ib. 
r.  31.)  If  the  plaintiff  does  not  appear,  the  defendant 
may  have  judgment  dismissing  the  action,  and  prove  his 
coimterclaira,  if  he  have  one.  {Ib.  r.  32.)  verdict  or 
judgment  obtained  in  default  of  such  appearance  may  be 
set  aside  upon  application  to  the  Court  or  judge  within  six 
days  (but  as  to  enlarging  the  time,  see  Bradshaw  v.  Warlowy 
32  Ch.  D.  403)  after  trial,  upon  terms.     {Ib.  r.  33.) 

Ab  to  the  matters  to  be  proved  in  support  of  the  plaintiff's  Evidenoe. 
daim,  see  ante^  p.  471. 

Judgment  having  been  obtained  that  one  person  recover  Exeontion. 
and  another  person  deliver  up  possession  of  me  land,  upon 
filing  an  affidavit  showing  due  service  thereof  and  that  it 
has  not  been  obeyed,  the  person  prosecuting  such  judgment 
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may  sue  out  a  writ  of  possession  and  enf  oroe  it  in  manneir 
heretofore  used  in  actions  of  ejectment  in  the  superior 
courts  of  common  law.  (Ord.  XLII.  r.  5 ;  Ord.  XLVU. 
rr.  Ij  2.)  There  maybe  either  one  writ  for  possession  and 
costsy  or  separate  writs  at  the  election  of  the  suooeesfal 
party.     (Ord.  XLVH.  r.  8.) 


Sect.  3. — Action  in  the  County  Court  for  the  Recopery  of 

Land, 

Actions  of  Prior  to  "The  County  Courts  Act,  1867,"  actions  of 

oiiBS^Sfex-  ©j©ctni©i^t,  or  in  which  the  title  to  any  corporeal  heredita^ 
eluded  from     ment  was  in  question,  were  excluded  from  the  cognizance 
jurifldiction  of  of  the  county  courts  (9  &  10  Vict.  c.  96,  s.  58),  except 
9*&°io  Viot!*'  "where  by  agreement  the  parties  consented  to   give  the 
0.  96,  8.  68 ;     Court  jurisdiction,  as  they  were   empowered  to  do   by 
19  &  20  Vict.  c.  108,  s.  23.    Litigants,  however,  rarely 
agree ;  the  consents  were  not  therefore  very  numerous,  and, 
with  a  view  to  beneficially  increasing  the  jurisdiction  of 
these  very  useful  Courts,  they  were  by  the  County  Courts 
Act  of  1867  given  jurisdiction  in  actions  of  ejectment, 
where  neither  the  vcdue  of  the  lands,  tenements,  or  here- 
ditaments, nor  the  rent  payable  in  respect  thereof,  exceeded 
twenty  pounds  by  the  year.     And  now,  by  the  County 
Courts  Act,  1888,  which  repealed  and  consolidated  and 
amended  the  previous  County  Courts  Acts,  it  is  provided 
may  now  be     ^hat  "  all  actions  of  ejectment  where  neither  the  value  of 
where  annual  ^^®  lands,  tenements,  or  hereditaments,  nor  the  rent  pay- 
yalue  does  not  able  in  respect  thereof,  shall  exceed  the  sum  of  fifty  pounds 
^^^^^^v''\    ^y  *^®  yoftTj  Jii^y  lt>®  brought  and  prosecuted  in  the  Court 
0.  43  8.  69?     ^^  ^^®  district  in  which  the  lands,  tenements,  or  heredita- 
Defendant       ments  are  situate ;  provided  that  the  defendant  in  any  such 
may  apply  to   action  of  ejectment,  or  his  landlord,  may  within  one  month 
remove  ca»e     from  the  day  of  service  of  the  summons,  apply  to  a  judge 
Coort"^^^'   of  the  High  Court  at  chambers  for  a  summons  to  tne 
plaintiflE  to  show  cause  why  such  action  should  not  be  tried 
where  title       m  the  High  Court  on  the  ground  that  the  title  to  lands  or 
mater*im-      hereditaments  of  ereater  annual  value  than  fifty  pounds 
nu2  value       would  be  affected  by  the  decision  in  such  action ;  and  on 
involved.         the  hearing  of  such  summons,  the  judge  of  the  High  Court, 
if  satisfied  that  the  title  to  other  lands  would  be  so  affected, 
may  order  such  action  to  be  tried  in  the  High  Court,  and 
thereupon  all  proceedings  in  the  Court  in  such  action  ahall 
be  discontinued."     (61  &  52  Vict.  c.  43,  s.  59.) 
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The  Act  further  provides  by  sect.  60  that  "  a  judge  ^^^^^^J"*^ 
shall  have  jurisdiction  to  try  any  action  in  which  the  title  hqjibSm^' 
to  any  corporeal  or  incorporeal  hereditaments  shall  come  in  where  neither 
question,  "where  neither  the  value  of  the  lands,  tenements,  annual  value 
or  hereditaments  in  dispute,  nor  the  rent  payable  in  respect  ^^^so/f^" 
thereof,  shall  exceed  the  sum  of  fifty  pounds  by  the  year,  6i  &  62  Viot. 
or  in  case  of  an  easement  or  licence,  where  neither  the  °'  *^»  *•  ^^• 
value  nor  reserved  rent  of  the  lands,  tenements,  or  here- 
ditaments in  respect  of  which  the  easement  or  licence  is 
claimed,  or  on,  through,  over,  or  under  which  such  easement 
or  licence  is  claimed,  shall  exceed  the  sum  of  fifty  pounds 
by  the  year." 

Actions  under  sect.  69  of  the  Act  of  1888  are  to  be  dis- 
tinguished as  actions  for  the  recovery  of  land,  while  those 
brought  under  sects.  138  and  139  {irfra,  sect.  4),  are  to  be 
distinguished  as  actions  for  the  recovery  of  possession,  (C. 
C.  E.  1889,  Ord.  V.  r.  3.)  Where  an  action  can  be 
brought  under  sects.  138  and  139,  no  action  shall  be 
brought  imder  sect.  59. 

As  the  Court  is  without  jurisdiction  where  either  the  How  value 
annual  value  or  rent  exceeds  the  sum  of  fifty  pounds,  determined, 
proof  that  such  is  the  case  is,  of  course,  a  complete  answer 
to  the  action.  It  is  therefore  of  vital  importcuace  that 
before  entering  his  plaint  in  the  county  court  the  landlord 
should  ascertain  that  his  case  is,  at  least,  in  that  respect 
one  to  which  the  statute  applies.  This  he  can  do  by 
taking  as  his  criterion  of  value  the  rent  at  which  the  pro- 
perty might  reasonably  be  expected  to  let  to  a  tenant 
from  year  to  year,  that  being  the  test  adopted  for  the 
purpose  of  rating  under  the  f  oor  Law  Assessment  Acts. 
{EMon  V.  Rose,  L.  E.,  4  Q.  B.  4 ;  38  L.  J.,  Q.  B.  6.)  If 
the  premises  are  held  subject  to  a  ground  rent,  the  amoimt 
thereof  is  not  to  be  deducted  in  estimating  the  annual 
value.     (J6.) 

It  must,  however,  be  remembered  that  "  rent  payable  "  Meaning  of 
does  not  mean  a  sum  which  some  people  are  or  may  be  ".^*  P*^" 
willing  to  pay  for  the  premises,  nor  even  the  rent  aotuallv 
paid  by  imder-lessees,  though  proof  of  the  amount  of  such 
payments  would  be  obviously  strong  evidence  of  the  real 
value,  but  means  (where  the  amounts  are  different)  the 
rent  payable  as  between  the  parties  to  the  action.  {Broum 
v.  Cocking,  L.  E.,  3  Q.  B.  672 ;  37  L.  J.,  Q.  B.  250.) 

In  cases  where,  notwithstanding  that  the  annual  value  Prohibition  in 
or  rent  exceeds  fifty  pounds,  the  action  is  improperly  com-  ^^^  where 
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brought,  menoed  in  the  oounty  oourt,  the  defendant  may  either 
*^firh  an-  (ij  consent  to  the  Court  having  jurisdiction — ^if  he  does 
exceeds  60/  ^^^  consent,  the  Court  must  order  the  action  to  be  stnick 
out  (51  &  62  Vict.  c.  43,  s.  114) ;  or  (2)  he  may  raise  the 
objection  at  the  trial ;  or  (3)  he  may,  without  waiting  for 
the  trial  {Sewell  v.  Jones,  19  L.  J.,  Q.  B.  372 ;  Wac^ioorth 
V.  Queen  of  Spain,  20  L.  J.,  Q.  B.  488),  by  application  to 
a  judge  at  chambers  founded  upon  an  affidavit  disclosing 
all  the  material  facts,  obtain  a  writ  of  prohibition.  Where, 
however,  there  is  a  substantial  ground  for  the  objection,  it 
is  generally  advisable  to  raise  it  at  the  trial,  when,  if  it  be 
overruled,  which  can  hardly  be  the  case  when  the  objection 
is  bond  fide,  or  if  the  judge  proceed  upon  an  eironeous 
mode  of  calculation,  or  upon  a  wrong  principle,  and 
assume  a  jurisdiction  he  does  not  really  possess,  the  de- 
fendant may  either  obtain  a  prohibition  before  execution 
issued  or  appeal  to  the  Court  above.  Where  the  judge 
decides  upon  conflicting  evidence  that  the  value  is  under 
60/.,  the  Court  will  not  review  his  decision  by  a  prohibition 
{Brown  v.  Cocking,  supra) ;  but  a  like  decision  based  on  an 
erroneous  view  of  the  law  will  be  reviewed  on  a  claim  for 
a  writ  of  prohibition.  {EMon  v.  Rose,  supra.)  The  dis- 
missal of  a  summons  for  prohibition  applied  for  before 
trial,  on  the  ground  that  the  annual  value  exoeeds  fifty 
pounds,  prevents  the  defendant  raising  the  question  of 
value  at  the  trial.  {Symons  v.  Rees,  25  W".  R.  116;  1  Ex. 
D.  416.) 
The  title  must  In  order  to  oust  the  jurisdiction  of  the  Court  the  title 
lw^»4  fide  in  g^^  yp  jjjugt  j^Qt  \^Q  a  mere  suggestion  or  assertion  of  right. 

There  must  be  a  bond  fide  clami  that  has  a  legal  founda- 
tion, and  with  some  evidence  to  support  it,  and  not  an 
illusory  claim  advanced  simply  to  take  the  case  out  of  the 
cognizance  of  the  county  court.  {Lloyd  v.  Jones,  6  C.  B. 
81 ;  Lilley  v.  Harvey,  17  L.  J.,  Q.  B.  357 ;  Emery  v. 
Barnett,  27  L.  J.,  C.  P.  216 ;  4  C.  B.,  N.  S.  423 ;  Mounts 
ney  v.  Collier,  22  L.  J.,  Q.  B.  124.)  But  the  judge  can- 
not assume  jurisdiction  because  the  claim  to  title  does  not 
appear  to  him  to  be  supported  by  bond  fide  or  sufficient 
evidence.  {Marsh  v.  Detces,  17  Jur.  568.]  And  where 
the  question  of  title  is  actually  raised  before  the  Court, 
and  the  judge  continues  to  try  the  case,  a  prohibition  will 
be  granted.  {Lilley  v.  Harvey,  supra ;  Chew  v.  Holroyd, 
22  Ij.  J.,  Ex.  95.)  Where  it  does  not  so  appear  upon  tiie 
face  of  the  proceedings,  the  judge  should  ascertain  whether 
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title  is  in  question,  and  his  dedudon  may  be  revised  on 
motion  for  a  prohibition.  {Thompson  v.  Ingham^  14  Q.  B. 
710 ;  Sewell  v.  Jones^  19  L.  J.,  Q.  B.  372 ;  Pearson  v. 
Qlazebrook,  L.  E.,  3  Ex.  27.) 

Where  a  boundary  wall  merely  is  in  dispute  it  does  not 
oust  the  jurisdiction  of  the  Court  that  the  house  or  field  of 
which  it  is  the  boundary  is  over  the  annual  value  of  50/. 
{Rutherford  v.  Wilkie^  41  L.  T.  435 ;  and  see  Stolworthy  v. 
Powell,  55  L.  J.,  a  B.  228.) 

As  will  have  been  noticed,  the  words  of  the  statute  are  Questions  of 
"  to  any  corporeal  or    incorporeal  hereditament ; "   but  li'^^^^of™^ 
questions  of  title  may  be  raised  in  the  case  of  terms  of  terms  of  years 
years  or  for  life.     {Chew  y.  Holroydy  supra ;  Mounlney  y,  or  for  life. 
Collier,  1  E.  &  B.  630 ;  22  L.  J.,  Q.  B.  124.) 

The  jurisdiction  conferred  by  sect.  60  {supra,  p.  499)  61  &  62  Vict, 
does  not  apply  merely  to  actions  expressly  brought  to  try  °-  *^.»  ^'-^X 
a  question  of  title,  but  also  to  cases  where  it  comes  in  to  actions 
question  incidentally;  and  the  provision  in  sect.  59,  ousting  brought  to 
the  jurisdiction  where  title  to  lands  of  greater  value  than  ^t^L^wQd* 
fifty  poimds  is  in  question,  applies  to  proceedings  for  the  to  cases  whero 
recovery  of  small  tenements  {Pearson  v.  Olazebrook,  L.  E.,  title  arises 
3  Ex.  27)  under  sects.  138  and  139  of  the  Act.     (See  post,  JSid'^e  pro-' 
Sect.  4,  "Actions  for  the  Recovery  of  Possession  of  Small  viao  in  s.  69 
Tenements.")  applies  to 

Having  clearly  ascertained  that  the  case  is  one  within  J^^^^ss 
the  jurisdiction  of  the  Court,  the  claimant  in  an  action  for  139. 
the  recovery  of  land,  like  other  plaintiffs  in  the  county  court,  Actions  are 
must  commence  his  action  by  entering  a  plaint  and  issuing  commenced  ^ 
a  summons  (C.  C.  R.  1889,  Ord.  V.  r.  1)  in  the  district  in  ^^  "pl"^*-' 
which  the  hereditaments  are  situate.    (51  &  52  Yict.  c.  43, 
s.  59.) 

As  in  the  Supreme  Court  so  in  the  county  court,  no  Joinder  of 
cause  of  action,  except  claims  in  respect  of  mesne  profits,  <*^*^™** 
arrears  of  rent,  or  double  value,  or  damages  for  breach  of 
any  contract  under  which  the  property  or  part  thereof  is 
held,  or  for  any  wrong  or  injury  to  the  premises,  may  be 
joined  with  an  action  for  the  recovery  of  land,  except  by 
leave  of  the  judge  or  registrar.  (C.  0.  R.  1889,  Ord.  IV. 
r.  1.) 

All  persons  in  whom  title  is  alleged  must  be  joined  as  PartieB. 
plaintins,  and  the  person  or  persons  alleged  to  be  in 
possession  or  apparent  possession  of  the  premises  must  be 
defendants.     (0.  C.  R.  1889,  Ord.  III.  rr.  1,  2.)     The  Description  of 
plaintiff  must  also  file  with  the  registrar  a  full  written  property. 
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description  of  the  property,  its  annual  value  and  rent,  if 
any  fixed  or  paid  (Ord.  VI.  rr.  1  a,  4),  with  as  many  copies 
of  such  particulars  as  there  are  defendants.  (OnL  XJ. 
r.  16.)  The  plaint  will  not  be  vitiated  merely  by  mis- 
nomer of  one  or  more  of  the  parties,  or  inaccurate  descrip- 
tion of  the  property,  if  the  person  or  place  be  described  so 
as  to  be  commonly  known.  (51  &  62  Vict.  c.  43,  s.  73.) 
Pees  on  entry  Upon  entry  of  the  plaint,  a  poundage  fee  of  one  shilling 
of  plaint.  £j^  ^Q  pound  (estimated  as  upon  a  claim  of  20/.),  and 
where  a  claim  for  rent  or  mesne  profits  is  added  an  addi- 
tional poimdage  on  the  amount  claimed,  but  so  that  the 
poundage  shall  not  be  estimated  on  an  amount  exceeding 
20/.  (Treasury  Ord.,  Jan.  1,  1889,  Sched.  (A)),  must  be 
paid  to  the  registrar,  who,  on  receipt,  will  give  the  plaintiff 
a  plaint  note.  (C.  C.  E.  1889,  Ord.  VII.  r.  1.) 
Summon*  The  plaint  having  been  entered  in  the  "  Plaint  Book," 

the  registrar  (C.  0.  K.  1889,  Ord.  II.  r.  4)  will  then  issue 
a  summons  directed  to  and  calling  upon  the  defendants  to 
must  bear  appear  to  the  plaint.  (Form  216.)  The  summons  must 
date  of  entry  \^q  dated  of  the  day  on  which  the  plaint  was  entered,  which 
p  amt,  j^  ^^  ^^^  ^1  ^^^  commencement  of  the  action  (C.  C.  R. 
contain  names  1889,  Ord.  VII.  r.  2),  and  must  contain  the  names  of  all 
and  a^^^f  ^^  parties,  with  a  copy  of  the  particulars  of  the  property 
thedeecrip.  claimed  annexed  {ib.  r.  4),  sealed  with  the  seal  of  the 
tion  of  the  Court.  This  is  deemed  part  of  the  summons, 
anne^.  ^®  summons  in  an  action  imder  section  59  of  the 

Thesnmmons  ^^^^ty  Courts  Act,  1888,  should  be  delivered  to  the  bailiff 
mnstbeserved  &t  least  forty,  and  must  be  served  thirty-five,  clear  days 
thirty.five  before  the  return  day.  (C.  C.  E.  1889,  Ord.  VII.  r.  7.) 
bdSre  Mtam  1^^^®^^  the  Corresponding  rule  of  the  County  Court  Bules, 
daj.  1886,  it  was  held   {Barker  v.  Palnier,  8  U.  B.  D.  9 ;  51 

L.  J.,  Q.  B.  110)  that  compliance  with  the  rule  as  to  both 
dates  is  a  condition  precedent  to  the  hearing  of  the  case, 
and  one  which  the  judge  cannot  waive  without  the  consent 
of  the  defendant ;  but  the  wording  of  the  present  rule  has 
been  modified  so  as  to  make  this  decision  applicable  only 
to  the  date  of  service.  Such  time  is  given  to  enable  a 
defendant  or  his  landlord  to  apply  to  a  judge  of  the  High 
Court  at  chambers  for  a  summons  to  the  plaintiff  to  show 
cause  why  the  action  should  not  be  tried  in  the  High 
Court,  on  the  ground  that  the  title  to  lands  or  heredita- 
ments of  greater  annual  value  than  50/.  would  be  affected 
by  the  decision  in  such  action.  If  the  judge  should  there- 
upon order  the  action  to  be  tried  in  me  Superior  Court, 
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the  proceedings  in  the  county  court  must  then  be  discon- 
tinued. The  defendant  must  lodge  the  order  before  the 
return  day  of  the  summons  with  the  registrar,  who  must 
record  it  in  the  **  Plaint  Book  "  and  transmit  it,  with  a 
copy  of  the  summons  and  particulars,  to  the  "  Master  "  of 
the  Queen's  Bench  Division  named  in  the  order,  pvii^g 
notice  at  the  same  time  that  he  has  done  so  to  the  plaintiff. 

It  has  been  doubted  whether  such  an  order  puts  an  end  If  defendant 
to  the  proceedings  in  the  case  altogether,  and  thus  compels  ^j^?^!'*^*  **? 
a  plaintiff  to  commence  de  novo  in  the  Queen's  Bench  ^mmenc^  ^ 
Division,  or  whether  the  order  being  in  the  nature  of  a  demvo  in  the 
certiorari  the  plaintiff  may  not  dispense  with  issuing  a  High  Court, 
writ  in  the  High  Court.     But  it  is  submitted  that  the  pro- 
ceeding by  the  defendant  is  in  fact  an  objection  to  the 
jurisdiction  of  the  county  court,  and  that  the  plaintiff  must 
consequently  begin  de  novo  by  issuing  a  writ  in  the  High 
Court,  the  plead^gs  being  the  same  as  in  other  actions. 

The  summons  must,  except  in  the  cases  otherwise  Service  of 
specially  provided,  be  served  upon  the  defendant  per-  ^"^^^^^1^ 
sonally,  or  upon  some  person  apparently  not  less  than 
sixteen  years  old,  at  the  defendant's  house  or  dwelling  or 
at  his  place  of  business  (if  he  be  the  master  or  one  of  the 
masters  thereof  fC.  C.  E.  1889,  Ord.  VII.  r.  9  a),  unless 
the  bailiff  ascertain  that  he  has  removed  to  another  place 
within  the  district,  in  which  case  the  bailiff  must  serve  the 
summons  there.     (Ord.  II.  r.  21  a.) 

In  cases  of  vacant  possession  {antej  p.  483),  or  if  the  In  cases  of 
defendant  cannot  be  found,  and  his  place  of  abode  be  If^*^"' 
unknown  or  admission  thereto  cannot  be  obtained,  posting 
a  copy  of  the  summons  upon  the  door  of  the  dwelling- 
house  or  other  conspicuous  part  of  the  property,  is  good 
service  upon  the  defendant.     (C.  C.  R.  1889,  Ord.  Vll. 
r.  21.)     Where  the  bailiff  is  prevented  by  violence  or  VThere 
threats  from  personally  serving  such  summons,  it  will  be  T?®^^°®K 
sufficient  tojeave  it  as  near  to  the  defendant  as  practicable.         *®^    ' 
(C.  C.  R.  1889,  Ord.  VII.  r.  22.)     Where,  by  reason  of 
absence  or  other  sufficient  cause,  service  of  the  summons 
cannot  be  made,  the  judge  or  registrar  may  order  substi- 
tuted service.     (C.  C.  R.  1889,  Ord.  LI.  r.  6.) 

Where  the  answers  given  by  the  person  to  whom  the  Notice  of 
summons  is  delivered,  at  the  place  mentioned  therein  as  doubtful 
the  residence  or  place  of  business  of  a  defendant,  render  it  ^^!^  ^ 
doubtful  whether  the  judge  will  be  satisfied  that  service 
has  come  to  the  knowledge  of  the  defendant  before  the 
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return  day,  the  high  bailifE  must  forthwith  send  notice  to 
the  plaintifE.     (C.  C.  E.  1889,  Ord.  II.  r.  24.) 

If  the  defendant  does  not  appear  at  the  hearing,  the 
judge  may,  as  is  hereafter  mentioned  {post,  p.  607),  try 
the  cause  on  the  part  of  the  plaintiflE  only,  upon  proof  of 
the  service  of  the  summons.  This,  whether  of  home  or 
foreign  service,  is  done  by  the  bailiff,  if  present,  or  by  the 
endorsement  on  the  copy  signed  by  the  bailiff,  showing 
the  fact  and  mode  of  such  service.  Wilfully  and  corruptly 
endorsing  any  false  statement  is  a  misdemeanour  in  such 
bailiff.     (51  &  52  Vict.  c.  43,  s.  78.) 

All  questions  as  to  suiEciency  of  the  service  and  the 
proof  thereof  are  entirely  matters  for  the  determination  of 
the  county  court  judge,  and  the  High  Court  will  not 
interfere  with  his  decision.  {Zohrah  v.  Smithy  7  D.  &  L. 
635 ;  17  L.  J.,  Q.  B.  174 ;  Waters  v.  Handley,  6  D.  &  L. 
88 ;  Robinsmi  v.  LenaghaUy  17  L.  J.,  Ex.  174.) 

Where  the  action  is  inconsistent  with  his  immediate 
landlord's  title,  every  tenant  served  with  a  summons  in  an 
action  for  the  recovery  of  lajid,  or  to  whose  knowledge  it 
shall  come,  must  forthwith  give  notice  to  his  immecQate 
landlord  or  be  liable,  under  the  Common  Law  Procedure 
Act,  1852,  s.  209  {ante,  p.  483),  to  forfeit  to  his  landlord 
three  years'  rack  rent  (see  Crocker  v.  Fothergill,  2  B.  & 
Aid.  652)  of  the  premises. 

Any  person  not  summoned  as  a  defendant  in  an  action 
for  the  recovery  of  land  may,  by  leave  of  the  judge  or 
registrar,  appear  and  defend  on  filing  an  affidavit  (with  a 
copy  for  each  plaintiff  and  defendant),  twelve  clear  days 
before  the  return  day,  showing  that  he  is  in  possession, 
by  himself  or  tenant,  of  the  property  or  part  thereof 
therein  described  ;  whereupon  the  registrar  must  enter 
the  name,  &c.  of  such  person  in  the  plaint  book  as  an 
additional  defendant,  and  send  a  notice  (Form  217),  with 
a  copy  of  the  affidavit  annexed,  of  such  entry  to  the 
plaintiffs  emd  ori^nal  defendants  ten  clear  days  before  the 
return  day,  and  m  all  subsequent  proceedings  the  person 
filing  the  affidavit  shall  be  named  a  defendant.  (C.  C.  B. 
1889,  Ord.  X.  r.  4.) 

Where  a  defendant  desires  to  limit  his  defence  to  a  part 
only  of  the  property  sought  to  be  recovered,  he  may, 
twelve  clear  days  before  the  return  day,  file  with  the 
registrar  a  notice  in  writing,  signed  by  himself  or  his 
solicitor,  to  that  effect,  describing  the  part  with  reasonable 
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oeitainty,  together  with  as  many  oopies  of  the  notice  and 
an  additioncQ  copy,  whereupon  the  registrar  shall,  ten 
olear  days  before  the  return  day,  send  the  same,  sealed 
with  the  seal  of  the  Court,  by  post  to  the  ^aintiff  or 
plaintiffs.  (C.  C.  E.  1889,  Ord.  X.  r.  6,  Ord.  IJ.  rr.  15, 
16,  Form  218.) 

Where  a  plaintiff  desires  to  discontinue  the  action  Diaoontmu- 
against  all  or  any  of  the  defendants,  he  must  give  notice  »n<»o^»«*io»- 
in  writing  to  the  registrar,  and  to  the  party  or  parties  as 
to  whom  the  plaintiff  desires  to  discontinue  the  action ; 
and  after  the  receipt  of  such  notice,  the  partv  may  apply 
ex  parte  for  an  order  against  the  plaintiff  for  the  costs 
incurred  before  the  receipt  of  the  notice,  and  of  attending 
the  Court  to  obtain  the  order.  (C.  0.  R.  1889,  Ord.  IX. 
r.  1.) 

Ally  defendant  in  an  action  to  recover  lands  may,  at  any  Confession  ij 
time  before  the  return  day,  confess  the  action  as  to  the  defendant, 
whole  or  any  part  of  the  lands  by  signing,  in  the  presence 
of  any  registrar  or  one  of  his  elerks,  or  of  a  solicitor,  and 
attested  by  the  person  in  whose  presence  it  is  signed,  an 
admission  of  the  title  of  the  plaintiff  to  the  lands  or  to  the 
said  part  thereof,  and  of  his  right  to  the  possession  thereof. 
(Forms  219,  237.)  And  the  registrar  snail  upon  the  re- 
ceipt of  such  admission,  forthwith  give  notice  thereof  by 
post  to  the  plaintiff,  and  the  judge  may,  on  the  return 
day,  upon  proof  of  the  signature  of  the  defendant  or  de- 
fendants to  such  admission  by  affidavit  or  otherwise,  in 
case  the  same  is  not  attested  by  a  registrar  or  his  clerk, 
and  without  any  further  proof  of  the  plaintiff's  title  (if  no 
defendant  other  than  the  defendant  signing  such  admission 
defends  for  the  said  lands  or  the  said  part  thereof),  give 
judgment  for  the  plaintiff  for  the  recovery  of  possession 
and  for  costs  (Form  23») ;  provided  that  if  the  plaintiff 
receive  notice  of  such  admission  before  the  return  day,  he 
shall  not  be  entitled  as  against  any  defendant  signing  to 
any  costs  incurred  subsequently  to  the  receipt  of  such 
notice,  except  the  costs  of  attending  the  Court  on  the 
return  day,  imless  the  judge  shall  otnerwise  order ;  pro- 
vided also,  that  where  the  admission  is  not  signed  by  all 
the  defendants  defending  for  the  said  lands  or  the  said 
part  thereof,  the  trial  shall  proceed  against  all  the  defen- 
dants who  shall  not  have  signed,  as  if  no  admission  had 
been  signed.     (C.  C.  E.  1889,  Ord.  IX.  r.  6.) 

Order  XVI.  of  the  C.  0.  R.  1889,  is  framed  upon  the  Disooveiy  and 
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lines  of  R.  S.  0.  1883,  Ord.  XXXI.,  and  enables  either 
party  to  an  action,  by  leave  of  the  judge  or  registrar,  to 
deliver  interrogatories  in  writing  for  the  examination  of 
any  one  or  more  of  the  opposite  parties  (Ord.  XVI.  r.  1), 
and  also  to  apply  to  the  judge  or  registrar  for  an  order 
directing  any  other  party  to  the  action  to  make  discovery 
on  oath  of  tiiQ  documents  which  are  or  have  been  in  his 
possession  or  power  relating  to  any  question  therein.  (lb. 
r.  10.)  The  judge  or  registrar,  at  any  time  during  the 
pendency  of  any  action,  may  order  the  production  upon 
oath  by  any  party  thereto  of  any  documents  in  his  posses- 
sion or  power  relating  to  any  question  in  such  action,  and 
the  judge  or  registrar  may  deal  with  such  documents,  when 
produced,  in  such  manner  as  may  be  just.  {lb.  r.  12.) 
Every  paarty  shall  be  entitled  at  any  time  by  notice  in 
writing  to  require  any  other  party  in  whose  particulars, 
notices,  or  affidavits,  reference  is  made  to  any  document,  to 
produce  such  document  for  inspection,  and  for  permission 
to  take  copies,  and  any  party  not  complying  with  such 
notice  shall  not  afterwards  be  at  liberty  to  put  such  docu- 
ment in  evidence,  unless  he  shall  satisfy  the  judge  that  he 
had  some  good  excuse  for  not  complying  with  such  notice. 
{lb.  r.  13.)  A  party  seekinj?  discovery  by  interrogatories 
shall,  before  delivery  thereoi,  pay  into  Court  20«.,  and  2s. 
per  folio  for  every  additional  folio  when  the  interrogatories 
exceed  five  folios ;  for  discovery  otherwise  than  by  interro- 
gatories, the  applicant  must  pay  into  Court  20«.  {lb.  r.  21.) 
oee  the  rules  as  to  discovery  in  the  High  Court.  {Ante^ 
p.  490.) 

Where  a  party  desires  to  give  in  evidence  any  document, 
he  may,  not  less  than  five  clear  days  before  the  trial,  give 
notice  to  any  other  party  to  the  action  who  is  competent  to 
make  admissions,  requiring  him  to  inspect  and  admit  such 
document.  Unless  the  party  so  required  shall  within  three 
days  after  receiving  the  notice  make  such  admission,  the 
expense  of  proof  of  it  afterwards,  whatever  may  be  the 
result  of  the  action,  will  have  to  be  paid  by  him,  unless 
the  Court  otherwise  order.  No  costs  of  proof  of  any  docu- 
ment will  be  allowed  unless  notice  to  admit  has  been  given, 
except  in  cases  where,  in  the  opinion  of  the  registraT,  the 
failure  to  give  notice  has  saved  expense.  (C.  C.  K.  1889, 
Ord.  XVIII.  r.  6.) 

Either  party  may  give  notice  to  the  other  to  produce  at 
the  trial  any  documents  in  his  custody  or  control.    The 
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notice  must  be  aooording  to  the  Form  91  in  the  Appendix 
to  the  County  Court  Rules,  1889  (C.  C.  R.  18«9,  Ord. 
XVIII.  r.  6).  The  notice  should  point  out  with  reasonable 
certainty  what  documents  may  be  really  called  for.  Upon 
failure  or  refusal  to  produce,  service  of  the  notice  to  do  so 
must  be  proved,  and  then  secondary  evidence  of  the  con- 
tents of  the  documents  called  for  may  be  given  by  copy, 
orally,  or  otherwise.  An  affidavit  by  the  party,  his  solicitor, 
or  the  clerk  of  either,  of  the  service  of  the  notice,  and  of  the 
time  of  service,  together  with  a  copy  of  the  notice,  is  in  all 
cases  sufficient  evidence  of  the  service  and  the  time  of  service. 
(C.  C.  R.  1889,  Ord.  XVIII.  r.  6.) 

The  action  may  at  the  instance  of  either  party  be  tried  Action  may 
by  a  jury  (C.  C.  R.  1889,  Ord.  XXlI.  r.  3)  of  five  (61  &  ^  *"«^  ^y  » 
62  Vict.  c.  43,  s.  102),  upon  a  demand  for  one  being  made 
in  writing  to  the  registrar  five  clear  days  before  trial. 
{lb.  r.  1.)  In  cases  where  no  demand  for  a  jury  has  been 
so  made,  but  at  the  trial  both  parties  desire  one,  and  no 
jury  be  then  in  Court,  the  judge  may  adjourn  the  trial 
upon  terms  in  order  that  the  necessary  steps  may  be  ta^en 
for  such  trial  to  take  place.     {lb.  r.  2.) 

The  action  for  the  recovery  of  land  is  tried  in  the  same  Prooeedlngs 
manner  as  other  actions  in  the  county  courts,  the  question  **  *^^- 
being,  generally  speaking,  whether  the  statement  in  the 
summons  of  the  plaintiff's  title  to  the  property  therein 
mentioned  is  true  or  false,  and  the  evidence  adduced  in 
support  of  the  plaintiff's  case  must  be  the  same  as  would 
be  adduced  in  the  High  Court  in  a  similar  action. 

Upon  the  trial  being  called  on,  if  the  plaintiff  does  not  Where  plain- 
appear,  and  the  defendant  appears  but  does  not  admit  the  ^^  ^^^  ^°* 
claim,  the  judge  may  allow  the  defendant  the  same  costs  *PP®"' 
as  if  the  action  had  been  tried,  but  no  hearing  fee  shall  be 
charged.      (C.  C.  R.  1889,  Ord.  XXII.  r.  6.) 

If  the  plaintiff  appears  and  the  defendant  does  not  Where  de- 
appear,  the  plaintiff,  on  proof  of  service  of  the  summons  ^^^^^^1^^ 
{ante,  p.  604)  and  of  his  title,  wiU  be  entitled  to  judg- 
ment  for  the  recovery  of  possession.     (61  &  62  Vict.  c.  43, 

8.91.) 

If  both  parties  appectr,  upon  payment  by  the  plaintiff  to  Where  both 
the  registrar  of  the  hearing  fee  of  two  shillings  in  the  ^^^ 
pound  (61  &  62  Vict.  o.  43,  ss.  166,  166),  estimated  upon   ^^ 
20/.  (Treasury  Order,  1st  Jan.  1889,  Sched.  A.),  the  trial 
proceeds  much  in  the  same  manner  as  in  the  Supreme 
Court.    The  judge,  in  the   absence  of  a  jury  {supra)  ^ 
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decides  all  questions  of  fact  as  well  as  of  law.  (51  &  62 
Yiet.  0.  43,  s.  100.)  The  claimant  or  his  advocate,  if  he 
employ  one,  states  his  case  6uid  adduces  evidence  in  its 
support.  The  defendant  or  his  advocate  then,  in  his  torn, 
addresses  the  Court  6uid  calls  his  witnesses ;  but  althoufi^h 
in  some  Courts  he  is  allowed  to  sum  up  his  evidence,  we 
judges  generally  do  not  permit  him  to  make  a  second 
speech,  the  plaintiff  being  entitled  to  a  general  reply. 

If  it  appear  at  the  hearing  that  the  plaintiff's  title 
existed,  as  alleged  in  the  summons,  at  the  time  of  entry  of 
the  plaint,  but  that  it  expired  before  the  return  day,  the 
plaintiff  wiU  be  entitled  to  judgment  according  to  the  fact 
that  he  was  so  entitled,  and  for  his  costs,  unless  the  judge 
otherwise  order.     (C.  C.  E.  1889,  Ord.  XXIII.  r.  10.) 

Where  at  the  trial  it  shall  appear  that  an  action  for  the 
same  cause  at  the  suit  of  the  same  plaintiff  is  pending  in 
any  other  Court  of  record,  the  judge  shall  order  the  &al 
to  stand  adjourned  to  a  certain  day,  and  unless  before  that 
day  the  action  in  the  other  Court  shall  have  been  discon- 
tinued, the  action  shall  be  struck  out.  (C.  C.  B.  1889, 
Ord.  XXII.  r.  9.) 

"When  the  hearing  of  the  case  is  ended,  the  judge  pro- 
noimces  judgment  in  a  summary  way,  or,  if  there  be  a 
jury,  sums  up  to  them,  and  they  return  a  verdict.  Upon 
judgment  for  the  plaintiff,  execution  may  issue  upon  the 
day,  if  any,  named  therein ;  if  no  day  be  named,  it  may 
issue  after  the  expiration  of  fourteen  clear  days  from  the 
day  on  which  judgment  was  given  (C.  C.  R.  1889, 
Ord.  XXV.  r.  46) ;  and  may  be  enforced  by  a  warrant  of 
possession  (ib,  r.  45),  which  wiU  only  issue  upon  an  affidavit 
of  service  of  the  order  for  delivery  of  possession  and  dis- 
obedience thereto.  {Ib,  r.  49.)  If  the  judgment  be  for 
recovery  of  possession  and  costs,  there  may  be  either  one 
or  separate  warrants  of  execution  for  the  recovery  of 
possession  and  for  costs  at  the  election  of  the  plaintiff. 
{Ib.  r.  47.)  If  judgment  be  for  the  defendants  or  any  of 
them  with  costs,  execution  may  issue  for  the  costs  agwist 
the  plaintiff  upon  the  day,  if  any,  named  in  the  judgment ; 
if  no  day  be  named,  then  at  the  expiration  of  fourteen 
clear  days  from  the  day  on  which  judgment  was  given. 
(JJ.  r.  48.) 

The  judge  may  in  his  discretion  order  the  costs  to  be 
taxed  under  columns  A,  B,  or  0  in  the  Scale  of  Costs,  and 
in  default  of  any  such  order  they  will  be  taxed  under 
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oolumn  B.  (C.  0.  R.  1889,  Ord.  La.,  r.  9.)  The  judge 
may  also,  by  speoial  order,  in  oases  in  which  a  party 
appears  by  solicitor,  without  counsel,  allow  the  special 
items  31  and  70  in  the  scale,  and  may,  if  counsel  is 
instructed,  where  there  is  no  local  bar  in  the  Court  town 
or  within  twenty  miles  of  it,  and  the  Court  is  not  within 
twenty-fiye  miles  of  Charing  Cross,  allow  the  additional 
fee  to  counsel  mentioned  in  item  86.  {lb.  rr.  6,  7.)  The 
judge  may  also,  under  item  93,  allow  a  fee  to  counsel  for 
settling  particulars,  interrogatories,  &c.     (lb,) 

When  a  cause  is  struck  out  for  want  of  jurisdiction,  the 
judge  has  power  to  award  costs  in  the  same  manner,  to  the 
same  extent,  and  recoverable  in  the  same  manner  as  if  the 
Court  had  jurisdiction,  and  the  plaintifE  had  not  appeared, 
or  had  appeared  and  failed  to  prove  his  demand  or  com- 
plaint.    (51  &  52  Vict.  c.  43,  s.  114.) 

In  actions  for  the  recovery  of  land,  unless  the  parties  Appeal, 
have  before  judgment  agreed  in  writing  that  the  decision 
of  the  judge  shall  be  final  (51  &  52  Vict.  c.  43,  s.  123),  an 
appeal  lies  from  the  county  court  (51  &  52  Vict.  c.  43, 
8.  120)  to  a  Divisional  Court  of  the  High  Court.  It  has 
been  held  {Earl  of  Shrewabury  v.  Garfield^  60  L.  J.,  Q.  B. 
765 ;  65  L.  T.  748)  that  leave  of  the  county  court  judge 
is  necessary  where  the  yearly  rent  or  value  does  not  exceed 
20/.,  but  this  decision  is  doubtful.  The  decision  of  the 
Divisional  Court  is  final,  unless  special  leave  to  appeal  be 
given  by  the  same  tribunal.     (36  &  37  Vict.  c.  66,  s.  45.) 

An  appeal  lies  when  '^anv  party  ....  shall  be  dis-  On  what 
satisfied  with  the  determination  or  direction  of  the  Court  flrronnd  an 
in  pomt  of  law  or  equity,  or  upon  the  admission  or  rejec- 
tion  of  evidence."  (51  &  62  Vict.  c.  43,  s.  120.)  There 
can  be  an  appeal,  therefore,  only  on  a  question  of  law  or 
equity,  not  on  a  question  of  fact.  {East  Anglian  Rail.  Co. 
V.  Lythgoey  20  L.  J.,  C.  P.  84 ;  10  C.  B.  726 ;  Cousem  v. 
Lonchn  Deport  Banky  45  L.  J.,  Q.  B.  573 ;  1  Ex.  D.  404.) 
Where  the  case  is  tried  by  the  judge  alone,  an  appeal  will 
only  lie  where  it  appears  that  the  jud^e  has,  as  it  were, 
misdirected  himself  in  point  of  law,  that  is,  when  it  is 
apparent  that  his  decision  is  the  result  of  the  misapplica- 
tion of  the  rules  of  law  to  the  facts  of  the  case.  {Cawley 
V.  Fumell,  20  L.  J.,  C.  P.  197 ;  12  C.  B.  291 ;  Cuthberison 
V.  Parsons,  21  L.  J.,  C.  P.  165 ;  12  C.  B.  304 ;  Eill  v. 
Persse,  26  W.  E.  276 ;  Williams  v.  Williams,  37  L.  J.,  Oh. 
864.) 
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The  statutes  giving  the  right  of  appeal  in  county  oourt 
eases  provided  for  an  appeal  in  two  ways,  viz.,  by  special 
case  or  by  motion.  Now  there  is  only  one  mode  of  appeal, 
for  the  Bules  of  Supreme  Court  issued  in  December,  1885, 
provide  that  "  every  qppeal  shall  be  by  notice  of  motion." 
R.  S.  C.  1883,  Ord.  LEX.  rr.  9,  10,  18 ;  C.  C.  R.  1889, 

rd.  XXXII. ;  Reg.  v.  Kettle,  55  L.  J.,  Q.  B.  470 ;  17 
Q.  B.  D.  761.) 

The  notice  of  motion  is  an  eight  days'  notice,  and  must 
be  served  on  every  party  directly  affected  by  the  appeal 
It  shall  state  the  groimds  of  appeal,  and  whether  all  or 
part  only  of  the  judgment  is  complained  of.  (R.  S.  C. 
1883,  Ord.  LIX.  r.  10.) 

The  notice  of  motion  must  be  served  and  the  appeal 
entered  within  twenty-one  days  from  the  date  of  the 
judgment,  order,  or  finding,  calculated  from  the  time  at 
which  the  judgment  is  signed,  entered,  or  otherwise  per- 
fected, or  from  the  time  at  which  the  finding  or  any 
refusal  is  made  or  given.  {lb.  r.  12.)  If  the  appeal  is 
from  the  finding  of  a  jury,  the  time  runs  from  the  time 
when  the  verdict  is  given,  though  judgment  be  given 
after.  {Raumaley  y.  L.  8f  F.  Ry.  Co.,  35  W.  R.  771.) 
Under  the  old  practice  it  was  held  that  where  the  judge 
reserved  a  point  and  afterwards  decided  against  the  party 
moving,  such  party  still  had  a  right  of  appeal  dating  from 
such  decision.  {Faster  v.  Green,  30  L.  J.,  Ex.  263.)  So 
where  judgment  was  reserved,  and  notice  thereof  subse- 
quently sent  to  the  parties  for  the  purposes  of  appeal,  the 
date  of  the  judgment  was  the  date  of  the  notice,  and 
not  the  day  for  which  the  judgment  wajs  ordered  to  be 
entered  up.  {Waterton  v.  Baker,  L.  R.,  3  Q.  B.  176; 
Francis  v.  Dowdestcell,  L.  R.,  9  0.  P.  430.)  On  appeal 
against  an  order  granting  or  refusing  a  new  trial,  the  time 
runs  from  the  decision  of  the  judge  on  such  application. 
{Dingor  v.  Matthews,  88  L.  T.  Joum.  139.  See  Pole  v. 
Bright,  [1892]  1  Q.  B.  603.)  But  the  High  Court  has 
power  to  extend  the  time  for  appealing,  as  well  as  to 
amend  the  grounds  of  appeal  and  to  make  any  other  order 
on  such  terms  as  the  Court  shall  think  just,  to  ensure  the 
determination  of  the  merits  of  the  real  question  in  con- 
troversy between  the  parties.  (R.  S.  C.  1883,  Ord.  UX.  r. 
16.    See  Cusack  v.  i.  8f  N.  TT.  Ry.  Co,,  [1891]  1  Q.  B.  347). 

The  appeal  will  not  operate  as  a  stay  of  proceedings 
under  the  decision  appealed  from  unless  the  county  court 
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judge  shall  bo  order,  or  unless  within  ten  days  after  the 
decision  a  deposit  shall  be  made  or  security  given  to  the 
satisfaction  of  such  judge  for  a  sum  to  be  fixed  by  him 
not  exceeding  the  amount  of  the  money,  or  the  vsJue  of 
the  property  affected  by  the  judgment,  order,  or  finding 
appealed  from.     {lb.  r.  14.) 

By  Ord.  LEK.  r.  13  of  E.  S.  C,  1883,  it  was  provided 
that  forthwith  upon  the  entering  of  the  appeal  the  master 
of  the  Crown  Office  department  is  to  apply  to  the  county 
court  judge  for  a  copy  of  the  notes  of  the  evidence  given, 
and  for  a  statement  of  his  judgment  or  finding  on  any 
question  of  law  under  appeal ;  but  this  provision  is  now 
superseded  by  sect.  121  of  the  Act  of  1888,  which  enacts 
that  where  there  is  a  right  of  appeal  and  the  judge  has  at 
the  request  of  either  party  made  a  note,  he  must  at  the 
expense  of  any  party  furnish  a  copy  of  the  note,  or  allow 
a  copy  to  be  taken  by  or  on  behalf  of  such  party,  and  must 
sign  the  note  whether  notice  of  motion  by  way  of  appeal 
has  been  served  or  not.  (51  &  62  Vict.  c.  43,  s.  121.) 
But  a  request  must  have  been  made  to  the  judge  at  the 
trial  to  take  a  note,  otherwise  he  will  not  be  bound  to 
furnish  or  sign  a  copy.  {lb,  s.  120 ;  Morgan  v.  EeeSy  6 
Q.  B.  D.  508.)  If  the  judge's  notes  are  not  produced, 
the  Court  may  hear  and  determine  the  appeal  upon  such 
evidence  or  statement  of  what  occurred  which  the  Court 
may  deem  sufficient  {lb.  r.  8),  provided  an  application  to 
take  a  note  has  been  properly  made  to  the  judge  at  the 
trial.     {Cook  V.  Gordon,  61  L.  J.,  Q.  B.  445.) 

The  Divisional  Court  may,  under  special  circumstances, 
order  an  appellant  to  give  security  for  costs.  (R.  S.  C. 
1883,  Ord.  LIX.  r.  17;  Swain  v.  Follows^  18  Q.  B.  D. 
585.) 


Sect.  4. — Action  in  the  County  Court  for  the  Recovery  of 

Possession  of  Small  Tenetnents. 

In  the  last  section  we  considered  the  proceedings  in 
"the  action  for  the  recovery  of  land"  in  county  courts 
imder  the  provisions  of  sect.  59  of  the  Act  of  18b8.  (61 
&  52  Vict.  0.  43,  ante,  p.  498.) 

In  now  passing  on  to  a  consideration  of  the  action  for  Landlord 
the  "  recovery  of  possession  of  small  tenements  "  in  county  "^^®*  proceed 
courts,  under  the  provisions  of  sects.  138  aii^d  139  of  the  139  0/5*1  &^' 
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Act,  it  must  be  remembered  that  the  plaintiff  must,  where 
he  can  do  bo,  bring  his  action  under  sects.  138  and  139,  as  in 
that  case  no  action  can  be  brought  under  sect.  59.  (C.  C. 
R.  1889,  Ord.  V.  r.  3.)  The  landlord  who  proposes,  being 
guided  by  the  annual  value  of  his  property,  to  oommenoe 
his  action  in  the  county  court  should  therefore  carefully 
consider  whether  this  form  of  proceeding  is  open  to  him. 
If  an  action  for  ejectment  be  pending  for  the  same  pre- 
mises, the  plaintiff  must  elect  between  his  remedies.  (C. 
C.  R.  1889,  Ord.  XXII.  r.  9.) 

Proceedings  (which  are  to  be  distinguished  as  actions 
"for  the  recovery  of  possession":  see  0.  G.  R.  1889,  Ord.  V. 
r.  3)  may  be  advantageously  taken  in  the  county  court 
under  sects.  138  and  139,  in  two  classes  of  cases,  namely — 
(a)  where  a  tenant  holds  over  after  the  legal  determination 
of  his  tenancy,  and  (b)  where  the  landlord  has  a  legal  right 
of  re-entry  and  possession  on  the  ground  that  his  rent  is 
unpaid. 

When  the  term  and  interest  of  the  tenant  of  any  cor- 
poreal hereditament,  where  neither  the  value  of  the  pre- 
mises fior  the  rent  payable  in  respect  of  them  exceeds  50/. 
by  the  year,  and  on  which  no  fine  or  premium  has  been 
paid,  has  expired  or  been  determined  by  a  notice  to  quit, 
and  the  tenant  or  any  person  holding  or  claiming  by, 
through,  or  under  him  neglects  or  refuses  to  deliver  up 
possession  of  the  premises,  the  landlord  may  at  his  option 
enter  a  plaint  in  the  county  court  of  the  district  where  the 
premises  lie  for  their  recovery,  either  against  the  tenant  or 
the  person  so  neglecting  or  refusing,  whereupon  a  summons 
will  issue  in  the  ordinary  way.  (51  &  52  Vict.  o.  43, 
s.  138.) 

In  the  case  of  Friend  v.  Shaw  (20  Q.  B.  D.  374),  it  was 
decided  under  the  corresponding  section  (sect.  50)  of  the 
repealed  Act  (19  &  20  Vict.  c.  108),  where  the  words 
were  "determined  by  a  legal  notice  to  quit,"  that  this 
meant  the  notice  to  quit  required  by  law,  and  not  one 
depending  upon  the  express  stipulation  of  the  parties.  It 
would  seem  that  the  omission  of  the  word  "  legal "  in  the 
existing  section  removes  the  restriction  put  upon  the  statute 
in  that  case. 

The  plaintiff  may  also,  as  against  the  tenant,  add  a 
claim  for  rent  or  mesne  profits,  or  for  both,  down  to  the 
day  appointed  for  the  hearing,  or  to  any  preceding  day  to 
be  named  in  the  plaint,  so  that  the  aggregate  amount  does 
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not  exceed  50/.  (51  &  52  Vict.  c.  43,  s.  138) ;  but  where 
the  proceedings  are  taken  not  against  the  leuidlord's  own 
immediate  tenant,  but  against  other  persons  in  possession, 
there  is  no  right  to  add  a  denmnd  for  rent  or  mesne  profits. 
{Campbell  v.  Loadery  3  H.  «&  C.  520 ;  34  L.  J.,  Ex.  60.) 

The  form  of  summons  is  given  C.  0.  E.  1889,  Form  211. 
It  must  be  served  in  the  ordinary  way,  but  if  the  defen- 
dant cannot  be  found,  and  his  dwelling  is  unknown,  or 
admission  cannot  be  obtained  for  service,  a  copy  of  the 
summons  may  be  posted  on  some  conspicuous  part  of  the 
premises  sought  to  be  recovered,  and  such  service  will  be 
good.     (51  &  52  Vict.  c.  43,  s.  141.) 

Where  the  title  comes  into  question,  and  the  yearly  rent  Court  has  no 
or  value  exceeds  50/.,  the  Court  has  no  jurisdiction.    (51  &  ^^J^re^^j^i^ 
52  Vict.  c.  43,  ss.  56,  60.)    Thus,  although  the  judge  may  to  premises 
decide  as  to  whether  the  tenancy  was  determined  either  by  above  ihe 
effluxion  of  time  or  by  a  legal  notice  to  quit,  and  his  or^^Jt^5o/ 
decision  thereon  is  conclusive  {Fearon  v.  Non^all^  6  D.  &  L.  comes  into 
439),  he  cannot  decide  as  to  whether  the  claimant  has  or  question, 
has  not  a  title  as  landlord  {Kerkin  v.  Kerhin^  3  E.  &  B.  399 ; 
Pearson  v.  Glazchrooky  37  L.  J.,  Ex.  15),  if  the  limit  of 
value  or  rent  be  exceeded.    {Ante,  p.  501.)    It  is  therefore 
very  necessary  before  entering  the  plaint  to  consider — (1)  is 
the  title  in  question,  and  (2)  does  the  yearly  rent  or  value 
exceed  50/.  ?    If  these  two  questions  can  be  answered  in 
the  affirmative,  the  Court  has  no  jurisdiction,  and  the  case 
must  be  taken  into  the  High  Court,  unless  by  the  written 
consent  of  both  parties,  signed  by  them  or  their  solicitors 
(51  &  52  Vict.  c.  43,  s.  61),  jurisdiction  is  given  to  the 
county  court  to  hear  and  determine  the  cause.     But,  with- 
out such  consent,  it  is  the  duty  of  the  judge  to  ascertain 
whether  any  real  dispute  or  question  between  the  parties, 
as  to  the  right  or  title  of  the  plaintiff  or  of  the  defendant 
to  the  tenements  in  question,  legally  may  and  actually 
does  exist  between  the  parties.    {Lilley  v.  Harvey,  5  D.  &  L. 
648 ;  Fearon  v.  Norvall,  ib,  439 ;  Marwood  v.  Waters,  13 
C.  B.  820 ;  Latham  v.  Spedding,  17  Q.  B.  440 ;  Lloyd  v. 
Jones,  6  C.  B.  81.) 

Thus,  where  a  defendant  set  up  as  defence  that  he  had  Oases  where 
given  up  possession  to  a  third  party,  who  made  a  bond  fide  ^^  ^^w? 
claim,  it  was  held  that  the  judge  ought  not  to  have  refused 
to  hear  the  case  on  the  groimd  that  title  came  into  question 
until  he  had  ascertained  and  decided  that  the  defendant 
gave  up  possession  by  compulsion ;  because  i£  he  gave  it 
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up  Yolimtarily,  he  would  be  estopped  from  setting  up  the 
third  person's  title  as  against  his  landlord's,  and  the  Court 
would  have  jurisdiotion.  {Emery  v.  Bametty  27  L.  J.,  C.  P. 
216.)  Title  is  in  question  where  the  tenant  makes  a  boffid 
fide  claim  of  owneiBhip  or  alleges  title  in  a  third  person. 
{Marwood  v.  Waters^  13  C.  B.  821 ;  and  see  ante^  p.  600.) 

In  order  to  maintain  this  action,  the  ordinary  relation 
of  landlord  and  tenant  must  exist  between  the  pa^es ;  the 
term  "landlord"  being  understood  to  mean  the  person 
entitled  to  the  immediate  reversion  of  the  property,  or,  in 
the  case  of  joint  tenancy,  coparcenary,  or  tenancy  in 
common,  any  one  of  the  persons  entitled  to  such  reversion. 
(61  &  62  Vict.  c.  43,  s.  186.)  Thus  a  plaintifB  mortgagee 
cannot  recover  possession  from  a  defendant,  tenant  of  the 
mortgagor,  unless  he  has  consented  to  hold  under  the 
plaintiff  {Jones  v.  Oweii,  6  D.  &  L.  669;  18  L.  J.,  Q.  B.  8) ; 
and  it  was  held  that  the  Court  had  no  jurisdiction  where 
the  action  was  against  an  occupier  in  possession  under  an 
agreement  to  purchase,  one  of  the  terms  of  which  was  that 
the  rent  should  be  deducted  from  the  purchase-money,  and 
it  appeared  that  he  had  paid  a  sum,  which,  together  with 
a  set-off,  equalled  the  amount  of  the  puraaase-money 
{Banks  v.  Rehbecky  20  L.  J.,  Q.  B.  476) ;  for  in  neither 
instance  does  the  ordinary  relation  of  landlord  and  tenant 
exist.  (See  also  Jones  v.  ThomaSy  4  L.  T.,  N.  S.  210.) 
The  plaintiff  must  therefore  show  generally  that  such  a 
relationship  did  exist.    He  must  prove : — 

(1.)  The  teneuicy  or  holding.  If  by  lease,  the  lease  or 
a  counterpart  must  be  produced,  or  proof  must  be  given 
that  defendant  has  admitted  its  terms.  {Hotcard  v.  Smithy 
3  Sc.  N.  R.  674.)  A  demise  or  tenancy  from  year  to  year 
may  be  proved  by  payment  and  receipt  of  yearly  rent  {Doe 
V.  Homy  3  M.  &  W.  333;  Bishop  v.  Howardy  2  B.  &  C.  100), 
even,  as  we  have  seen  (an^,  p.  8),  where  the  defendant  has 
been  let  into  possession  under  a  lease  void  by  the  Statute 
of  Frauds,  or  a  mere  agreement  for  a  future  lease.  {Doe 
V.  Belly  6  T.  E.  471 ;  Doe  v.  Ameyy  12  A.  &  E.  476 ; 
Walsh  V.  Lonsdaky  21  Ch.  D.  9.) 

(2.)  That  "neither  the  value  of  the  premises  nor  the 
rent  payable  in  respect  thereof  "  has  exceeded  60/.  by  the 
year.  This  must  be  proved  at  the  trial,  wheiher  the  defen- 
dant does  or  does  not  appear ;  as  must- — 

(3.)  The  expiration  or  other  determination  of  the 
tenancy,  with  the  time  or  manner  thereof.  {Ante^  Chap. 
Vin.  p.  343.) 
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The  deoision  of  the  oounty  court  judge,  upon  the  ques- 
tion whether  the  tenancy  has  been  duly  determined  by 
notice  to  quit,  is  oonclusiye  between  the  parties.  {Fearon 
V.  Nortall,  17  L.  J.,  Q.  B.  161.) 

(4.)  That  "  no  fine  or  premium  "  was  paid  for  the  lease.  (*•)  No  fine 

(5.)  That  the  defendant  has  neglected  or  refused,  and  p^^^*°""™ 
still  neglects  or  refuses,  to  deliver  up  possession.     For  the  /-  x  jq-e^iect 
purpose  of  proving  this,  it  is  advisable  to  make  a  demand  or  refusal  to 
of  possession,  and,  if  possible,  obtain  a  refusal.     But  proof  firiv©  ^p 
that  the  defendant  retains  possession  after  demand  made  is  P<^^^^°^- 
primd  facie  evidence  that  he  refuses  or  at  all  events  neglects 
to  deliver  up  possession.     (Cole,  Eject.  666.) 

(6.)  Where  the  defendant  does  not  appear,  service  of  (6.)  Service  of 
the  summons  must  be  proved.     (As  to  mode  of  service,  see  ^^®  summonB. 
antCy  p.  604.)     The  judge's  decision  as  to  sufficiency  of  the 
service  is  conclusive.     {Robinson  v.  Lenaghan,  2  Ex.  333.) 

(7.)  Should  the  title  of  the  landlord  have  accrued  since  (7.)  Plaintiff's 
the  letting  of  the  premises,  the  plaintiff  must  prove,  in  *^*^®' 
addition  to  the  above  facts,  the  right  by  which  he  claims 
possession,  not  that  his  title  can  come  in  issue,  but  in  order 
that  his  character  as  landlord  may  appear.  (Ante,  p.  614.) 
His  right  may  be  evidenced  by  length  of  possession  {Doe 
v.  Cookey  7  Bing.  346),  or  title  as  heir  or  administrator,  or 
by  will  or  conveyance. 

After  such  proof  has  been  given,  unless  the  defendant  Jadgment. 
show  good  cause  to  the  contrary,  as,  for  example,  by 
proving  that  the  plaintiff's  evidence  is  insufficient  upon 
some  of    the  above  material   points,  or    by  producing 
contrary  evidence,  so  far  as  he  is  not  estopped  from  so 
doing  by  the  relationship  of  landlord  and  tenant,  the  judge 
may  order  that  possession  be  given  by  the  defendant  to  the  Order  for 
plaintiff  either  forthwith  or  on  or  before  such  day  as  the  posflession. 
ludge  shall  think  fit  to  name  (C.  C.  E.  1889,  Form  213) ; 
out  such  order  need  not  be  drawn  up  or  served.     (61  &  52 
Vict.  c.  43,  s.  138.)     If  the  order  be  not  obeyed,  the  regis- 
trar, whether  service  of  the  order  can  be  proved  or  not, 
must,  at  the  instance   of  the  plaintiff,  issue  a  warrant  Warrant  for 
authorizing  and  requiring  the  high  bailiff  to  give  posses-  posaeaaion. 
sion  of  the  premises  to  the  plaintiff  (0.  C.  E.  1889,  Form 
214),  such  warrant  to  bear  date  the  day  next  after  the  last 
day  named  by  the  judge  in  his  order  for  possession  to  be 
given,  and  to  remain  in  force  for  three  months  from  such 
date.     (61  &  52  Vict.  c.  43,  s.  138.)    Armed  with  this 
warrant  the  bailiff  is  justified  in  entering  on  the  premises 
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between  9  a.m.  and  4  p.m.  with  saoh  assistants  as  he  may 
deem  neoessary,  and  giving  possession  to  the  plaintin 
accordingly.     (51  &  52  Vict.  c.  43,  s.  142.) 

An  order  for  the  giving  up  of  possession  of  premises 
tmder  this  section  is  not  analogous  to  a  judgment  in  eject- 
ment, or  conclusive  evidence  oi  title  in  a  subsequent  action 
for  mesne  profits.  Where,  therefore,  a  landlord,  having 
given  his  tenant  and  sub-tenant  a  week's  notice  to  quit, 
entered  a  plaint  against  them  in  the  county  court,  and  the 
judge  ordered  that  possession  should  be  delivered  up  on  a 
day  named,  which  was  done,  and  the  landlord  afterwards 
sued  the  sul3-tenant  in  a  superior  Court  for  mesne  profits, 
it  was  held  that  the  order  of  the  county  court  judge  was 
not  conclusive  as  to  the  plainti£P's  right  to  possession,  but 
that  it  was  competent  for  the  sub-tenemt  to  prove  that  the 
term  of  the  tenant  was  a  quarterly  holding  and  had  not 
been  determined  by  a  proper  notice  to  quit.  (Campbell  v. 
Loader,  3  H.  & 0. 620;  34Li.  J., Ex.  50;  13  W.  JR.  348;  and 
see  Hudson  v.  Walker^  41  L.  J.,  Ex.  61 ;  L.  R.,  7  Ex.  55.) 
The  warrant  of  possession  can  neither  be  issued  nor 
executed  when  the  lands  are  situated  without  the  juris- 
diction of  the  Court,  although  both  parties  reside  within 
it.  {Ellis  V.  Peachey,!^  L.  J.,  Q.  B.  137 ;  5  D.  &  L.  675.) 
The  order  of  possession  does  not  affect  the  rights  of  third 
persons;  hence  a  person  whose  rights  are  injuriously 
affected  may  maintain  trespass  against  the  person  obtain- 
ing the  warrant  and  on  whose  behalf  it  is  executed. 
(Sudson  V.  Walker^  supra.) 
(B)  Proceed-  Thus  far  we  have  been  considering  cases  within  sec- 
ings  against  tion  138,  where  the  tenancv  has  expired  or  been  determined 
^^j^ent  ^y  leg^  notice  to  quit ;  but,  as  oef ore  mentioned  {ante, 
of  rent.  p.  612),  the  landlord  may  also  imder  section  139  of  the 

51  &  52  Vict.   Act  commence  proceedings  in  the  county  court  where  he 
0.  43, 8. 139.    jg  unable  to  obtain  payment  of  his  rent,  and  the  same  is 
one  half-year  in  arrear,  in  cases  where  he  has  by  law  a 
right  to  re-enter  and  take  possession  on  non-payment 
thereof ;  provided,  of  course,  that  neither  the  value  of  the 
No  formal       premises  nor  the  rent  exceeds  50/.  per  annum.    In  such  a 
^*f**fai°'       case  no  formal  demand  or  re-entry  is  necessary,  as  the 
neoeesary.       statute  expressly  provides  that  the  service  of  the  summons 
shall  stand  in  lieu  of  a  demand  and  re-entry.    If,  however, 
tl^e  tenant,  five  clear  days  before  the  return  day  of  the 
summons,  pays  into  Court  aU  the  rent  in  arrear  and  costs, 
the  action  ceases.    If  he  neither  makes  such  paymenti  nor 
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at  the  time  named  in  the  summons  shows  good  cause  why 
the  premises  should  not  be  recovered,  then,  on  proof — 

(1)  Of  the  yearly  value  and  rent  of  the  premises ; 

(2)  That  one  half-year's  rent  waa  in  arrear  before  the 

plaint  was  entered,  and  that  no  sufficient  distress 
(see  ante,  pp.  368 — 370)  was  then  to  be  found  on 
the  premises  to  countervail  such  arrear ; 

(3)  Of  the  landlord's  power  to  re-enter — this  can  only 

be  by  virtue  of  some  condition  or  proviso  contained 
in  the  lease  or  agreement,  whether  by  deed,  in 
writing,  or  by  oral  a^eement,  express  or  implied ; 

(4)  That  the  rent  is  still  m  arrear ; 

(5)  Of  the  title  of  the  plaintifiE  if  such  title  has  accrued 

since  the  letting  of  the  premises ;  and, 

(6)  Of  the  service  of  the  summons  in  cases  where  de- 
fendant does  not  appear ; 

the  judge  may  order  (0.  0.  E.^  1889,  Form  212)  that 
possession  of  the  premises  mentioned  in  the  plaint  be 
given  by  the  defendant  to  the  plaintiff  on  or  before  such 
day,  not  being  less  than  four  weeks  from  the  trial,  as  the 
judge  may  name,  unless  within  that  period  all  the  rent  in 
arrear  and  the  costs  be  paid  into  Court.  If  the  order  be  not 
obeyed,  and  the  rent  and  costs  be  not  so  paid,  the  order  may 
be  enforced  in  manner  already  mentioned  {ante,  p.  515), 
the  proceedings  imder  both  sections  being  similar  in  that 
respect.  In  proceedings  for  non-payment  of  rent,  however, 
the  plaintiff,  having  obtained  possession,  will  hold  the 
premises  discharged  from  the  tenancy;  and  the  defendant, 
and  all  persons  claiming  by,  through,  or  under  him,  will, 
so  long  as  the  order  remains  unreversed,  be  barred  from 
all  relief.  (51  &  52  Vict.  c.  43,  s.  139.)  Any  fine  or 
premium  paid  for  the  lease  does  not  deprive  the  Court  of 
jurisdiction  imder  s.  139  as  it  does  under  s.  138. 

In  these  cases,  as  in  actions  of  ejectment,  whether  in  the  Sub-tenaDt 
High  Court,  or  in  the  county  court,  under  s.  59  (51  «&  52  served  with 
Vict.  c.  43,  s.  59,  ante,  p.  498),  when   the  summons  is  musri^e 
served  on,  or  comes  to  the  knowledge  of,  any  sub-tenant  of  notice  4»  his 
the  plaintiff's  immediate  tenant,  such  sub-tenant  being  an  }™^f^*® 
occupier  of  the  whole  or  a  part  of  the  premises  sought  to  be   *^  °    ' 
recovered,  must  forthwith  {i.e.,  with  all  reasonable  celerity, 
ante,  p.  484)  give  notice  of  it  to  his  immediate  landlord ; 
and  such  lanmord,  on  receipt  of  the  notice,  if  not  originally 
a  defendeuit,  may  be  added  or  substituted  as  a  defendant 
to  defend  the  possession  of  the  premises  in  question.    If 
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the  sub-tenant  omit  to  give  such  notioe  to  his  immediate 
landlord  he  is  liable  to  the  penalty  of  forfeiting  three  years' 
rack-rent  of  the  premises  held  by  him  to  his  landlord. 
(51  &  52  Vict.  c.  43,  s.  140.)  The  action  for  this  penally 
must  be  brought  in  the  county  court  whence  the  summons 
issued,  although  it  may  exceed  in  amount  the  general 
statutory  limit  within  which  the  county  courts  have  juris- 
diction,    {lb.) 

'  No  action  or  prosecution  may  be  brought  against  the 
judge,  registrar,  bailifP,  or  other  person  for  issuing  or  exe- 
cuting any  warrant  or  affixing  any  summons,  on  the  ground 
that  tne  person  suing  out  the  same  had  not  lawful  right  to 
the  possession  of  the  premises.     {lb.  s.  144.) 

The  person,  however,  who  sues  out  the  warrant  is  not  so 
protected.  Where  the  landlord  at  the  time  of  applying  for 
the  warrant  had  lawful  right  to  possession  of  the  premises, 
neither  he  nor  his  agent  may  be  deemed  a  trespasser  by 
reason  merely  of  any  irregularity  or  informality  in  the 
mode  of  proceeding ;  but  the  party  aggrieved  may  bring 
an  action  on  the  case,  in  which  he  must  allege  special 
damage,  and  may  recover  full  compensation  with  costs  of 
suit.  If  the  special  damage  be  not  proved,  the  defendant 
will  be  entitled  to  a  verdict ;  if  proved,  but  the  jury  assess 
it  imder  five  shillings,  the  plaintiff  can  recover  no  more 
costs  than  damages,  unless  the  judge  before  whom  the 
trial  takes  place,  certifies  that  in  his  opinion  full  costs  ought 
to  be  allowed.     {lb.  s.  145.) 

In  all  actions  where  the  yearly  rent  or  value  of  the  pre- 
mises exceeds  201.  an  appeal  lies  as  of  right ;  where  the 
rent  or  value  is  below  that  amount,  then  an  appeal  lies  by 
leave  of  the  judge  in  manner  akeady  described.  {lb, 
8.  120,  anUy  p.  609). 
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of  poflseesion 


Sect.  5. — Proceedings  before  Justices  of  the  Peace — Recovery 

of  Small  Tenements  held  over. 

In  order  "to  facilitate  the  recovery  of  possession  of 
tenements  after  due  determination  of  the  tenancy/'  the 
statute  1  &  2  Vict.  c.  74  provided  in  certain  cases  a 
summary  mode  of  obtaining  the  possession  of  premises,  by 
proceedings  before  justices  of  the  peace,  which  may,  where 
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applicable,  very  frequently  be  f oand  less  expensive  and  of  tenements 
more  advantaireous  to  landlords  them  proceeding:  in  the  a^te'due 

^^,^<n4-^  «^„«4.  X  o  determina- 

oounty  court.  ^^^  oi  the 

Wben  the  term  of  the  tenant  of  any  property  held  by  tenancy." 
him  at  will,  or  for  any  term  not  exceeding  seven  years  at  Proceedings 
a  rent  (if  any)  not  exceeding  20/.  a  year,  and  upon  which  ^J  landlord 
no  fine  has  been  reserved  or  made  payable,  shall  have  detenSned?^ 
ended  or  been  determined  by  legal  notice  to  quit  or  other-  i  &  2  Vict, 
wise,  and  such  tenant  or  the  actual  occupier  neglect  or  c.  74,  s.  1. 
refuse  to  quit  and  deliver  up  possession,  the  landlord  or 
his  agent  may  cause  such  tenant  or  occupier  so  refusing,  to 
be  served  with  a  written  notice,  signed  by  the  landlord  or 
his  agent,  of  his  intention  to  proceed  to  recover  possession 
imder  this  Act;  and  if  the  tenant  or  occupier  do  not 
appear  at  the  time  and  place,  and  show  to  the  satisfaction 
of  the  justices  reasonable  cause  why  possession  should  not 
be  given,  and  still  neglect  or  refuse  to  deliver  up  possession, 
the  landlord  or  his  agent  may  give  proof  of  the  holding 
and  of  the  end  or  other  determination  of  the  tenancy  with 
the  time  and  manner  thereof,  and  where  the  landlord's 
title  has  accrued  since  the  letting  of  the  premises  the  right 
by  which  he  claims  possession ;  and  upon  proof  of  service 
of  the  notice,  and  of  the  neglect  or  refusal  of  the  tenant  or 
occupier,  the  justices  acting  for  the  place  within  which  the 
premises,  or  any  part  thereof,  be  situate,  in  petty  sessions 
assembled,  or  any  two  of  them,  may  issue  a  warrant  to  the 
constables  and  peace  officers  of  such  place  commanding 
them,  within  not  less  than  twenty-one  nor  more  than 
thirty  clear  days  from  date  of  warrant,  to  enter,  by  force 
if  needful,  and  give  possession  to  the  landlord,  or  his 
^ent.  Such  entry  not  to  be  made  on  Sunday,  Good 
Friday,  Christmas  Day,  or  at  any  time  except  between 
9  a.m.  and  4  p.m.  Nothing  in  this  Act  is  to  protect  any 
person  obtaining  the  warrant  from  an  action  if  he  has  no 
lawful  right  to  the  possession,  or  to  affect  the  rights  of  an 
outgoing  tenant  by  the  custom  of  the  country  or  otherwise. 
(1  &  2  Vict.  c.  74,  s.  1.) 

The  notice  to  be  given  pursuant  to  the  above  section  Notice  of 
must  be  in  the  form  prescribed,  which  is  as  follows : —         "'^^'^^^iiLrf 

"  I,  ,  owner  {ar  agent  to  the  owner,  as  the  case  may  JJJ^tices  pur^ 

be)  do  hereby  give  you  notice  that  unless  peaceable  posses-  suant  to  this 
sion  of  the  tenement  {shortly  describing  it)  situate  ,  ^^* 

which  was  held  of  me  {or  of  the  said  a^  the  case  may 

be)  under  a  tenancy  from  year  to  year  {or  as  the  case  may 


620 


EJECTMENT. 


[cfiAP.  XL, 


Service  of 
this  notice. 


Complaint. 


99 


Evidence. 

Kequisites  to 
Buccessful 
proeecntion 
of  proceed- 
ings. 

The  demise 
must  be  at 
will  or  for  a 
period  not 
exceeding 
seven  yean. 


Je),  which  expired  {or  was  determined)  by  notice  to  quit 
from  the  said  {or  otherwise  as  the  case  may  be)  on 

the  day  of  y  and  which  tenement  is  now  held 

over  and  detained  from  the  said  ,  be  given  to 

(the  owner  or  agent)  on  or  before  the  expiration  of  seyen 
clear  days  from  the  service  of  this  notice,  I,  ,  shall 

on  next,  the  day  of  ,  at  of  the 

clock  on  the  same  day  at  [a  notice  omitting  to  ntate 

the  place  at  which  the  application  mil  be  made  is  bad,  Delaney 
V.  Fox,  1  C.  B,y  N.  S,  166]  apply  to  her  Majesty's  justices 
of  the  peace  acting  for  the  district  of  {being  the  dis- 

trict, division,  or  place  in  which  the  said  tenement  or  any  part 
thereof  is  situate),  in  petty  sessions  assembled,  to  issue  their 
warrant  directing  the  constables  of  the  said  district  to  enter 
and  take  possession  of  the  said  tenement,  and  to  eject  any 
person  therefrom.    Dated  this,  &c. 

"  Signed 

"  {Owner  or  agent) 

Service  of  this  notice  may  be  either  personal  or  on  some 
person  at  the  premises.     It  must  be  read  over  and  ex- 

!>lained  to  the  person  served,  or  with  whom  the  same  is 
eft.  If  the  person  holding  over  cannot  be  found  it  may 
be  posted  up  on  some  conspicuous  part  of  the  premises. 
(1  &  2  Yict.  c.  74,  s.  2.)  ^ 

If  possession  be  not  given  within  seven  clear  days,  the 
owner  or  agent  may  lay  a  complaint  before  two  justices  or 
a  stipendiary  magistrate  in  the  prescribed  form  (No.  2  in 
the  Schedule  to  the  Act),  annexing  a  duplicate  of  the  notice. 
The  complaint  will  be  heard  on  a  day  named  in  the  notice 
to  the  tenant. 

In  order  to  enable  a  landlord  to  succeed  before  justices, 
there  must  be  a  concurrence  of  the  following  circumstances, 
of  which  evidence  must  be  given  ; — 

(1.)  The  premises  must  have  been  demised  under  a  lease 
or  agreement,  express  or  implied,  at  will,  or  for  any  term 
not  exceeding  seven  years.  And  as  the  statute  only  applies 
as  between  landlord  and  tenant,  it  must  be  shown  that  the 
occupation  was  that  of  a  tenant.  The  fact,  but  not  the 
duration  of  the  teuancy,  may  be  proved  by  parol  evidence, 
even  where  there  is  a  written  agreement.  {Ingram  v. 
Knowles,  20  L.  T.  208.)  As  to  varieties  of  tenancies,  see 
Chap.  I.,  and  as  to  occupations  which  do  not  create  ten- 
ancies, ante,  p.  12. 
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(2.)  The  rent  reserved  must  not  have  exceeded  20/.  a  The  rent, 
year. 

(3.)  No  fine  must  have  been  reserved  or  made  payable.    No  fine. 

(4.)  The  term  or  tenancy  must  have  ended  or  been  duly  Term  ended 
determined  by  a  legal  notice  to  quit  or  otherwise.    By  ?L^^®' 
virtue  of  the  words  "  or  otherwise,"  the  tenancy  may  have 
been  determined  by  entry  for  a  forfeiture  other  than  non- 
payment of  rent.     Evidence  of  the  time  and  manner  in 
which  the  tenancy  determined  must  be  given. 

(5.)  Where  the  landlord's  title  has  cwcrued  since  the  When  land- 
letting  the  right  by  which  he  claims  possession  must  be  ^^^'^  ^^^' 
shown, 

(6.)  Proof  must  be  given  of  the  service  of  the  notice,  Tenant  or 
and  that  the  tenant  or  occupier  neglected  or  refused  to  ^gj^^ave 
deliver  up  possession  of  the  premises.     Where  the  person  neglected  or 
wrongfully  withholding  the  premises  is  an  under-tenant  or  refused  to 
assignee,  the  landlord  should  take  proceeding's  against  5II!J?2^„ 

,.o,'  '1,-1  ••IT         '^  °        °  possession. 

mm  and  not  against  the  original  lessee. 

(7.)  The  landlord  or  his  agent  may  proceed  alone  imder  Landlord  or 
this  Act,  which  in  some  instances  is  an  advantage,  as  hjflafirentare 
rendering  the  employment  of  a  solicitor  unnecessary,  the  ^tent^" 
"  agent "  being  competent  to  represent  the  landlord.  proceed  under 

The  jurisdiction  of  the  justices  is  neither  ousted  by  the  *^  ^°*- 
tenant  setting  up  title  in  a  third  person,  if  the  tenancy  Jurisdiction 
and  its  legal  determination  are  proved  to  their  satisf fiction  not  ousted 
{Bees  V.  Lavies^  6  C.  B.,  N.  8.  66),  nor  by  a  claim  of  title  by  questions 
in  proceedings  to  recover  possession  of  a  house  alleged  to  ^'  *^*^®* 
belong  to  a  parish,  under  59  Geo.  3,  c.  12,  s.  24,  as  in  that 
case  the  question  of  title  is  necessarily  involved  in  the 
matter  which  the  justices  have  to  determine.     {Ex  parte 
Vaughan,  L.  R,  2  Q.  B.  114;  36  L.  J.,  M.  C.  17.)     Butii 
the  tenant  may  show  that  he  has  acquired  title  by  the  / 1 
Statute  of  Limitations,  so  that  no  warrant  should  be  issued.  ^  * 
{Webb  V.  Fordred,  32  J.  P.  114.) 

If  the  tenant  does  not  appear  or  does  not  show  to  the  Warrant 
justices  reasonable  caase  why  possession  should  not  be 
given,  a  warrant  for  possession  will  be  issued.  (See  Form 
3  in  i^e  schedule  to  the  Act.)  The  issue  of  such  a  warrant 
does  not  prevent  the  landlord  entering  before  the  period 
named  in  it  has  expired,  if  he  can  do  so  peaceably,  \jones 
V.  Foley,  [1891]  1  Q.  B.  730;  60  L.  J.,  Q.  B.  464.) 

When  the  person  obtaiiiing  the  warrant  has  not  lawful  Anj  person 
right  to  possession,  the  tenant  may  enter  lato  a  bond  with  o^*«i™er 
two  sureties,  to  be  approved  by  the  justices,  to  sue  the  ^tibiout  law- 
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No  action 
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Constraction 
of  Act. 


Extension  of 
Act. 


person  obtaining  the  warrant  for  trespass,  and  the  warrant 
will  then  be  delayed.     (1  &  2  Vict.  o.  74,  ss.  3,  4.) 

Actions  shall  not  be  brought  against  the  justices  or 
constables  for  issuing  or  executing  such  warrants,  bj  reason 
that  the  person  on  whose  application  the  same  shall  be 
granted  had  not  lawful  right  to  the  possession  of  the 
premises.  (1  &  2  Vict.  c.  74,  s.  5.)  But  it  seems  doubt- 
ful whether  third  persons  who  assist  the  constable  in 
executing  the  warrant  are  similarly  protected.  {Darlington 
V.  Pritchard,  4  M.  &  Ghr.  783,  794 ;  12  L.  J.,  0.  P.  34 ;  and 
see  Joiies  v.  Chapman^  14  M.  &  W.  124.)  An  action  of  tres- 
pass will  lie  against  the  landlord  for  obtaining  a  warrant 
and  turning  the  tenant  out  of  possession,  if  it  turn  out  that 
such  landlord  at  the  time  had  no  right  to  the  possession 
{Darlington  v.  Pritchard,  mpra) ;  but  where  the  landlord 
has  at  the  time  of  applying  for  the  warrant  a  lawful  right 
to  possession  of  the  premises  so  held  over,  neither  the 
landlord  nor  his  agent  or  any  other  person  acting  in  his 
behalf  shall  be  deemed  to  be  a  trespasser  merely  by 
reason  of  any  irregularity  or  informaUty  in  the  mode  of 
proceeding  for  obtaining  possession  under  the  authority  of 
the  Act.     (1  &  2  Vict.  c.  74,  s.  6.) 

In  the  construction  of  this  Act  ^^ premises"  signifies 
lands,  houses,  or  other  corporeal  hereditaments ;  "  person  " 
comprehends  a  body  politic,  corporate,  or  collegiate,  as  well 
as  an  individual ;  words  importing  the  singmar  number, 
where  necessary,  extend  and  apply  to  several  persons  or 
things,  as  well  as  to  one ;  words  importing  the  masculine, 
where  necessary,  extend  and  apply  to  the  feminine  gender ; 
the  term  "  landlord  "  signifies  the  person  entitled  to  the 
immediate  reversion  of  the  premises,  or  if  the  property  be 
held  in  joint  tenancy,  coparcenary,  or  tenemcy  in  common, 
any  one  of  the  persons  entitled  to  such  reversion ;  and 
"  agent "  means  any  person  usually  employed  by  the  land- 
lord to  let  the  premises  or  collect  the  rents  thereof,  or 
specially  authorized  to  act  in  the  particular  matter  by 
writing  under  the  hand  of  the  landlord.  (1  &  2  Vict, 
c.  74,  s.  7.) 

1  &  2  Vict.  c.  74  has  been  extended  to  masters  of 
grammar,  charity  and  other  schools  (3  &  4  Vict.  c.  77, 
s.  19 ;  4  &  5  Vict.  c.  38,  s.  18,  and  23  &  24  Vict.  c.  136, 
s.  13) ;  to  occupiers  of  poor  allotments  (8  &  9  Vict.  o.  118, 
s.  Ill) ;  to  persons  encroaching  on  lands  enclosed  (16  &  16 
Vict.  c.  79,  s.  13 ;  Chikote  v.  Yauldan,  29  L.  J.,  M.  0. 197), 
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and  to  occupiers  of  lands  vested  in  the  Secretary  of  State 
for  War,     (22  &  23  Vict,  c.  12,  s.  5.) 


Sect.  6. — Recovery  of  deserted  Premises  by  Proceedings  before 

Justices, 

If  any  tenant  holding  any  lands,  tenements  or  heredita-  ii  Geo.  2, 
ments  at  a  rack  rent,  or,  where  the  rent  reserved  shall  be  ®-  ^^»  ®-  ^^' 
full  three-fourths  of  the  yearly  value  of  the  demised  pre- 
mises, who  shall  be  in  arrear  for  one  year's  rent  [since 
amended  to  one  half -year's  rent,  although  no  express  right 
of  re-entry  reserved,  67  Geo.  3,  c.  62],  shall  desert  the 
demised  premises,  and  shall  leave  the  same  uncultivated  or 
unoccupied  so  as  no  sufficient  distress  can  be  had  to  counter- 
vail the  arrears  of  rent,  it  shall  and  may  be  lawful  for  two 
or  more  justices  of  the  peace  for  the  county  or  place  (having 
no  interest  in  the  demised  premises),  at  the  request  of  the 
lessor  or  landlord,  lessors  or  landlords,  or  his,  her,  or  their 
bailiff  and  receiver,  to  go  upon  and  view  the  same,  and  to 
affix,  or  cause  to  be  affixed  on  the  most  notorious  part  of 
the  premises,  notice  in  writing  what  day — at  the  distance 
of  fourteen  days  at  least — [clear  days.  Creak  v.  Jmtices  of 
BiHghton,  1  F.  &  F.  110]  they  will  return  to  take  a  second 
view  thereof ;  and  if  upon  such  second  view  the  tenant  or 
some  person  on  his  or  her  behalf  shall  not  appear  or  pay 
the  rent  in  arrear,  or  there  shall  not  be  sufficient  distress 
on  the  premises,  then  the  said  justices  may  put  the  land- 
lord or  landlords,  lessor  or  lessors,  into  the  possession  of 
the  said  demised  premises,  and  the  lease  thereof  to  such 
tenant  as  to  such  demise  shall  from  thenceforth  become 
void.     (11  Geo.  2,  o.  19,  s.  16.) 

An  appeal  lies  from  the  justices  to  the  judges  on  circuit  Appeal, 
in  the  respective  counties  in  which  the  premises  lie  (see  Sect.  17. 
Reg,  V.  Seicelly  8  Q.  B.  161),  and  if  they  Be  in  the  city  of 
London  or  county  of  Middlesex,  then  to  the  judges  of  the 
Queen's  Bench  Division.     (11  Q^eo.  2,  o.  19,  s.  17.) 

In  the  metropolis  it  is  not  necessary  that  the  magistrate  In  the 
should  go  personally  to  view  the  premises,  but  he  may  issue  metropolis. 
a  warrant  to  a  constable  of  the  metropolitan  police  to  affix  3  &  4  Vict, 
the  notice,  and  upon  a  return  to  such  warrant  and  proof  °*  ^*' ""  ^^' 
that  neither  the  tenant  nor  any  person  on  his  behalf 
appeared  and  paid  the  rent,  and  that  there  is  not  sufficient 
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In  the  city 
of  London. 


distress  upon  the  premises,  any  such  magistrate  may  issue 
a  warrant  to  such  constable  to  put  the  landlord,  lessor,  or 
agent  into  possession.  (3  &  4  Vict.  o.  84,  s.  13.)  Every 
constable  to  whom  such  warrant  shall  be  directed  must 
execute  6uid  return  the  same  pursuant  to  the  provisions  in 
2  &  3  Vict.  c.  47. 

The  Lord  Mayor  and  aldermen  of  London  have  the  same 
jurisdiction  and  power  as  two  justices  tmder  11  Geo.  2, 
Jl  *  12  Vict.  c.  19,  s.  17  (see  Edwards  v.  JEodges,  15  C.  B.  477),  but  not 
'  ^'  the  same  as  a  metropolitan  police  magistrate  under  3  &  4 

Vict.  c.  84,  s.  13  {supra)  ^  so  that  they  must  proceed  in  like 
manner  as  the  justices,  and  cannot  send  a  constable  to  view 
premises  and  affix  notices,  &c. 

By  21  &  22  Vict.  c.  73,  s.  1,  every  stipendiary  magis- 
trate may  do  alone  all  acts  authorized  to  be  done  by  two 
justices. 

In  proceedings  to  recover  possession  of  deserted  premises 
under  the  Act  of  Geo.  2,  no  information  or  oomplaint  on 
oath  is  necessary  in  order  to  justify  the  interference  of 
magistrates  under  that  Act.  {Basten  v.  Careiv^  3  B.  &  C. 
649  ;  6  D.  &  E.  558.) 

Where  a  tenant  ceases  to  reside  on  the  premises  for 
several  months  and  leaves  them  without  a  sufficient  distress, 
they  are  "deserted"  within  the  meaning  of  this  Act, 
although  a  servant  be  found  upon  them  (Ex  parte  Pi/ton^ 
1  B.  &  Aid.  369 ;  and  see  Taylerson  v.  Peters^  7  A.  &  E. 
110) ;  but,  on  the  other  hand,  where  the  wife  and  tenant's 
children  remained  on  the  premises,  without  any  furniture 
except  three  or  four  chairs  stated  to  belong  to  a  neighbour, 
it  was  held  that  the  premises  were  not  so  deserted.  {Ash^ 
croft  V.  Bourney  3  B.  &  Ad.  684.) 

The  magistrates  should  always  have  a  reoord  of  their 
proceedings,  under  this  Act,  drawn  up,  its  production  being 
a  conclusive  answer  to  an  action  of  trespass  against  them 
(see  per  Abbott,  C.  J.,  Boston  v.  CaretCy  3  B.  &  0.  649), 
and  a  protection  to  the  landlord  and  constable  who  assisted 
in  getting  possession,  even  though  an  appeal  has  been 
successful.  {Ashcroft  v.  Boumey  3  B.  &  Ad.  684  ;  Heg.  v. 
Sewetty  8  Q.  B.  161.) 


What  are 

deserted 

premises. 
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STAMPS. 

The  following  proyisioxis  as  to  stamp  duties  axe  contained  in  the 
Schedule  to  54  &  55  Vict.  c.  39  :— 

Jjsabe  OB  Tack — 

(1.)  For  any  definite  term  not  exoeeding  a  year : 
Of  any  dwelling-houBe  or  part  of  a  dweUing-house  at  a    £    «.   </. 

rent  not  excelling  the  rate  of  10/.  x>er  annnm    0    0     1 

(2.)  For  any  definite  term  less  than  a  year : 
(a.)  Of  any  famished  dwelling-honse  or  apartments  where 
the  rent  for  sach  term  exceeds  26/.    0    2    6 

fThe        aaxne 
I     duty    aa  a 
lease  for  a 
year  at  the 
rent        re- 
served   for 
the  definite 
term. 
(3.)  For  any  other  definite  term  or  for  any  indefinite  term : 
Of  any  lands,  tenements,  or  heritable  subjects — 
Where  the  consideration,  or  any  part  of  the  consideration, 
moving  either  to  the  lessor  or  to  any  other  person, 
consiste  of  any  money,  stock,  or  seoority : 

The  same 
daty  as  a 
oonye]ranoe 

In  respect  of  sach  consideration ^    on  a  sale  for 

the       same 

oonsidera^ 

tion. 


{b.)  Of   any  lands,  tenements,  or  heritable  subjects! 

Q2Cept   or   '^^-^ArnriOA  f.lin.n   aa  AfrtiWAAi/l  i 


otherwise  than  as  aforesaid 


I 


Where  the  consideration  or  any  part  of  the  consideration 

is  any  rent : 
In  respect  of  such  consideration  : 

If  tiie  rent,  whether  reserved  as  a  yearly  rent  or 
otherwise,  is  at  a  rate  or  average  rate : 


If  the  term 

If  the  term 

does  not  ex- 

exceeds 

If  thetenn 

ceed  86  years, 
oris 

86  yean,  but 
does  not  ex- 

exceeds 
100  yean. 

indefinite. 

ceed  100  years. 

£     «.    d. 

£    9,    d. 

£    «.    J. 

Not  exceeding  6/.  per  annum .... 

0     0     6 

0     3     0 

0     6     0 

Exceeding — 

6/.    and   not    exceeding    10/. 

0     1     0 

0     6     0 

0  12     0 

10/.            „               „          16/. 

0     1     6 

0     9     0 

0  18     0 

16/.            „                „         20/. 

0     2     0 

0  12     0 

1     4     0 

20/.            „                „          26/. 

0     2     6 

0  16     0 

1  10     0 

26/.            „                „          60/. 

0    6     0 

1  10     0 

3     0     0 

60/.            „                „         76/. 

0    7    6 

2     6     0 

4  10     0 

76/.            „                „        100/. 

0  10    0 

3     0     0 

6     0     0 

100/. 

For  every  fall  sum  of  60/.,  and 

also  for  any  fractional  part  of 

60/.  thereof    

0    6    0 

1  10    0 

3    0    0 

(4.)  Of  any  other  kind  whatsoever  not  hereinbefore  desoribed  0  10    0 
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The  following  important  provisions  are  also  contained  in  the  Act 
itself: — 

Leases. 

Agreements  75. — (1.)  An  agreement  for  a  lease  or  tack,  or  with  respect  to  the 
for  not  more  letting  of  any  lands,  tenements,  or  heritable  subjects  for  any  term 
than  thirty-  not  exceeding  thirty-five  years,  or  for  any  indefinite  term,  ia  to  be 
five  years  to  charged  with  the  same  duty  as  if  it  were  an  actual  lease  or  tack 
be  charged  made  for  the  term  and  consideration  mentioned  in  the  agreement, 
as  leases.  ^2.)  A  lease  or  tack  made  subsequently  to,  and  in  conformity 

with,  such  an  agreement  duly  stamped  is  to  be  charged  with  the 

duty  of  sixpence  only. 

Leases  how  to  76. — (1.^  Where  the  consideration,  or  any  part  of  the  consideFa- 
be  charged  tion,  for  wnich  a  lease  or  tack  is  granted  or  agreed  to  be  granted, 
in  respect  of  coDsists  of  any  produce  or  otiier  goods,  the  value  of  the  produce  or 
produce,  &c.  goods  is  to  be  deemed  a  consideration  in  respect  of  which  tiie  lease 
or  tack  or  agreement  is  chargeable  with  ad  valorem  duty. 

(2.)  Where  it  is  stipulated  that  the  value  of  the  produce  or  goods 
is  to  amoimt  at  least  to,  or  is  not  to  exceed,  a  given  sum,  or  where 
the  lessee  is  specially  charged  with,  or  has  the  option  of  paying 
after  any  permanent  rate  of  conversion,  the  value  of  the  produce  or 
goods  is,  for  the  j^urpose  of  assessing  the  ad  valorem  duty,  to  be 
estimated  at  the  given  sum,  or  according  to  the  permanent  rate. 

(3.^  A  lease  or  tack  or  agreement  for  a  lease  or  tack  made  either 
wholly  or  partially  for  any  such  consideration,  if  it  contains  a 
statement  of  the  mLue  thereof,  and  is  stamped  in  accordance  with 
the  statement,  is,  so  far  as  regards  the  subject-matter  of  tihe  state- 
ment, to  be  deemed  duly  stamped,  unless  or  until  it  is  otherwise 
shown  tiiat  the  statement  is  incorrect,  and  that  the  lease  or  tack  or 
agreement  is  in  fact  not  duly  stamped. 

Directions  as  77. — (1.)  A  lease  or  tack,  or  agreement  for  a  lease  or  tack,  or 
to  dnty  in  with  respect  to  any  letting,  is  not  to  be  charged  with  any  duty  in 
o}rtain  oases,  respect  of  any  penal  rent,  or  increased  rent  in  the  nature  of  a  penal 
rent,  thereby  reserved  or  agreed  to  be  reserved  or  made  payable,  or 
by  reason  of  being  made  in  consideration  of  the  surrender  or 
abandonment  of  any  existing  lease,  tack,  or  agreement,  of  or 
relating  to  the  same  subject  matter. 

(2.)  A  lease  made  for  any  consideration  in  respect  whereof  it 
is  chargeable  with  ad  valorem  duty,  and  in  further  consideration 
either  of  a  covenant  by  the  lessee  to  make,  or  of  his  having  pre- 
viously made,  any  substantial  improvement  of  or  addition  to  the 
propertv  demised  to  him,  or  of  any  covenant  relating  to  the  matter 
of  the  lease,  is  not  to  be  charged  with  any  duty  in  respect  of  such 
further  consideration. 

(3.)  No  lease  for  a  life  or  lives  not  exceeding  three,  or  for  a  term 
of  years  determinable  with  a  life  or  lives  not  exceeding  three,  and 
no  lease  for  a  term  absolute  not  exceeding  twenty-one  years,  granted 
b^  an  ecclesiastical  corporation  aggregate  or  sole,  is  to  be  charged 
with  any  higher  duty  than  thirty-nve  shilling. 

(4.)  A  lease  for  a  definite  term  Acceding  thirty-five  years  eranted 
14  k  16  Yidt.  under  the  Trinity  College  (Dublin)  Leasing  and  Perpetuity  Act, 
c.  czxriii.         1851,  is  not  to  be  charged  with  any  higher  duty  than  would  have 
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been  char^able  thereon  if  it  liad  been  a  lease  for  a  definite  term 
not  exceeding  thirty-five  years. 

(5.)  An  instniment  whereby  the  rent  reserved  by  any  other 
instrument  charseable  witii  duty  and  duly  stamped  as  a  lease  or 
tack  is  increased  is  not  to  be  diarged  wil^  duty  otherwise  than  as 
a  lease  or  tack  in  consideration  of  the  additional  rent  thereby  made 
payable. 

78. — (1.)  The  duty  upon  an  instrument  chargeable  with  duty  as  Duty  in  cer- 
a  lease  or  tack  of—  tai^  oaaee  may 

(a)  any  dwelling-house,  or  part  of  a  dwelling-house,  for  a  definite  J*®^®?****^  ^^ 
term  not  exceeding  a  year  at  a  rent  not  exceeding  the  rate  of  *f~®^'^® 

ten  pounds  per  annum ;  or  ^      *    ™*^* 

(b)  any  fumiahed  dweUing-house  or  apartments  for  any  definite 
term  less  than  a  year ; 

and  upon  the  duplicate  or  counterpart  of  any  such  instrument,  may 
be  denoted  by  an  adhesive  stamp,  which  is  to  be  cancelled  by  the 
person  by  whom  the  instrument  is  first  executed. 

(2.)  Every  person  who  executes,  or  prepares  or  is  employed  in 
preparing,  any  such  instrument  (except  letters  or  correeponaencej 
which  is  not,  at  or  before  the  execution  thereof,  duly  stamped  shall 
incur  a  fine  of  five  pounds. 
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An  Act  for  amending  the  Law  relating  to  Aartcultural  Holdings 
in  England.  [25th  August,  1883. 

Be  it  enacted  as  follows : 

PAET  I.— Impeovkments. 
Campenaatim  for  ImprovemenU. 

General  right  1*  Subject  as  in  this  Act  mentioned,  where  a  tenant  has  made  (a) 
of  tenant  to  on  his  holding  any  improvement  comprised  in  the  first  sdiedule 
oompenBation.  hereto  {b)  (p.  417),  ne  shall,  on  and  after  the  commenoement  of  this 
Act,  be  entitled  on  quitting  his  holding  at  the  determination  of  a 
tenancy  (pp.  41o,417)to  obtain  from  the  landlord  as  compensation 
under  this  Act  for  such  improvement  such  sum  as  fairly  represents 
the  value  of  the  imj^rovement  to  an  incoming  tenant  (p.  419):  Pro- 
vided always,  that  in  estimating  the  value  of  any  improvement  in 
the  first  scnedule  hereto  there  shall  not  be  taken  into  account  as 
part  of  the  improvement  made  by  the  tenant  what  is  justly  due  to 
the  inherent  capabilities  of  the  soil  (c). 

(a)  At  any  time  while  he  has  been  tenant  of  the  holding.  (See  sect. 
58.)  As  *' tenant"  indudes  a  legatee,  &c.  (sect.  61),  sach  a  perBon 
would  be  entitled,  on  qnitting,  to  oompensatibn  for  improTements  made 
by  his  testator,  and  would  take  subject  to  the  liabili^,  if  any,  to  the 
landlord  for  waste,  &c.,  committed  by  the  testator.  (See  SawJtins  ▼. 
Hawkinsy  13  Gh.  D.  470 ;  42  L.  T.  306 ;  £e  Adams,  52  L.  J.,  Ch.  768.) 

{b)  Looking  to  the  enumeration  of  ''improvements"  in  the  first 
schedule,  it  is  obvious  that  mere  repairs  of  existing  matters  will  not 
ordinarily  come  within  the  meaning  of  improvements ;  though  '*  drain- 
age "  might  fairly  be  held  to  include  the  opening,  cleaning,  andrelaying^ 
of  old  drains.    Repairing  fences  might  oome  wimin  sect.  34. 

By  this  and  the  60th  sections  the  Act  is  confined  to  the  specific  matters 
mentioned  in  the  schedule.  In  respect  of  other  away-going  rights,  eacb. 
as  tillages,  seed,  labour,  and  crops,  the  tenant's  rights  are  still  to  be 
ascertained  by  the  contract  of  the  parties  or  the  custom  of  the  country. 

(c)  This  section,  as  qualified  by  sect.  6,  furmshes  the  rule  to  g^de  the 
referees  and  umpire  in  ascertaining  the  compensation  to  be  paid  to  the 
tenant.  The  <*  value  to  an  incoming,  tenant"  will  probably  be  arrived 
at,  as  to  improvements  of  the  classes  mentioned  in  uie  first  and  second 
parts  of  the  schedule,  by  ascertaining  the  increased  rental  value  resulting 
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from  the  improyements ;  and  as  to  the  improvements  in  the  thizd  part  of 
the  schedule,  by  takings  the  orig^inal  cost  of  the  improvement,  and  making 
a  deduction  equal  to  what  may  be  presumed  to  have  been  exhausted. 
The  improvements  of  the  third  class  can  hardly  be  said  to  represent  an 
increased  rental  value  further  than  good  husbandry  in  general  has  that 
effect.  Unless  renewed  they  speedily  become  exhausted,  and  the  extent 
to  which  they  have  been  exhausted  will  depend  very  much,  in  the  case  of 
manures,  upon  the  crops  which  have  been  taken  from  the  land. 

This  rule  of  compensation  is  only  a  statntozy  development  of  the 
vague  and  varying  agricultural  customs  throughout  the  country  by 
which  it  has  been  attempted  to  secure  to  an  outgoing  tenant  compensa- 
tion for  labour,  seeds,  and  manure,  which  had  not  brought  forth  their 
fruit  before  his  tenancy  ceased,  and  for  permanent  improvements  not 
enjoyed  a  sufficient  length  of  time  to  repay  him  the  cost.  Hence 
referees  will  probably  apply  to  questions  of  compensation  under  this  Act 
the  rules  of  valuation  which  obtained  in  similar  matters  under  local 
customs. 

Probably  no  two  men  will  ever  agree  as  to  what  is  *  <  due  to  the  inherent 
capabilities  of  the  soil "  in  any  particular  case. 

The  Act  does  not  distinguish  between  compensation  for  those  im- 
provements which  are  voluntarily  undertaken  by  the  tenant  in  the  course 
of  prudent,  scientific  farming,  and  those  done  in  pursuance  of  the 
tenant's  covenant  or  agreement. 

It  would  be  within  the  inquiry  in  a  reference  to  ascertain  to  what 
extent  the  improvements  were  unnecessary. 

Aa  to  ImprovemenU  executed  be/ore  the  Commencement  of  Ad, 

2.  Compensation  under  this  Act  shall  not  be  payable  in  respect  Bestriction  as 
of  improvements  executed  before  the  commencement  of  this  Act,  to  improve- 
with  the  exceptions  following^,  that :  ments  before 

(1)  AVhere  a  tenant  has  within  ten  years  before  the  commence-  '^®** 
ment  of  this  Act  made  an  improvement  mentioned  in  the  third 
part  of  the  first  schedule  hereto,  and  he  is  not  entitled  under 

any  contract  or  custom,  or  under  the  Agricultural  Holdings  38  k  39  Vict. 
(England)  Act,  1875,  to  compensation  in  respect  of  such  im-  o.  92. 
provement(d)  (p.  418);  or 

(2)  Where  a  tenant  has  executed  an  improvement  mentioned  in 
the  first  or  second  part  of  the  said  first  schedule  within  ten  years 
previous  to  the  commencement  of  this  Act,  and  he  is  not  en- 
titled under  any  contract  or  custom,  or  under  tiie  Agricultural 
Holdings  (England)  Act,  1875,  to  com^nsation  in  respect  of 
such  improvement,  and  the  Icmdlord  within  one  year  after  the 
commencement  of  this  Act  declares  in  writing  his  consent  to 
the  making  of  such  improvement,  then  such  tenant  on  quitting 
his  holding  at  the  determination  of  a  tenancy  after  the  com- 
mencement of  this  Act  may  claim  compensation  under  this  Act 
in  respect  of  such  improvement  in  the  same  manner  as  if  this 
Act  had  been  in  force  at  the  time  of  the  execution  of  such 
improvement,    (pp.  416,  417.) 

(d)  11  the  referees  or  umpire  were  satisfied  that  the  improvement  was 
exhausted  they  would  awara  accordingly. 

Not  entitled  under  the  Act  of  1875  must  refer  to  cases  where  that  Act 
has  been  excluded  from  the  oontraot  of  tenancy,  for  the  improvements  for 
which  compensation  was  payable  under  that  Act  are  included  in  the 
schedule  to  this  Act. 

R.  MM 
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Consent  of 
landlord  as 
to  improve- 
ment in  first 
schedule, 
Parti. 


Notice  to 
landlord  as 
to  improve- 
ment in  first 
schedole, 
PartU. 


As  to  Improvement  executed  after  the  Commencement  of  Ad, 

8.  Compensation  under  this  Act  shall  not  be  payable  in  respect 
of  any  improvement  mentioned  in  the  firstpart  of  the  first  schedule 
hereto,  and  executed  after  the  commencement  of  this  Act,  unless 
the  landlord,  or  his  agent  duly  authorized  in  that  behalf  (p.  418), 
has,  previously  to  the  execution  of  the  improvement  and  after  tne 
passing  of  this  Act,  consented  in  writing  to  the  making  of  such  im- 
provement, and  any  such  consent  may  be  given  by  the  landlord 
unconditionally,  or  upon  such  terms  as  to  compensation  or  other- 
wise, as  may  he  agreed  upon  between  the  landlord  and  the  tenant, 
and  in  the  event  of  any  agreement  being  made  between  the  land- 
lord and  the  tenant,  any  compensation  payable  thereunder  shall  be 
deemed  to  be  substituted  for  compensation  under  this  Act(e). 
(p.  418.) 

(tf)  It  seems  the  agreed  compensation  may  become  the  sabjeot  of  a 
reference  under  the  Act  if  the  tenant  ignore  the  agreement  and  make  a 
claim.     (See  sect.  17.) 

4.  Compensation  under  this  Act  shall  not  be  payable  in  respect 
of  any  improvement  mentioned  in  the  second  part  of  the  first  sdiedule 
hereto,  and  executed  after  the  commencement  of  this  Act,  unless 
the  tenant  has,  not  more  than  three  months  and  not  less  than  two 
months  before  beginning  to  execute  such  improvement,  given  to  the 
landlord,  or  his  agent  duly  authorized  in  that  behalf,  notice  in 
writing  of  his  intention  so  to  do,  and  of  the  manner  in  which  he 
proposes  to  do  the  intended  work,  and  upon  such  notice  being 
given,  the  landlord  and  tenant  may  agree  on  the  terms  as  to  com- 
pensation or  otherwise  on  which  the  improvement  is  to  be  executed, 
and  in  the  event  of  any  such  agreement  being  made,  any  compen- 
sation payable  thereunder  shall  be  deemed  to  be  substituted  for 
compensation  under  this  Act  (/),  or  the  landlord  may,  tmless  the 
notice  of  the  tenant  is  previously  withdrawn,  undertake  to  execute 
the  improvement  himself,  and  may  execute  the  same  in  any  rea- 
sonable and  proper  manner  which  he  thinks  fit,  and  charge  the 
tenant  with  a  sum  not  exceeding  61.  per  centum  per  annum  on  the 
outlay  incurred  in  executing  the  improvement  (^),  or  not  exceed- 
ing such  annual  sum  payable  for  a  period  of  twenty-five  years  as 
wul  repay  such  outlay  in  the  said  period,  with  interest  at  the  rate 
of  three  per  centum  per  annum,  such  annual  sum  to  be  recoverable 
as  rent  (A).  In  default  of  any  such  agreement  or  undertaking,  and 
also  in  the  event  of  the  landlord  failing  to  comply  with  his  under- 
taking within  a  reasonable  time,  the  tenant  may  execute  the 
improvement  himself,  and  shall  in  respect  thereof  be  entitled  to 
compensation  under  this  Act. 

The  landlord  and  tenant  may,  if  they  think  fit,  dispense  with  any 
notice  under  this  section,  and  come  to  an  agreement  in  a  lease  or 
otherwise  between  themselves  in  the  same  manner  and  of  the  same 
validity  as  if  such  notice  had  been  given,    (p.  418.) 

If)  See  note  to  sect.  3. 

(^)  The  clause  in  the  orig^inal  bill  ended  here.  It  was  pointed  out  that 
under  that  provision  it  would  take  the  landlord  twenty  years  to  recoup 
himself  his  outlay,  by  which  time  the  drains  would  in  many  cases  be 
filled  up,  and  the  draining  would  have  to  be  done  again,  so  that  he  would 
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nev«r  g^  any  mtereBt  on  bis  onilAy.    To  obviate  tbia  drawback,  tbe  rest 
of  tbe  dause  was  added. 

(A)  Tbis  annual  snm  is  not  made  zent,  but  only  zeooyeraUe  as  rent.  It 
seems  doubtful  wbetber  tbe  restriction  of  sect.  44  applies  to  snob  annual 
sum. 

5.  Wbere,  in  tbe  case  of  a  tenancy  under  a  contract  of  tenancy  Beseryation 
current  at  tbe  commencement  of  tbis  Act,  any  agreement  in  writing  as  to  existing 
or  custom  or  tbe  Agricultural  Holdings  (Englwid)  Act,  1875,  pro-  and  future 
Tides  specific  compensation  for  any  improvement  comprised  in  tbe  contracts  of 
first  scbedule  bereto,  compensation  in  respect  of  sucb  improvement,  te^a^^cy* 
altbougb  executed  after  tbe  commencement  of  tbis  Act,  sball  be 
payable  in  pursuance  of  sucb  agreement,  custom,  or  Act  of  Parlia- 
ment, and  sball  be  deemed  to  be  substituted  for  compensation  under 
tbis  Act.     (p.  418.) 

Wbere,  in  tbe  case  of  a  tenancy  under  a  contract  of  tenancy 
beginning  after  tbe  commencement  of  tbis  Act,  any  particular  agree- 
ment in  writing  secures  to  tbe  tenant  for  any  improvement  men- 
tioned in  tbe  tbird  part  of  tbe  first  scbedule  bereto,  and  executed 
after  tbe  commencement  of  tbis  Act,  fair  and  reasonable  compensa- 
tion (t)  (pp.  416,  419),  baving  regard  to  tbe  circumstances  existing 
at  tbe  time  of  making  sucb  ajgreement,  tben  in  sucb  case  tbe  com- 
pensation in  respect  of  sucb  improvement  sball  be  payable  in  pur- 
suance of  tbe  particular  agreement,  and  sball  be  deemed  to  be 
substituted  for  compensation  under  tbis  Act. 

Tbe  last  preceding  provision  of  tbis  section  relating  to  a  particu- 
lar agreement  sball  apply  in  tbe  case  of  a  tenancy  under  a  contract 
of  tenancy  current  at  tbe  commencement  of  tbis  Act  in  respect  of 
an  improvement  mentioned  in  tbe  tbird  part  of  tbe  first  schedule 
bereto,  specific  compensation  for  wbicb  is  not  provided  by  any 
agreement  in  writing,  or  custom,  or  tbe  Agricultural  Holdings  Act, 
1875. 

In  tbe  case  of  agricultural  tenancies  tbe  procediue  for  ascertaining  tbe 
compensation  must  be  in  accordance  witb  tbis  Act,  tbough  tbe  measure 
of  compensation  is  to  be  ascerCtiined  by  reference  to  tbe  Act  of  1875,  or 
tbe  affreement  of  tbe  parties.     {Smith  ▼.  Aeock,  53  L.  T.  230.) 

Tbis  section  is  somewbat  obscure.  Pending  judicial  decisicn,  any  con- 
struction must  be  accepted  with  caution.  As  to  tbe  first  cUuse,  if  the 
boldinff  is  above  two  acres,  tbe  Act  of  1875  ^'provides  specific  compensa- 
tion** for  all  the  improvements  comprised  in  tbe  first  part  of  tLe  schedule, 
except  Nos.  2  and  14,  though  the  parties  may  have  waived  the  right  to 
tbis  provision  by  contract.  The  first  clause  does  not  speak  of  tbe  tenant 
being  entitled  to  compensation  as  the  second  section  does,  nor  of  compen- 
sation being  secured  to  him  as  tbe  second  clause  of  this  section  does. 

Unnecessary  doubt  is  imported  into  the  second  clause  by  the  use  of  tbe 
expression  ''particular*'  agreement,  an  expression  which  hitherto  has 
bad  no  technical  meaning. 

(t)  The  compensation  agreed  to  be  paid  becomes  the  subject  of  a  refer- 
ence by  a  claim  under  tbe  Act.  (See  note  to  sect.  3.)  Although  it  is  not 
.  stated  who  is  to  determine  whether  the  compensation  is  *'  fair  imd  reason- 
able," and  therefore  binding  upon  the  tenant,  it  would  seem  by  im^oa- 
tion  that  tbe  referees  or  umpire  would  so  decide  (see  JELiahard*  v.  May^  52 
L.  J.,  Q.  B.  272 ;  10  Q.  B.  D.  400),  subject  to  appeal  under  sect.  23. 

mm2 
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Begtdations  as  to  Compensation  for  Improvements. 

6.  In  the  ascertainment  of  the  amount  of  the  compensation 
under  this  Act  payable  to  the  tenant  in  respect  of  any  improyement 
tiiere  shall  be  taken  into  account  (/)  in  reduction  thereof : 

(a)  Any  benefit  which  the  landlord  has  giyen  or  allowed  to  the 
tenant  in  consideration  of  the  tenant  executing  the  improye- 
ment  (p.  420) ;  and 

(b)  In  the  case  of  compensation  for  manures  (m)  the  yalue  of  the 
manure  that  would  haye  been  produced  by  the  consumption  on 
the  holding  of  any  hay,  straw,  roote,  or  green  crops  sold  off  or 
removed  &om  the  holding  within  the  hist  two  years  of  &e 
tenancy  or  other  less  time  for  which  the  tenancy  has  endured, 
except  as  far  as  a  proper  return  of  the  manure  to  the  holding 
has  been  made  in  respect  of  such  produce  so  sold  off  or 
remoyed  therefrom  (p.  420) ;  and 

(c)  Any  sums  due  to  the  landlord  in  respect  of  rent  or  in  respect 
of  any  waste  (p.  208)  committed  or  permitted  (n)  by  the  tenant, 
or  in  respect  of  any  breach  of  coyenant  or  other  agreement 
connected  with  the  contract  of  tenancy  (p.  226)  committed 
by  the  tenant  (o),  also  any  texes,  rates  (j)),  and  tithe  rent- 
charge  (o)  due  or  becoming  due  in  respect  of  the  holding  to 
whi<£  the  tenant  is  liable  as  between  nim  and  the  landlord, 
(p.  420.) 

There  shaJl  be  taken  into  account  (^)  in  augmentetion  of  the 
tenant's  compensation : 

Any  sum  due  to  the  tenant  for  compensation  in  respect  of  a 
)reach  of  coyenant  or  other  agreement  (r)  connected  with  a 
contract  of  tenancy  and  committed  by  the  landlord,  (p.  419.) 
Nothing  in  this  section  shall  enable  a  landlord  to  obtain  under 
this  Act  compensation  in  respect  of  waste  by  the  tenant  or  of  breach 
by  the  tenant  committed  or  permitted  in  relation  to  a  matter  of 
husbandry  more  than  four  years  before  the  determination  of  the 
tenancy. 

(l)  It  is  not  clear  to  what  extent  these  matters  can  be  "taken  into 
account"  unless  notice  of  an  intended  claim  is  given  in  respect  thereof 
under  sect.  7.  It  is  submitted  that  only  those  matters  which  are  in  the 
nature  of  substantiye  claims  and  counterclaims  ((c)  and  (d^  need  be 
included  in  the  notice,  and  that  those  matters  ((a)  and  (b))  which  merely 
go  to  the  quantum  of  compensation  for  the  particular  improvement  need 
not  be  stated  in  the  notice.  This  distinction  is,  howeyer,  offered  with 
diffidence,  and  an  effort  should  always  be  made  to  let  each  specifio  matter 
with  which  the  referees  or  umpire  are  to  deal  appear  in  the  notice. 

(m)  Manures  are  defined  (sect.  61)  as  Nos.  22  and  23  in  the  third  pari 
of  the  first  schedule. 

(ft)  It  seems  doubtful  whether  a  tenant  is  liable  for  pennisaive  waste. 
(See  Barnes  v.  Dowlmg^  44  L.  T.  809  ;  anU,  p.  223.) 

(o)  Breach  of  covenant  applies  to  contracts  under  seal  {Qoodhand  t. 
Aytcough,  62  L.  J.,  Q.  B.  97;  10  Q.  B.  D.  71) ;  << other  agreement'* 
wUl  probably  be  held  to  include  verbal  as  well  as  written  contracts 
<< connected  with  the  contract  of  tenancy" — ^but  not  purely  collateral 
contracts. 

{p)  As  to  the  taxes  and  rates  in  respect  of  which  landlord  and  teoaat 
axe  uable  as  between  themselves  in  the  absenoe  of  agreement,  see  mU^^ 
p.  261. 


(d) 
bi 
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(q)  Titiie  Tent-Qharge  is  now  payable  by  the  landlord.  (64  Viot.  c.  8, 
tmtei  p.  252.) 

(r)  It  seems  doubtful  whether  daims  in  ren)ect  of  implied  obligations 
can  be  included  in  the  reference,  e.  g.^  claims  lor  breach  of  the  landlord's 
implied  covenant  for  quiet  enjoyment,  or  of  the  tenant's  implied  obliga- 
tion to  farm  in  a  husbandlike  manner. 

Procedure. 

7.  A  tenant  claiming  compensation  under  this  Act  shall,  two  Notice  of 
months  («)  at  least  before  the  determination  of  the  tenancy  (<},  give  intended 
notice  in  writing  to  the  landlord  of  his  intention  to  make  such  claim, 
claim,  (u) 

Where  a  tenant  gives  such  notice  (a;),  the  landlord  may,  before 
the  determination  of  the  tenancy,  or  within  fourteen  days  there- 
after, give  a  counter-notice  in  writing  to  the  tenant  of  his  intention 
to  make  a  claim  in  respect  of  any  waste  or  any  breach  of  covenant 
or  other  agreement. 

Every  such  notice  and  counter-notice  shall  state,  as  far  as 
reasonably  may  be,  the  particulars  and  amount  of  the  intended 
claim,  {y)  (p.  421.) 

(«)  Month  in  an  Act  of  Parliament  means  calendar  month.  (62  &  63 
Vict.  c.  63,  8.  3.) 

{t)  The  condition  of  giving  two  months'  notice  before  the  determination 
of  the  tenancy  is  imperative  (see  Maxwell  on  Statutes,  453,  2nd  ed.),  and 
the  omission  to  give  it  in  time  would  be  fatal.  (Sehojield  v.  Hinekt,  60 
L.  T.  573.)  The  ''determination  of  the  tenancy"  means  the  time  at 
which  the  tenant  is  bound  to  give  up  the  last  portion  of  his  holding,  and 
where  by  custom  or  agreement  he  remains  in  occupation  of  a  part,  after 
his  term  has  expired,  for  the  purpose  of  consuming  his  hay,  straw,  &c., 
he  may  give  notice  two  months  before  the  time  for  giving  up  the  portion 
held  over.  {Ee  Paul,  ExparU  Earl  of  Portarlington,  24  Q.  B.  D.  247  ;  59 
L.  J.,  Q.  B.  30 ;  Strang  v.  Stuart,  15  Ck>urt  of  Sess.,  4th  Series,  637.) 

If  the  tenancy  is  determined  by  the  bankruptcy  of  the  tenant,  or  by 
forfeiture  under  a  condition  in  respect  of  which  there  is  no  relief  under 
sect.  14  of  the  Conveyancing  Act,  1881,  the  right  of  compensation  will 
be  lost  through  the  provisions  of  this  section  as  to  notice.  (And  see 
Ex  parte  Dyke,  re  MorrUh,  48  L.  T.  303  ;  22  Gh.  D.  410  ;  52  L.  J.,  Gh. 
570 ;  Silcock  v.  Farmer,  46  L.  T.  404  ;  ante,  p.  407.) 

{u)  The  words  ' ' intention  to  make  "  a  claim  are  misleading;  an  actual 
claim  should  be  made,  since  no  other  claim  is  contemplated  Qian  the  one 
indicated  in  this  section.  To  prevent  any  technical  objection  to  a  notice 
on  this  point  it  maybe  worded  thus: — ''I  hereby  gpive  notice  that  I  Form  of 
intend  to  claim  and  I  do  hereby  claim  compensation  pursuant  to  the  pro-  claim, 
visions  of  the  Agricultural  Holdings  (England)  Act,  1883,  in  respect  of 
improvements  made  upon  my  holding  under  you,  being  the  Farm, 

the  particulars  and  amounts  of  which  claim  are  specified  in  the  schedule 
hereto."  This  form  may  easily  be  adapted  to  a  counterclaim  by  the 
landlord. 

The  notice  should  contain  sufficient  particulars  to  show  that  the  claim 
is  relevant  {Sinclair  v.  Clyne*9  Trustees,  15  Ck>urt  of  Sess.,  4th  Series,  185, 
191) ;  but  a  rather  informal  notice  was  held  sufficient  in  Smith  v.  Acock 
(53  L  T.  230 ;  see  notice  in  77  L.  T.  Jour.  297.) 

(x)  The  landlord  cannot  initiate  proceedings  under  the  Act.  If  the 
tenant  does  not  make  a  claim  the  landlord's  only  remedy  is  by  action,  or 
by  reference  under  any  special  clause  in  the  lease. 

It  is  provided  by  sect.  57  that  the  tenant  may  not  claim  compensation 
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otherwise  than  in  acoordaooe  with  the  Act,  and  if  the  tenant  neglect  to 
claim  compensation,  and  the  landlord  commence  an  action  against  him 
for  rent,  breaches  of  oorenant,  waste,  &c.,  he  will  not  be  entitled  to  a  set- 
off and  oonnterdaim  in  respect  of  his  impzoTements.  {GeuUght  m»d  Cake 
Co,  T.  HoUoway,  62  L.  T.  434  ;  SehoJUld  t.  Eineka,  58  L.  J.,  Q.  B.  147 ; 
60  L.  T.  673.) 

(y)  There  is  no  power  in  the  arbitrator  to  allow  an  amendment  of 
particulars.  Nor  can  he  bj  his  award  exceed  the  amount  daimed. 
(Wharton  v.  Wilson,  79  L.  T.  367.) 

On  account  of  the  doubt  whether  two  documents  can  be  read  together 
to  constitute  a  notice  {ante^  p.  421),  an  entirelj  fresh  notice  should  be 
served  where  any  mistake  or  omission  is  discovered  within  the  time 
limited  for  giving  notice. 

8.  The  landlord  and  tenant  may  agree  on  the  amoiint  and 
mode  and  time  of  payment  of  compensation  to  be  paid  under  this 
Act. 

If  in  any  case  they  do  not  so  agree  the  difference  shall  be  settled 
by  a  reference,     (p.  421.) 

The  functions  of  the  referees  and  umpire  are  those  of  a  jury.  It  seems 
doubtful  whether  they  have  power  to  deal  with  any  questions  of  law,  but 
simply  to  ascertain  ''  the  amount  and  mode  and  time  of  payment  of  com- 
pensation," by  applying  the  rules  contained  in  the  Act  itself. 

Instead  of  a  reference  under  the  Act  the  parties  may  agree  to  an 
ordinary  reference,  and  include  in  it  other  questions  of  away-goinff 
rights  which  cannot  be  dealt  with  under  the  Act,  and  in  that  case  it  wifi 
have  all  the  incidents  of  an  ordinary  common  law  reference.  (Shrubb  t. 
Lee,  69  L.  T.  376.) 

The  provisions  as  to  arbitration  contained  in  the  Act  are  to  be  read  in 
connection  with  the  Arbitration  Act,  1889  (62  &  63  Vict.  c.  49),  sect.  24, 
which  applies  that  Act  to  eyery  arbitration  under  any  Act  passed  before 
or  after  the  commencement  oi  that  Act  as  if  the  arbitration  were  pur- 
suant to  a  submission  under  that  Act,  except  in  so  far  as  the  Acts  are 
inconsistent. 


Appointment 
of  referee  or 
referees  and 
umpire. 


9.  "Where  there  is  a  reference  under  this  Act  fz),  a  referee,  or  two 
referees  and  an  umpire,  shall  be  appointed  as  follows : — 

(1)  If  the  parties  concur,  there  may  be  a  single  referee  appointed 
by  them  jointly :  {a\ 

(2)  If  before  award  tne  single  referee  dies  or  becomes  incapable 
of  acting,  or  for  seven  days  after  notice  from  the  parties,  or 
either  of  them,  requiring  him  to  act,  fails  to  act,  the  proceed- 
ings shall  be^n  afresh,  as  if  no  referee  had  been  appomted : 

(3)  n  the  parties  do  not  concur  in  the  appointment  of  a  single 
referee,  each  of  them  shall  appoint  a  r^eree :  {h)  (p.  422) 

(4)  If  before  award  one  of  two  referees  dies  or  becomes  incapable 
of  acting,  or  for  seven  days  after  notice  from  either  party 
requiring  him  to  act,  fails  to  act,  the  party  appointing  him 
shall  appoint  another  referee : 

(5)  Notice  of  every  appointment  of  a  referee  by  either  party  shall 
be  given  to  the  other  party :  (c) 

(6)  If  for  fourteen  days  after  notice  by  one  party  to  the  other  to 
appoint  a  referee,  or  another  referee,  the  other  party  fails  to 
do  so,  then,  on  the  application  of  the  party  giving  notice,  the 
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oonnty  court  Bhall,  within  fourteen  days,  appoint  a  competent 
and  impartial  person  to  be  a  referee : 

(7)  Where  two  referees  are  appointed,  then  (subject  to  the  pro- 
visions of  this  Act)  they  shall,  before  they  enter  on  the  refer- 
ence, appoint  an  umpire :  {d) 

(8)  If  before  award  an  umpire  dies  or  becomes  incapable  of 
acting,  the  referees  shall  appoint  another  umpire :  {e) 

(9)  If  for  seven  days  after  request  from  either  party  tne  referees 
fail  to  appoint  an  umpire,  or  another  umpire,  then,  on  the 
application  of  either  party,  the  county  court  (/^  shall,  within 
fourteen  days,  appoint  a  competent  and  impartial  person  to  be 
the  umpire :  fp.  422) 

(10^  Every  appomtment,  notice,  and  request  imder  this  section 
siudl  be  in  writing,  {g) 

(z)  Matters  capable  of  being  referred  under  the  Act  are  questions  as  to 
oompensation,  as  to  the  Talae  of  fixtures  under  sect.  34,  aziid  as  to  reduc- 
tion of  rent  under  sect.  41. 

(a)  It  is  the  dutv  of  the  parties  to  attempt  to  cononr  in  appointing  a 
single  referee,  before  eitiier  parly  nominates  a  separate  referee.  (See 
Tatet  ▼.  Mayor  of  Blackburn,  29  L.  J.,  Ex.  447 ;  6  H.  &  N.  61.)  The 
appointment  of  two  referees  only  adds  to  the  expense,  as  they  almost 
invariably  disagree,  leaving  the  matter  to  be  dealt  with  by  the  umpire. 
The  award  of  an  umpire  will  not,  however,  be  bad,  because  no  effort  has 
been  made  to  appoint  a  single  referee.  {Eagle  v.  Charing  Cross  Rail,  Co.^ 
36  L.  J.,  G.  F.  297  ;  L.  B.,  2  C.  P.  638.)  If,  instead  of  agreeing  upon 
a  single  referee,  the  parties  ag^ee  that  two  persons  named  %  them  shall 
appoint  a  referee,  tills  would  not  seem  to  be  a  reference  under  tiie  Act. 
(8^  Martin  v.  ZeieesUr  Waterworks  Co.^  27  L.  J.,  Ex.  432 ;  3  H.  &  N. 
463.) 

(6)  The  referees  should  be  impartial  persons  not  connected  with  or 
employed  by  either  party.  If  there  is  a  valid  objection  to  a  referee  on 
the  ground  of  his  mifitness,  it  is  not  waived  by  tiie  party  objecting  to 
him  continuing  to  attend  before  him,  provided  he  do  so  under  protest. 
(RinglandY,  Lowndes,  33  L.  J.,  G.  P.  337;  17  G.  B.,  N.  S.  514;  Davies 
V.  JMee,  34  L.  J.,  Q.  B.  8;  Sheonath  v.  Ramnath,  35  L.  J.,  P.  G.  1.) 
The  objecting  party  would,  however,  be  justified  in  retiring  from  the 
reference  {Re  Elliott  and  South  Devon  Rail.  Co,^  2  De  Q.  &  Sm.  17),  but 
the  more  proper  course  would  be  to  apply  to  the  High  Gourt  for  an  order 
to  restrain  the  referee  from  acting.  {Malmesbury  Rail.  Co,  y.  Budd,  45 
L.  J.,  Gh.  271 ;  2  Gh.  D.  113 ;  Beddow  v.  Beddow,  47  L.  J.,  Gh.  688 ;  9 
Gh.  D.  89.) 

The  landlord  does  not,  by  appointing  a  referee  under  protest,  admit 
that  the  case  is  one  entitling  the  tenant  to  oompensation.  {Sutton 
ff arbour  Improvement  Co.  y.  Mitehens,  1  De  G-.,  M.  &  G-.  161.) 

{e)  See  sect.  28,  as  to  service  of  notice.  The  notice  must  be  after  the 
appointment  has  been  made,  and  must  state  that  it  has  been  made,  and 
not  that  it  is  going  to  be  made.  {Bradley  v.  London  and  North  Western 
Rail  Co.,  5  Ex.  769.)  The  appointinent  is  not  complete  until  it  is  com- 
municated to  the  other  side.     {Tew  v.  Sarris,  17  L.  J.,  Q.  B.  1.) 

{d)  Where  the  referees  are  to  appoint,  they  must  do  so  before  they  can 
do  anything  c^  in  the  reference  {Bright  v.  Dumell,  4  Dow.  756),  except 
enlarge  their  time  under  sect.  16.  (See  Cudliffy.  Walters,  2  M.  &  B. 
232.)  It  is  not  free  from  doubt  whether,  if  the  referees  fail  to  award 
within  the  time  limited  to  them,  so  that  '^  their  authority  shall  cease," 
under  sect.  18,  they  have  not  still  power  to  appoint  an  umpire.  (See 
Re  Bradshaw,  12  Q.  B.  562 ;  17  L.  J.,  Q.  B.  362 ;  Soldsworth  v.  Barsham, 
31  L.  J.,  Q.  B.  145  ;  32  i^.  289;  4  B.  &  S.  1.) 
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If  the  umpire  is  appointed  under  sect.  10,  the  appointment  is  not  a 
condition  precedent  to  the  referees  entering  upon  the  raference. 

The  appointment  of  the  umpire  must  be  the  act  of  the  will  and  judg- 
ment of  both  referees.  He  must  not  be  selected  hy  lot.  (Redman,  Arb. 
103.) 

(e)  The  oversight  in  the  Lands  Clauses  Ck>nsolidation  Act,  1845,  s.  27, 
is  here  repeated.  No  provision  is  made  in  case  the  umpire  should  refuse 
to  act.  It  should,  therefore,  be  ascertained,  before  appointing  him,  that 
he  is  willing  to  act,  otherwise  the  reference  may  come  to  a  standstill. 

(/)  See  sects.  11  and  61. 

(^)  Mode  of  service,  see  sect.  28. 

10.  Provided  that,  where  two  referees  are  appointed,  an  umpire 
may  be  appointed  as  follows : 

(1)  If  either  party,  on  appointing  a  referee,  requires,  by  notice  in 
writing  to  the  other,  that  the  umpire  shall  be  appointed  by  the 
Land  Commissioners  for  England,  then  the  umpire,  and  any 
successor  to  him,  shall  be  appointed,  on  the  application  of 
either  party,  by  those  commissioners,  {h) 

(2)  In  every  other  case,  if  either  party,  on  appointing  a  referee, 
requires,  by  notice  in  writing  to  the  other,  that  the  umpire 
shall  be  appointed  by  the  county  court,  then,  unless  the  ouier 
party  dissents  by  notice  in  writing  therefrom,  the  umpire,  and 
any  successor  to  him,  shall  on  the  application  of  either  party 
be  so  appointed,  and  in  case  of  sucn  dissent  the  umpire,  and 
any  successor  to  him,  shall  be  appointed,  on  the  application  of 
either  party,  by  the  Land  Commissioners  for  England,  (p.  422.) 

(h)  The  powers  of  the  Land  Commissioners  under  this  Act  are  now 
transferred  to  the  Board  of  Agriculture  (52  &  63  Vict.  o.  30,  s.  2^,  and 
the  appointment  of  umpire  £ould  be  under  the  seal  of  the  Board. 
(Sect.  6.) 

The  umpire  need  not  be  appointed  either  by  the  county  oonrt  or  the 
Board  of  Agriculture  before  the  referees  enter  upon  Uie  reference. 
(iSmith  V.  Acoek,  77  L.  T.  Jour.  298  ;  78  ib.  45.) 

11.  The  powers  of  the  county  court  under  this  Act  relative  to  the 
appointment  of  a  referee  or  umpire  shall  be  exercisable  by  the  jud^e 
of  the  Court  having  jurisdiction  (t),  whether  he  is  without  or  withm 
his  district,  and  may,  by  consent  of  the  parties,  be  exerdsed  by  the 
registrar  of  the  Coiit.  {k)    (p.  422.) 

(i)  The  judg^  of  the  district  in  which  the  holding  or  larger  part  thereof 
is  situate.     (Sect.  61.) 

(k)  The  application  is  by  summons.  It  is  a  seven  days'  summons,  except 
by  consent.     (C.  C.  R.  1889,  Ord.  XL.  r.  7.) 

12.  The  delivery  to  a  referee  of  his  appointment  shall  be  deemed 
a  submission  to  a  reference  by  the  party  delivering  it ;  and  neither 
party  shall  have  power  to  revoke  a  submission,  or  the  appointment 
of  a  referee,  without  the  consent  of  the  other,     (p.  422.) 

The  submission  is  not  complete  until  notice  of  the  appointment  has 
been  giyen  to  the  other  side.  (See  note  {e)  to  sect.  9.)  Until  that  is  done, 
the  appointment  of  a  referee  may,  it  is  submitted,  be  cancelled. 

18.  The  referee  or  referees  or  umpire  may  call  for  the  production 
of  any  sample,  or  voucher,  or  other  document,  or  other  evidence 


App.  B.]  46  &  47  Vict.  cap.  61.  537 

which  is  in  the  possession  or  power  of  either  party,  or  which  either  to  require 
party  can  produce  (?),  and  which  to  the  referee  or  referees  or  umpire  production  of 
seems  necessary  for  determination  of  the  matters  referred,  and  may  documents, 
take  the  examination  of  the  parties  and  witnesses  on  oath,  and  may  adminirter 
administer  oaths  and  take  affirmations  (m) ;  and  if  any  person  so  oaths,  «o. 
sworn  or  affirming  wilfully  and  corruptly  gives  false  evidence  he 
shall  be  guilty  of  perjury,     (p.  422.) 

Each  party  must  have  a  fair  opportunity  of  putting  his  case,  and  the 
evidence  in  support  of  it,  before  the  arbitrators.  If  the  parties  agree 
that  the  referees  or  umpire  shall  determine  the  matters  without  calling 
witnesses,  there  is  no  objection  to  that  course  being  taken,  but  if  either 
party  require  the  reference  to  be  conducted  in  the  ordinary  way,  the 
referees  or  umpire  hare  no  power  to  conduct  it  otherwise.  {Bottomley  v. 
Ambler,  38  L.  T.  545  ;  26  W .  B.  566.)  In  that  event  the  mode  of  pro- 
ceeding in  the  reference  will,  as  near  as  may,  be  the  same  as  in  a  trial  at 
nisi  pritu. 

(/)  By  the  united  operation  of  sects.  8  and  24  of  the  Arbitration  Act, 
1889  (52  &  53  Vict.  o.  49),  any  party  may  sue  out  a  writ  of  subpoena  to 
compel  the  attendance  of  witnesses.  The  writ  issues  at  the  writ  depart- 
ment of  the  central  office,  as  of  course. 

(m)  It  is  not  absolutely  necessary  that  the  evidence  should  be  taken  upon 
oath  or  affirmation,  but  it  is  the  ordinary  practice,  and  should  not  be  de- 
parted from  without  the  consent  of  the  parties.  ( Wakefield  v.  Llanelly  Rail, 
Co,,  34  Beav.  245.) 

It  seems  matter  of  regret  that  power  is  not  given  to  the  referees  and 
umpire  to  state  a  case  for  the  opinion  of  a  Superior  CJourt,  instead  of  the 
matter  being  required  to  percolate  through  the  county  court,  in  order  to 
have  it  stated  under  sect.  23.  Though  apparently  power  is  now  given  to 
the  referees  or  umpire  to  state  a  case  by  the  Arbitration  Act,  1889.  (Ante, 
p.  422.) 

14.  The  referee  or  referees  or  umpire  may  proceed  in  the  absence  Power  to 
of  either  party  where  the  same  appears  to  him  or  them  expedient,  proceed  in 
after  notice  given  to  the  parties,     (p.  423.)  absence. 

The  notice  should  state  that  the  referees  or  umpire  will  proceed  ex  parte, 
if  either  of  the  parties  fail  to  attend.  {Gladwin  v.  Chileote,  9  Dow,  550.) 
If  eitiier  of  the  parties  after  such  a  notice  require  delay,  they  shoula 
appeal  to  the  referees  or  umpire,  stating  the  ground  on  which  it  is 
required ;  if  the  gpround  is  reasonable,  the  delay  will  be  granted. 
{Solomon  v.  Solomon,  28  L.  J.,  Ex.  129 ;  Re  Hewitt  and  Portsmouth  Water^ 
works  Co,,  10  W.  R.  780.) 

16.  The  award  shall  be  in  writing,  signed  by  the  referee  or  Form  of 
referees  or  umpire,     (p.  423.)  award. 

The  matters  which  by  sect.  19  are  required  to  be  set  out  in  the  award 
necessitate  great  care  in  drafting  that  document. 

The  solicitor  of  either  of  the  parties  should  not  be  employed  to  prepare 
the  award.  {Re  Underwood  and  Record  and  Cambridge  Rail,  CS?.,  31  L.  J., 
C.  P.  10;  11  C.  B.,  N.  S.  442.) 

If  the  award  is  that  of  the  referees,  it  must  be  signed  by  both  at  the 
same  time  and  place,  and  in  the  presence  of  each  other.  ( Wade  v.  Dow^ 
ling,  23  L.  J.,  Q.  B.  302 ;  4  E.  &  B.  44 ;  Eads  v.  Williams,  24  L.  J.,  Ch. 
531.) 

16.  A  single  referee  shall  make  his  award  ready  for  delivery  (n)  Time  for 
within  twenty-eight  days  after  his  appointment  (o).  award  of 
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roforod  or 
referees. 


Award  in 
respect  of 
oompensa- 
tion  under 
sects.  3,  4, 
and  6. 


Bef  erenoe  to 
and  award 
bj  nmpire. 


Two  referees  shall  make  their  award  ready  for  delivery  within 
twenty-eight  days  after  the  appointment  of  uie  last  appointed  of 
them  (o),  or  witmn  such  extended  time  (if  any)  as  they  from  time 
to  time  {p)  jointly  fix  by  writing  under  their  nands,  so  that  they 
make  their  award  ready  for  delivery  within  a  time  not  exceeding 
in  the  whole  forty-nine  days  after  the  appointment  of  the  last 
appointed  of  them.     (p.  423.) 

(»)  As  soon  as  an  award  is  made  it  is  ''ready  for  deliyery,*'  whidi 
means,  deliveiy  on  request.  {Sobison  v.  Caltpood,  6  Mod.  82 ;  Freeman  v. 
Bemardy  1  Ld.  Baym.  247  ;   VmU  v.  Warner,  1  Wms.  Saund.  327b.) 

(o)  In  reckoning  the  time,  the  day  of  his  appointment  is  not  to  be 
included.     (Re  Highcun  and  Jeeaop,  9  Dow,  203.) 

(/i)  The  time  must  be  extended  during  the  time  preyionsly  fixed  for 
makmg  their  award,  otherwise  their  authority  will  have  expired,  and  the 
extension  will  be  a  nuUity. 

17.  In  any  case  provided  for  by  sects.  3,  4,  or  5,  if  compensation 
is  claimed  under  this  Act,  such  compensation  as  under  any  of  those 
sections  is  to  be  deemed  to  be  substituted  for  compensation  under 
this  Act,  if  and  so  far  as  the  same  can,  consistently  with  the  terms 
of  the  agreement,  if  any,  be  ascertained  by  the  referees  or  the 
umpire,  shall  be  awarded  in  respect  of  any  improvements  thereby 
provided  for,  and  the  award  shall,  when  necessary,  distinguish  sucn 
improvements  and  the  amount  awarded  in  respect  thereof ;  and  an 
award  given  under  this  section  shall  be  subject  to  the  appeal  pro- 
vided by  this  Act. 

The  intention  of  this  section  seems  to  be,  that  every  agreement  made 
under  sects.  3,  4,  and  6  shall  be  construed  as  if  the  prooSure  clauses  of 
the  Act  were  incorporated  therewith.  (See  Smith  v.  Aeock,  63  Xi.  T. 
230,  and  note  to  sect.  6.)  The  agreement  might  contract  the  partiee  out 
of  this  section  by  containing  a  special  arbitration  clause. 

18.  Where  two  referees  are  appoiQted  and  act  (9),  if  they  fail  to 
make  their  award  ready  for  deHvery  within  Uie  time  aiforesaid, 
then,  on  the  expiration  of  that  time,  their  authority  shall  cease, 
and  thereupon  the  matters  referred  to  them  shall  stand  referred  to 
the  umpire,  (r) 

The  umpire  shall  make  his  award  ready  for  delivery  U)  within 
twenty-eight  days  after  notice  in  writing  given  to  him  by  either 
party  or  referee  of  the  reference  to  him,  or  within  such  extended 
time  (if  any)  as  the  registrar  of  the  county  court  from  time  to  time 
appoints,  on  the  application  of  the  umpire  or  of  either  party,  made 
before  the  expiration  of  the  time  appointed  by  or  extended  under 
this  section,  {t)    (p.  423.) 

Sects.  17  to  19  seem  to  have  got  transposed.  In  natural  order  the 
18th  should  follow  the  16th,  and  the  nth  should  follow  the  19th. 

(q)  It  appears  that  the  referees  must  "  act,'*  and  fail  to  award  before 
the  authority  of  the  tunpire  arises.  If  they  fail  to  act,  fresh  referees 
must  be  appointed  under  sect.  9. 

(r)  The  duty  of  the  umpire  when  he  acts  is  to  decide  upon  the  whole 
of  the  matters  in  difference,  and  not  merely  any  particular  point  upon 
which  the  referees  may  have  disagreed. 

(i\  See  note  («i)  to  sect.  16. 

\t)  By  consent  the  time  could  be  extended  without  any  application  to 
the  Court.     (See  Falmer  v.  MetropoliUm  JRaiL  Co.,  81  L.  J.,  Q.  B.  269.) 
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19.  The  award  shall  not  award  a  sum  generally  for  oompensa-  Award  to  give 
tion,  but  shall,  so  far  as  possible,  specify :  particnlars. 

(a)  The  several  improvements,  acts,  and  things  in  respect 
whereof  compensation  is  awarded,  and  the  several  matters 
and  thin^  taken  into  account  imder  the  provisions  of  this  Act 
in  reduction  or  augmentation  of  such  compensation ; 

(b)  The  time  at  whidi  each  improvement,  act,  or  thing  was  exe- 
cuted, done,  committed,  or  permitted ; 

(c)  The  sum  awarded  in  respect  of  each  improvement,  act, 
matter,  and  thing ;  and 

(d)  Where  the  landlord  desires  to  charge  his  estate  with  the 
amount  of  compensation  found  due  to  the  tenant,  the  time  at 
which,  for  the  purposes  of  such  charge,  each  improvement,  act, 
or  thing  in  respect  of  which  compensation  is  awarded  is  to  be 
deemed  to  be  exhausted,  (u)    (p.  423.) 

(u)  The  Act  supplies  no  rale  for  aaoertaining  when  improvements  are 
to  oe  deemed  exhausted,  as  did  the  Aot  of  1875.  Where,  however,  the 
landlord  intends  to  obteon  a  oharee  npon  the  holding  under  sect.  29,  he 
should  make  a  specific  request  to  the  referees  or  umpire  to  make  a  decla- 
ration upon  the  point  in  the  award.  If  no  suoh  request  is  made,  the 
award  would  not  be  subject  to  be  impeached  for  the  omission. 

20.  The  costs  of  and  attending  the  reference  {xY  including  the  Costs  of 
remuneration  of  the  referee  or  referees  and  umpire,  wnere  the  umpire  reference, 
has  been  required  to  act  (y),  and  including  other  proper  expenses, 

shall  be  borne  and  paid  by  the  parties  in  such  proportion  as  to  the 
referee  or  referees  or  umpire  appears  just  (p.  423\  regard  being  had 
to  the  reasonableness  or  unreasonableness  of  the  claim  of  either 
party  in  respect  of  amount,  or  otherwise,  and  to  all  the  circumstances 
of  the  case. 

The  award  may  direct  the  payment  of  the  whole  or  any  part  of 
the  costs  aforesaid  by  the  one  ptuiy  to  the  other. 

The  costs  aforesaid  shall  be  subject  to  taxation  by  the  registrar 
of  the  coimty  court,  on  the  application  of  either  "party t  but  that 
taxation  shall  be  subject  to  review  by  the  judge  of  the  county 
court,     (p.  423.) 

{z)  Not  costs  prior  to  the  reference. 

(y)  The  referees  and  umpire  are  entitled  to  retain  their  award  until 
their  foes  are  paid,  and  this  notwithstanding  their  charges  are  subject  to 
taxation. 

21.  The  award  shall  fix  a  day,  not  sooner  than  one  month  after  Day  for 
the  delivery  of  the  award  (z),  for  the  payment  of  money  awarded  payment, 
for  compensation,  costs,  or  otherwise,    (p.  423.) 

(t)  That  is,  one  calendar  month  after  the  award  is  actually  delivered  to 
one  of  the  piuties,  not  from  the  time  it  is  ready  for  delivery.  It  is  usual 
when  the  award  is  taken  up  by  the  one  party  to  send  a  plain  copy  to  the 
other  party.  This  should  alwavs  be  done,  to  enable  the  person  who  does 
not  take  up  the  award  to  appeal  if  necessary. 

22.  A  submission  or  award  shall  not  be  made  a  rule  of  any  Court,  Submission 

or  be  removable  by  any  process  into  any  Court,  and  an  award  shall  ^^  *^  be  re- 
movable, fto. 
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not  be  questioned  otherwise  than  as  provided  by  this  Act.  (a) 
(p.  423.) 

(a)  But  see  ante,  p.  421. 

Appeal  to  23.  Where  the  sum  claimed  for  compensation  exceeds  1007.  n>\ 

oounty  oourt.    either  party  may,  within  seyen  days  after  delivery  of  the  award  (c), 

appeal  agamst  it  to  the  jndge  of  the  comity  court  on  all  or  any  of 

tne  following  grounds : 

1.  That  the  award  is  invalid  ; 

2.  That  tiie  award  proceeds  wholly  or  in  part  upon  an  improper 

application  of  or  upon  the  omission  properly  to  apply  ^e 
special  provisions  of  sects.  3,  4,  or  5  of  this  Act ; 

3.  That  compensation  has  been  awarded  for  improvements,  acts, 

or  things,  breaches  of  covenants  or  agreements,  or  for  com- 
mitting or  permitting  waste,  in  respect  of  which  the  party 
claiming  was  not  entitled  to  compensation  ; 

4.  That  compensation  has  not  been  awarded  for  improvements, 

acts,  or  things,  breaches  of  covenants  or  agreements,  or  for 
committing  or  permitting  waste,  in  respect  of  which  the 
party  claiming  was  entitled  to  compensation ; 
and  the  judge  shall  hear  and  determine  the  appeal,  and  may,  in  his 
discretion,  remit  the  case  to  be  reheard  as  to  tne  whole  or  any  part 
thereof  by  the  referee  or  referees  or  umpire,  with  such  directions  as 
he  may  think  fit. 

If  no  appeal  is  so  brought,  the  award  shall  be  final. 

The  decision  of  the  judge  of  the  county  court  on  appeal  shall  be 
final,  save  that  the  judge  shall,  at  the  request  of  either  party,  state 
a  special  case  on  a  question  of  law  for  the  judgment  of  the  High 
Court  of  Justice  {d)  (p.  424),  and  the  decision  of  the  High  Court  on 
the  case,  and  ree^)ecting  costs  and  any  other  matter  connected 
therewith,  shall  be  final,  and  the  judge  of  the  county  oourt  shall 
act  thereon. 

(b)  The  amonnt  of  the  claim,  not  the  sum  awarded,  governs  the  right 
of  appeal.     {AntSy  p.  423.) 

For  the  procedure  on  an  appeal,  see  0.  C.  Rules,  1889,  Ord.  XL.,  antt>, 
p.  424. 

{e)  See  note  (z)  to  sect.  21. 

(d)  It  is  compulsozy  upon  the  judge  to  state  a  case  upon  a  point  of  law 
if  required.  As  to  the  power  of  a  referee  or  umpire  to  state  a  case,  see 
ant€f  p.  422,  and  note  (m)  to  sect.  12. 

Beooyery  of  24.  Where  any  money  agreed  or  awarded  or  ordered  on  appeal 
compensation,  to  be  paid  for  compensation,  costo,  or  otherwise,  is  not  paid  wiuiin 
fourteen  days  after  the  time  when  it  is  agreed  or  awarded  or  ordered 
to  be  paid,  it  shall  be  recoverable,  upon  order  made  by  the  judge  of 
the  county  court,  as  money  ordered  by  a  county  court  under  ite 
ordinary  jurisdiction  to  be  paid  is  recoverable,    (p.  425.) 

This  does  not  apply  where  the  landlord  is  a  trustee,  or  reoeiTee  the  rent 
otherwise  than  for  nis  own  benefit.  In  such  a  ease  the  oompensatioii  ia 
reooverable  under  sect.  31. 

Appointment        25.  Where  a  landlord  or  tenant  is  an  infant  without  a  guardian, 

of  guardian,     or  is  of  unsound  mind,  not  so  found  by  inquisition,  the  county  court, 

on  the  application  of  any  person  interested,  may  appoint  a  guardian 
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of  the  infant  or  person  of  unsuund  mind  for  the  purposes  of  this 
Act,  and  may  change  the  guardian  if  and  as  occasion  requires. 

26.  Where  the  appointment  of  a  person  to  act  as  the  next  friend  PioTisions 
of  a  married  woman  is  required  (c)  for  the  purposes  of  this  Act,  the  respecting 
county  court  may  make  such  appointment,  and  may  remove  or  married 
change  that  next  friend  if  and  as  occasion  requires.  women. 

A  woman  married  before  the  commencement  of  the  Married  45  &  46  Viot. 
Women's  Property  Act,  18S2(/),  entitled  for  her  separate  use  to  c.  75. 
land,  her  title  to  which  accrued  before  such  commencement  as 
aforesaid,  and  not  restrained  from  anticipation,  shall,  for  tiie  pur- 
poses of  this  Act,  be  in  respect  of  land  as  if  she  was  unmarried. 

Where  any  other  woman  married  before  the  commencement  of 
the  Married  Women's  Property  Act,  1882  (/),  is  desirous  of  doing 
any  act  under  this  Act  in  respect  of  land,  her  title  to  which  accrued 
before  such  commencement  as  aforesaid,  her  husband's  concurrence 
shall  be  requisite,  and  she  shall  be  examined  apart  from  him  by 
the  county  court,  or  by  the  judge  of  the  county  court  for  the  place 
where  she  for  the  time  bemg  is,  touching  her  knowledge  of  the 
nature  and  effect  of  the  intended  act,  and  it  shall  be  ascertained 
that  she  is  acting  freely  and  voluntarily. 

(ij  It  is  not  yery  obvious  when  a  next  friend  is  required.  If  she  is 
acting  in  respect  of  her  separate  property  she  can  act  alone ;  if  it  is  not 
her  separate  property  her  nusband  must  concur,  but  in  neither  case  is  a 
next  friend  neceflsary. 

If  the  married  woman  is  an  infant,  sect.  25  applies,  and  a  guardian 
should  be  appointed. 

(/)  Ist  Jaouary,  1883. 

27.  The  costs  of  proceedings  in  the  county  court  under  this  Act  Costs  in 
shall  be  in  the  discretion  of  the  Court,     (p.  424.)  ootmty  court. 

The  Lord  Chancellor  may  from  time  to  time  prescribe  a  scale  of 
costs  for  those  proceedings,  and  of  costs  to  be  taxed  by  the  registrar 
of  the  Court. 

28.  Any  notice,  request,  demand,  or  other  instrument  under  this  Service  of 
Act  may  be  served  on  the  person  to  whom  it  is  to  be  given,  either  notice,  &c. 
personally  or  by  leaving  it  for  him  at  his  last  known  place  of  abode 

m  England,  or  by  sendmg  it  through  the  post  in  a  registered  letter 
addressed  to  him  there ;  and  if  so  sent  by  post  it  shall  be  deemed  to 
have  been  served  at  the  time  when  the  letter  containing  it  would  be 
delivered  in  ordinary  course;  and  in  order  to  prove  service  by  letter 
it  shall  be  sufficient  te  prove  that  the  letter  was  properly  addressed 
and  posted,  and  that  it  contained  the  notice,  request,  demand,  or 
other  instrument  to  be  served. 

This  does  not  appear  to  apply  to  a  notice  to  quit  given  under  sect.  33. 
That  section  merely  lengpthens  the  common  law  notice  in  certain  cases, 
and  a  notice  to  quit  is  not  a  notice  under  this  Act. 

Charge  of  TenanVa  Compenaation, 

29.  A  landlord,  on  paying  to  the  tenant  the  amount  due  to  him  Power  for 
in  respect  of  compensation  under  this  Act,  or  in  respect  of  com-  landlord  on 
pensation  authorized  by  this  Act  to  be  substituted  for  compensation  paying  com- 
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pen{«ation  to  under  this  Act,  or  on  expending  such  amount  as  may  be  neoessaiy 
obtain  oharge.  to  execute  an  improyement  under  the  second  part  of  the  first 
schedule  hereto,  after  notice  ^ven  by  the  tenant  of  his  intention  to 
execute  such  improyement  in  accordance  with  this  Act,  shall  be 
entitled  to  obtain  from  the  county  court  a  charge  (^)  on  the  holdinff, 
or  any  part  thereof,  to  the  amount  of  the  sum  so  paid  or  expended. 
(p.  4250 

The  dourt  shall,  on  proof  of  the  payment  or  expenditure,  and  on 
bein^  satisfied  of  the  ooseryance  in  good  faith  by  the  parties  of  the 
conditions  imposed  by  this  Act,  make  an  order  charging  the  hold- 
ing, or  any  part  thereof,  with  repayment  of  the  amount  paid  or 
expended,  with  such  interest,  and  by  such  instalments,  and  with 
such  directions  for  giying  effect  to  the  charge,  as  the  Gk)urt  thinks 
fit. 

But,  where  the  landlord  obtaining  the  charge  is  not  absolute 
owner  of  the  holding  for  his  own  benefit,  no  instalment  or  interest 
shall  be  made  payable  after  the  time  when  the  improyement  in 
respect  whereof  compensation  is  paid  will,  where  an  award  has 
been  made,  be  taken  to  haye  been  exhausted  according  to  the 
declaration  of  the  award,  and  in  any  other  case  after  the  time  when 
any  such  improyement  will,  in  the  opinion  of  the  Court,  after 
hearing  such  eyidence  (if  any)  as  it  thinks  expedient  (^),  haye 
become  exhausted. 

The  instalments  and  interest  shall  be  charged  in  fayour  of  the 
landlord,  his  executors,  administrators,  and  assigns. 

The  estate  or  interest  of  any  landlord  holding  for  an  estate  or 
interest  determinable  or  liable  to  forfeiture  by  reason  of  his  creat- 
ing or  suffering  any  charge  tiiereon  shall  not  be  determined  or 
forfeited  by  reason  of  his  obtaining  a  charge  under  this  Act, 
anything  in  any  deed,  will,  or  other  instrument  to  the  contrary 
thereof  notwithstanding. 
45  &  46  Vict.  Capital  money  arising  under  the  Settled  Land  Act,  1882  (t),  may 
c.  38.  be  applied  in  payment  of  any  moneys  expended  and  costs  incurred 

by  a  landlord  under  or  in  pursuance  oi  this  Act  in  or  about  the 
execution  of  any  improyement  mentioned  in  the  first  or  second 
['First.]  parts  of  the*  schedule  hereto,  as  for  an  improyement  authorized 
by  the  said  Settled  Land  Act  (Ap)  ;  and  such  money  may  also  be 
applied  in  dischargee  of  any  charge  created  on  a  holding  under  or 
in  pursuance  of  this  Act  in  respect  of  any  such  improyement  as 
aforesaid,  as  in  discharge  of  an  incumbrance  authorized  by  the 
said  Settled  Land  Act  to  be  discharged  out  of  such  capital  money, 
(p.  426.) 

Apart  from  the  proyisions  of  this  Aot  the  landloxd  for  the  time  being 
is  liable  to  pay  the  tenant  for  any  improyements  or  away- going  rights  to 
which  tho  tenant  is  entitled.  Where  the  landlord  is  only  a  tenant  for 
Uf e  he  is  not  entitled  to  a  ohargfe  upon  the  property  or  to  be  indemnified 
by  the  remainderman  for  any  pimnents  made  for  unexhausted  improye* 
ments.  {Man»el  y.  Norton^  52  L,  J.,  Oh.  357 ;  22  Ch.  D.  769.)  This 
will  be  still  the  liability  of  a  tenant  for  life  unless  he  obtains  a  oharging 
order  under  this  Act,  the  effect  of  which  will  enable  him  to  raise  the 
amount  by  a  chargfe,  whioh  will  extend  the  liability  to  pay  to  the  landlord 
for  the  time  being  until  the  improvements  are  exhausted. 

Where  a  tenant  for  life  was  landlord,  and  he  died  before  paying  the 
amount  due  for  compensation  under  the  Act,  his  ezeontors  w«ie  hold  to 


Afp.  B.]  46  &  47  Vict.  cap.  61.  643 

be  entitled  to  a  charge  under  tibis  section.  (Oough  v.  Qtmgh,  [1891]  2 
Q.  B.  666 ;  60  L.  J.,  Q.  B.  726 ;  65  L.  T.  110.) 

(^)  See  note  (Q  to  sect.  30.  The  charge  must  be  registered  under  the 
Land  Charges  Eegistration  and  Seazehee  Act,  1888.  (51  &  62  Vict,  c  61, 
88.  4,  10.) 

(A)  Probably  the  certificate  of  the  referees  or  umpire  would  be  accepted 
by  the  Court  as  sufficient  evidence. 

0  As  to  what  are  capital  moneys  under  the  Act,  see  Wolst.  &  Tu. 
S.  L.  A.  80. 

{k)  See  sect.  26  of  S.  L.  A.  1882. 

For  charge  under  this  Act  the  forms  in  the  schedules  to  the  Improve-  Forms  of 
ment  of  Land  Act,  1864  (27  &  28  Vict.  c.  114),  will  be  found  a  ocmyenient  charges, 
guide. 

80.  The  sum  charged  by  the  order  of  a  ootmty  court  under  this  Incidence  of 
Act  shall  be  a  charge  (2)  on  the  holding,  or  the  pi^  tiiereof  charged,  charge. 

for  the  landlord's  interest  therein,  and  for  all  interests  therein 
subsequent  to  that  of  the  landlord  (m) ;  but  so  that  the  charge  shall 
not  extend  beyond  the  interest  of  the  landlord,  his  executors, 
administrators,  and  assigns,  in  the  tenancy  where  the  landlord  is 
himself  a  tenant  of  the  holding,    (p.  426.) 

(/)  Under  the  Conye^ancing  Act,  1881  (44  &  46  Vict.  c.  41,  s.  2, 
Bub-s.  6),  '* charge''  is  indud^  in  the  definition  of  a  mortgagee,  and  the 
holder  of  a  charge  under  this  Act  would  have  the  powers  of  a  mortgagee 
under  the  Conveyancing  Act. 

(m)  That  is  to  say,  it  is  a  liability  attaching  to  the  land  like  a  coyenant 
running  with  the  land :  but  it  is  not  a  very  cdear  way  of  saying  it. 

81.  Where  the  landlord  is  a  person  entitled  to  receive  the  rents  Provision  in 
and  profits  of  any  holding  as  trustee,  or  in  any  character  otherwise  OA^e  of 
than  for  his  own  benefit,  the  amount  due  from  such  landlord  in  trustee, 
respect  of  compensation  under  this  Act,  or  in  respect  of  compensa- 
tion authorized  by  this  Act  to  be  substituted  for  compensation 

under  this  Act,  shall  be  charged  and  recoyered  as  follows,  and  not 
otherwise;  (that  is  to  say,) 

(1)  The  amount  so  due  shall  not  be  recoverable  personally  against 
such  landlord,  nor  shall  he  be  under  any  liaoility  to  pay  such 
amount,  but  the  same  shall  be  a  charge  on  and  recoverable 
against  the  holding  only.     (p.  425.) 

(2)  Such  landlord  shall,  either  before  or  after  having  paid  to  the 
tenant  the  amount  due  to  him,  be  entitled  to  obtain  from  the 
county  court  a  charge  on  the  holding  to  the  amount  of  the 
sum  required  to  be  paid  or  which  has  been  paid,  as  the  case 
may  be,  to  iihe  tenant. 

(3)  If  such  landlord  nee;lect  or  fail  within  one  month  after  the 
tenant  has  quitted  his  nolding  to  pay  to  the  tenant  the  amount 
due  to  him,  then  after  the  expiration  of  such  one  month  the 
tenant  shall  be  entitled  to  obtain  from  the  county  court  in 
favour  of  himself,  his  executors,  administrators,  and  assigns,  a 
charge  on  the  holding  to  the  amount  of  the  sum  due  to  him, 
and  of  all  costs  properly  incurred  by  him  in  obtaining  the 
charge  or  in  raising  the  amount  due  thereunder. 

(4)  The  Court  shall,  on  proof  of  the  tenant's  title  to  have  a 
charge  made  in  his  favour,  make  an  order  charging  the  hold- 
ing with  payment  of  the  amount  of  the  charge,  including  costs, 
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made  by  a 
oompany. 


in  like  maimer  and  form  as  in  case  of  a  charge  which  a  landlord 
is  entitled  to  obtain. 

Where  oompensation  for  improvements  oompriaed  in  Part  1  or  2  of  the 
schedule  is  charged  by  an  oider  imder  this  section,  the  charge  most  be 
registered  under  the  Land  Charges  Registration  and  Searches  Act»  1888. 
(53  &  64  Vict.  c.  67,  s.  3.) 

82.  Any  company  now  or  hereafter  incorporated  by  Parliament, 
and  haying  power  to  advance  money  for  the  improvement  of  land, 
may  take  an  assignment  of  any  charge  made  oy  a  county  conrt 
under  the  provisions  of  this  Act,  upon  such  terms  and  conditions  as 
may  be  agreed  upon  between  such  company  and  the  person  entitled 
to  such  charge;  and  such  company  may  assign  any  charge  so 
acquired  by  them  to  any  person  or  persons  whomsoever,     (p.  425.) 


Tune  of  notice 
to  quit. 


Notice  to  Quit, 

88.  Where  a  half-year's  notice,  expiring  with  a  ^ear  of  tenancy, 
is  by  law  necessary  (n)  and  sufficient  for  determination  of  a  tenancy 
from  year  to  year,  in  the  case  of  any  such  tenancy  under  a  contract 
of  tenancy  made  either  before  or  after  the  commencement  of  this 
Act,  a  year's  notice  so  expiring  shall  by  virtue  of  this  Act  be 
necessary  and  sufficient  for  the  same,  unless  the  landlord  and 
tenant  of  the  holding,  by  writing  under  their  hands,  agree  that 
this  section  shall  not  apply,  in  which  case  a  half-year's  notice  shall 
continue  to  be  sufficient  (pp.  4,  380) ;  but  nothing  in  this  section 
shall  extend  to  a  case  where  the  tenant  is  adjudged  bankrupt,  or 
has  filed  a  petition  for  a  composition  or  arrangement  with  his 
creditors. 

(»)  By  law,  means,  by  implication  of  law,  necessary,  so  that  the 
section  is  restnoted  to  those  cases  where  there  has  been  no  stipulatioQ  as 
to  length  of  notice,  and  if  half  a  year*s  notice  is  expressly  stipulated  for, 
it  will  be  sufficient,  and  the  Act  will  not  apply.  {Barlow  v.  Tm/,  15  Q. 
B.  D.  601 ;  54  L.  J.,  Q.  B.  564  ;  and  see  ante,  p.  4.) 


Tenant's 
property  in 
fixtures, 
machinery, 


Fixtures. 

34.  Where  after  the  commencement  of  this  Act  a  tenant  aflSxes 
to  his  holding  any  engine,  machinery,  fencing,  or  other  fixture,  or 
erects  any  building  for  which  he  is  not  under  this  Act  or  otherwise 
entitled  to  compensation,  and  which  is  not  so  affixed  or  erected  in 
pursuance  of  some  obligation  in  that  behalf  or  instead  of  some  fix- 
ture or  building  belonging  to  the  landlord,  then  such  fixture  Cfr 
building  shall  be  the  property  of  and  be  removable  by  the  tenant 
before  or  within  a  reasonable  time  after  the  termination  of  the 
tenancy,     (p.  396.) 

Provided  as  follows : 

1.  Before  the  removal  of  an^  fixture  or  building  the  tenant  shall 
pay  all  rent  owing  by  him,  and  shall  perform  or  satisfy  all 
other  his  obligations  to  the  landlord  in  respect  to  the  holding : 

2.  In  the  removal  of  any  fixture  or  building  the  tenant  shall  not 
do  any  avoidable  damage  to  any  other  building  or  other  part 
of  the  holding : 
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3.  Immediately  after  the  removal  of  any  fixture  or  building  the 
tenant  shall  make  good  all  damage  occasioned  to  any  other 
building  or  other  part  of  the  holding  by  the  removal : 

4.  The  tenant  shall  not  remove  an^r  fixture  or  building  without 
giving  one  month's  previous  notice  in  writing  to  the  landlord 
of  the  intention  of  the  tenant  to  remove  it : 

5.  At  any  time  before  the  ex}>iration  of  the  notice  of  removal 
the  landlord,  by  notice  in  writing  given  b^  him  to  the  tenant, 
may  elect  to  purchase  any  fixture  or  buildmg  comprised  in  the 
notice  of  removal,  and  any  fixture  or  building  thus  elected  to 
be  purchased  shall  be  left  by  the  tenant,  and  ahall  become  the 
property  of  the  landlord,  who  shall  pay  the  tenant  the  fair 
value  thereof  to  an  incoming  tenant  of  the  holding ;  and  any 
difference  as  to  the  value  shall  be  settled  by  a  reference  under 
this  Act,  as  in  case  of  compensation  (but  without  appeal), 
(pp.  397,  421.) 

Crown  and  Ihtchy  Lands. 

35.  This  Act  shall  extend  and  apply  to  land  belonging  to  her  AppUcstionol 
Majesty  the  Queen,  her  heirs  and  successors,  in  right  of  the  Grown.  Act  to  Grown 

With  respect  to  such  land,  for  the  purposes  of  this  Act,  the  lands, 
commissioners  of  her  Majesty's  woods,  forests,  and  land  revenues, 
or  one  of  them,  or  other  the  proper  officer  or  body  having  charge 
of  such  land  for  the  time  being,  or  in  case  there  is  no  sudi  officer 
or  body,  then  such  person  as  her  Majesty,  her  heirs  or  successors, 
may  appoint  in  writmg  under  the  royal  sign  manual,  shall  repre- 
sent her  Majesty,  her  heirs  and  successors,  and  shall  be  deemed  to 
be  the  landlord. 

Any  compensation  payable  under  this  Act  by  the  commissioners 
of  her  Majesty's  woods,  forests,  and  land  revenues,  or  either  of 
them,  in  respect  of  an  improvement  mentioned  in  the  first  or 
second  part  ot  the  first  schedule  hereto,  shall  be  deemed  to  be  pay- 
able in  respect  of  an  improvement  of  land  within  sect.  1  of  the 
Grown  Lands  Act,  1866,  and  the  amount  thereof  shall  be  charged 
and  repaid  as  in  that  section  provided  with  respect  to  the  costs, 
charges,  and  expenses  therein  mentioned. 

Any  compensation  payable  imder  this  Act  by  those  commis- 
sioners, or  either  of  them,  in  respect  of  an  improvement  mentioned 
in  the  third  part  of  the  firot  schedule  hereto,  ahall  be  deemed  to  be 
part  of  the  expenses  of  the  management  of  tiie  land  revenues  of  the 
Grown,  and  shall  be  payable  to  those  commissioners  out  of  such 
money  and  in  such  manner  as  the  last-mentioned  expeuBes  are  by 
law  payable. 

86.  This  Act  shall  extend  and  apply  to  land  belonging  to  her  Application  ol 
Majesty,   her   heirs  and  successors,  in  right  of    the  Duchy  of  Act  to  land 
Lancaster.  of  Duchy  of 

With  respect  to  such  land,  for  the  purposes  of  this  Act,  the  ohan-  l^ancaster. 
cellor  for  the  time  being  of  the  duchy  snail  represent  her  Majesty, 
her  heirs  and  successors,  and  shall  be  deemed  to  be  the  landlord. 

The  amount  of  any  compensation  payable  under  this  Act  by  the 
chancellor  of  the  duchy  in  respect  of  an  improvement  mentioned  in 
the  first  or  second  part  of  the  first  schedule  to  this  Act  shall  be 
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deemed  to  be  an  expense  inciured  in  improvement  of  land  belong- 
ing to  her  Majesty,  her  heirs  or  successors,  in  right  of  the  dnchj, 
within  sect.  25  of  the  Act  of  the  57th  year  of  King  George  l£e 
Third,  c.  97,  and  shall  be  raised  and  paid  as  in  that  section  proyided 
with  respect  to  the  expenses  therein  mentioned. 

The  amount  of  any  compensation  payuble  under  this  Act  by  the 
chancellor  of  the  duchy  in  respect  of  an  improvement  mentioned  in 
the  third  part  of  the  first  schedule  to  this  Act  shall  be  paid  out  of 
the  annual  revenues  of  the  duchy. 

37.  This  Act  shall  extend  and  apply  to  land  belonging  to  the 
Duchy  of  Cornwall. 

-  With  respect  to  such  land,  for  the  purposes  of  this  Act,  such 
person  as  the  Duke  of  Cornwall  for  the  tmie  being,  or  other  the 
personage  for  the  time  being  entitled  to  the  revenues  and  possessions 
of  the  Duchy  of  Cornwall,  from  time  to  time,  by  sign  manual,  war- 
rant, or  otherwise,  appoints,  shall  represent  the  Duke  of  Cornwall 
or  other  the  personage  aforesaid,  and  oe  deemed  to  be  the  landlord, 
and  may  do  any  act  or  thing  under  this  Act  which  a  landlord  is 
authorized  or  required  to  do  thereunder. 

Any  compensation  payable  under  this  Act  by  the  Duke  of  Corn- 
wall, or  other  the  personage  aforesaid,  in  respect  of  an  improvement 
mentioned  in  the  first  or  second  part  of  the  first  schedule  to  this  Act 
shall  be  deemed  to  be  payable  in  respect  of  an  improvement  of  land 
within  sect.  8  of  the  Duchy  of  Cornwall  Management  Act,  1863,  and 
the  amount  thereof  may  be  advanced  and  ^aid  from  the  money 
mentioned  in  that  section,  subject  to  the  provision  therein  made  for 
repayment  of  sums  advanced  for  improvements. 


Landlord, 
ardhbishop 
or  biahop. 


Landlord 
incumbent 
of  benefice. 


Ecclesiastical  and  Chariiy  Lands, 

88.  Where  lands  are  assigned  or  secured  as  the  endowment  of  a 
see,  the  powers  by  this  Act  conferred  on  a  landlord  shall  not  be 
exercised  by  the  archbishop  or  bishop,  in  respect  of  those  lands, 
except  with  the  previous  approval  in  writing  of  the  estates  com- 
mittee of  the  ecclesiastical  commissioners  for  England,     (p.  425.) 

89.  Where  a  landlord  is  incumbent  of  an  ecclesiastical  benefice, 
the  powers  by  this  Act  conferred  on  a  landlord  shall  not  be  exer- 
cised by  him  in  respect  of  the  glebe  land  or  other  land  belonging  to 
the  benefice,  except  with  the  previous  approval  in  writing  of  the 
patron  of  the  benefice,  that  is,  the  person,  officer,  or  authon^  who, 
m  case  the  benefice  were  vacant,  would  be  entitled  to  present  thereto, 
or  of  the  governors  of  Queen  Anne*s  bounty  (that  is,  the  governors 
of  the  bounty  of  Queen  Anne  for  the  augmentation  of  the  mainten- 
ance of  the  poor  clergy.) 

Li  every  such  case  the  governors  of  Queen  Anne's  bounty  may, 
if  thev  think  fit,  on  behalf  of  the  incumbent,  out  of  any  money  in 
their  hands,  pay  to  the  tenant  the  amount  of  compensation  due  to 
hiTTi  under  this  Act ;  and  thereupon  they  may,  instead  of  the  in- 
cumbent, obtain  from  the  county  court  a  charge  on  the  holding,  in 
respect  thereof,  in  favour  of  themselves. 

Every  sudi  charge  shall  be  effectual,  notwithstanding  any  change 
of  the  incumbent,    (p.  425.) 


Apf.  B.]  46  A  47  Vict.  CAP.  61.  647 

40.  The  powers  by  this  Act  conferred  on  a  landlord  in  reerpect  of  Landlord, 
charging  the  land  shall  not  be  exercised  by  trustees  for  eccleeoastioal  charity 

or  charitable  purposes,  except  with  the  preyious  approval  in  writing  trosteeB,  &o. 
of  the  charity  commisaionerB  for  England  and  Wales,    (p.  425.) 

Beaumption  for  ImprovemeTUs,  and  Miscellaneous, 

41.  Where  on  a  tenancy  from  year  to  year  a  notice  to  quit  is  Besumption 
given  by  the  landlord  with  a  view  to  the  use  of  land  for  any  of  the  of  possession 
following  purposes : —  for  oottages, 

The  erection  of  farm  labourers*  cottages  or  other  houses,  with  or  ^* 
without  gardens ; 

The  proyidmg  of  gardens  for  existing  farm  labourers'  cottages  or 
other  houses ; 

The  allotment  for  labourers  of  land  for  gardens  or  other  pur- 
poses; 

The  planting  of  trees ; 

The  opening  or  working  of  any  coal,  ironstone,  limestone,  or 
other  mineral,  or  of  a  stone  quarry,  clay,  sand,  or  gravel  pit, 
or  the  construction  of  any  works  or  buildiugs  to  be  used  in 
connection  therewith ; 

The  obtaining  of  brick  earth,  gravel,  or  sand ; 

The  making  of  a  watercourse  or  reservoir ; 

The  making  of  any  road,  railway,  tramroad,  siding,  canal,  or 
basin,  or  any  wharf,  pier,  or  other  work  connected  therewith ; 
and  the  notice  to  quit  so  states,  then  it  shall,  by  virtue  of  this  Act, 
be  no  objection  to  the  notice  (n)  that  it  relates  to  part  only  of  the 
holding,     (p.  384.) 

In  every  such  case  the  provisions  of  this  Act  respecting  compen- 
sation shful  apply  as  on  determination  of  a  tenancy  in  respect  of  an 
entire  holding. 

The  tenant  shall  also  be  entitled  to  a  proportionate  reduction  of 
rent  in  respect  of  the  land  comprised  in  the  notice  to  quit,  and  in 
respect  of  any  depreciation  of  the  value  to  him  of  the  residue  of  the 
holding,  caused  by  the  withdrawal  of  that  land  from  the  holding  or 
by  the  use  to  be  made  thereof  (pp.  275,  384),  and  the  amount  of 
^at  reduction  shall  be  ascertained  by  agreement  or  settled  by  a 
reference  under  this  Act,  as  in  case  of  compensation  (but  without 
appeal),  (o)    (p.  422.) 

The  tenant  shall  further  be  entitled,  at  any  time  within  twenty- 
eight  days  after  service  of  the  notice  to  quit,  to  serve  on  the  land- 
lord a  notice  in  writing  to  the  effect  that  he  (the  tenant)  accepts  the 
same  as  a  notice  to  quit  the  entire  holding,  to  take  effect  at  the 
expiration  of  the  then  current  year  of  tenancy ;  and  the  notice  to 
quit  shall  have  effect  accordingly,     (p.  384.) 

There  is  no  power  to  resume  possession  of  land  held  for  a  term  of 


(n)  The  notioe  to  quit  to  be  valid  must  state  the  purpose  for  whioh  the 
portion  of  land  to  whidi  it  rdates  is  required. 

(o)  It  would  not  g^erally  be  necessary  to  call  witnesses  for  this  pur- 
pose (Bottomley  v.  Ambler y  38  L.  T.  645  ;  26  W.  B.  566),  nnless  rome 
eztraordinaTy  daiin  were  set  up  as  to  depreciation  of  the  residue  of  the 
holding. 

nn2 
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FroTinon  as  42.  Subject  to  the  provisions  of  this  Act  in  relation  to  crown, 
to  limited  duchy,  ecclesiastical,  and  churity  lands,  a  landlord,  whatever  may 
owners.  }^  "^  estate  or  interest  in  his  holding,  may  give  any  consent,  make 

any  agreement,  or  do  or  have  done  to  him  any  act  in  relation  to 
improvements  in  respect  of  which  compensation  is  payable  imder 
this  Act  which  he  might  give  or  make  or  do  or  have  done  to  him  if 
he  were,  in  the  case  of  an  estate  of  inheritance,  owner  thereof  in 
fee,  and  in  the  case  of  a  leasehold,  possessed  of  the  whole  estate  in 
the  leasehold,     (p.  425.) 

Provision  in  43.  When,  by  any  Act  of  Parliament,  deed,  or  other  instrument, 
oaee  of  reser-  a  lease  of  a  holding  is  authorized  to  be  made,  provided  that  the 
vation  of  rent,  best  rent,  or  reservation  in  the  nature  of  rent,  is  by  such  lease 
reserved,  then,  whenever  any  lease  of  a  holding  is,  under  such 
authoiity,  made  to  the  tenant  of  the  same,  it  shall  not  be  necessary, 
in  estimating  such  rent  or  reservation,  to  take  into  account  against 
the  tenant  the  increase  (if  any)  in  the  value  of  such  holdins  arising 
from  any  improvements  made  or  paid  for  by  him  on  such  holding, 
(p.  37.) 

This  is  a  common  restriction  in  leasing  powers  in  instroments,  and  the 
Settled  Land  Act,  1882  (46  &  46  Vict.  o.  88),  s.  7  (tmU,  p.  36),  is  a 
familiar  instanoe  of  it  in  an  Act  of  Parliament.  As  to  the  meaning  of 
"  best  rent,"  see  ante,  p.^28  ;  Farwell,  Powers,  614. 


Limitation  of 
distress  in 
respect  of 
amount  and 
time. 


PART  n.— Distress. 

44.  After  the  commencement  of  this  Act  it  shall  not  be  lawful 
for  any  landlord  entitled  to  the  rent  of  any  holding  to  whidi  this 
Act  applies,  to  distrain  for  rent  ( 2))  which  became  due  in  respect  of 
such  nolding  more  than  one  year  before  the  making  of  suoh  dis- 
tress (p.  278X  excei>t  in  the  case  of  arrears  of  rent  in  respect  of  a 
holding  to  wnich  this  Act  applies  existing  at  the  time  of  the  passing 
of  this  Act  {q)y  which  arrears  shall  be  recoverable  b^  distress  up  to 
the  Ist  day  of  January,  1885,  to  the  same  extent  as  if  this  Act  nad 
not  passed.,  {r) 

Provided  tnat  where  it  appears  that  according  to  the  ordinary 
course  of  dealing  between  the  landlord  and  tenant  of  a  holding  the 
payment  of  the  rent  of  such  holding  has  been  allowed  to  be  deferred 
until  the  expiration  of  a  quarter  of  a  year  or  half  a  year  after  the 
date  at  which  such  rent  legally  became  due  (s),  then  for  the  par- 
pose  of  this  section  the  rent  of  such  holding  shall  be  deemed  to  have 
become  due  at  the  expiration  of  such  quarter  or  half -year  as  afore- 
said, as  the  case  may  oe,  and  not  at  the  date  at  whidi  it  legally 
became  due.     (p.  296.) 

{p)  This  must  be  taken  to  apply  only  to  payments  which  are  in  strict- 
ness "rent,"  and  not  to  monies  reooyerable  as  rent,  e.g.,  payments  under 
sect.  4.  Neither  does  it  apply  where  the  relation  of  lan<uord  and  tenant 
exists  only  by  virtue  of  an  attornment  clause  under  a  mortgage  deed, 
which  is  not  a  tenancy  for  all  purpoees.  {Ex  parte  Hmmtt,  Me  KUekm^ 
60  L.  J.,  Ch.  212  ;  16  Gh.  D.  226.) 

Iq)  26th  August,  1883. 

(r)  Apart  from  the  limitation  here  created,  rent  is  reoovwaUe  by 
tress  within  six  years  after  it  became  due.    This  section  merely  provide 
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that  it  shall  not  be  lawful  to  distrain  for  rent  more  than  a  jrear  old 
according  to  the  oostomazy  date  of  pajment,  bat  within  that  limit  allows 
a  distress  for  more  than  a  year's  rent.  (Ex  parte  BtUl,  Re  BeWy  18 
Q.  B.  D.  642 ;  56  L.  J.,  Q.  B.  270.) 

(«)  The  protection  to  landlords  afforded  by  this  proviso  ia  somewhat 
restricted  by  oonfininff  it  to  those  cases  where  the  exact  quarter  or  half - 
^ear  is  allowed.  Deterred  payment  of  rent,  which  it  is  belieyed  was  in 
its  origin  allowed  only  in  the  case  of  Michaelmas  rent  (being  to  enable 
the  t^iant  to  thrash  his  crops  and  sell  his  grain),  is  now  generally 
extended  to  bofch  half-years'  rent.  But  it  is  far  from  a  general  rule  that 
the  time  allowed  is  until  the  exact  quarter  day  next,  or  next  but  one, 
from  that  on  which  the  rent  becomes  due,  and  where  such  exact  period 
is  not  allowed,  the  landlord  will  exclude  this  section  or  exact  payment  of 
the  rent  for  each  half-year  shortly  after  the  customary  credit  has  expired. 

It  has  been  sugg^ted  that  where  a  longer  period  than  the  exact 
quarter  or  half-year  is  allowed,  the  end  of  the  qnazter  or  half-year,  as  the 
case  may  be,  of  such  longer  period  is  to  be  deemed  the  period  at  which 
the  rent  became  due.  rwoodfall,  475,  14th  ed.)  It  was  assumed  in 
£x  parte  Bull  {9upra\  tnat  the  tune  of  grace  allowed  in  the  ordinary 
course  of  dealing  between  the  parties,  though  lees  than  a  quarter  of  a 
year,  was  the  time  at  which  it  was  to  be  deemed  to  haye  become  due. 
I^eilher  of  these  views  seem  consistent  with  the  literal  terms  of  the  Act, 
since  '<  quarter  of  a  year''  and  *<  half  a  year  "  have  a  well  defined  legal 
meaning. 

45.  Where  live  stock  belonging  to  another  person  {t)  has  been  Limitation  of 
taken  in  by  the  tenant  of  a  holding  to  which  this  Act  applies  to  be  distress  in 
fed  at  a  fair  price  (u)  agreed  to  be  paid  for  such  feeding  by  the  respect  of 
owner  of  such  stock  to  the  tenant  (v),  such  stock  shall  not  be  dis-  ^i^g"  *^^ 
trained  by  the  landlord  (a)  for  rent  (y)  where  there  is  other  sufficient  distrained, 
distress  to  be  found  Tz),  and  if  so  distrained  by  reason  of  other 
sufficient  distress  not  Doing  found,  there  shall  not  be  recoTered  by 
such  distress  a  sum  exceemng  the  amount  of  the  price  so  agreed  to 
be  paid  for  the  feeding,  or  if  any  part  of  such  price  has  been  paid 
exceeding  the  amount  remaining  unpaid;  and  it  shall  be  lawful  for 
the  owner  of  such  stock,  at  any  time  before  it  is  sold,  to  redeem 
such  stock  by  paying  to  the  distrainer  a  sum  etqual  to  such  price 
as  aforesaid,  and  any  payment  so  made  to  the  distrainer  shall  be  in 
full  discharge  as  against  the  tenant  of  any  sum  of  the  like  amount 
which  would  be  otherwise  due  from  the  owner  of  the  stock  to  the 
tenant  in  respect  of  the  price  of  feeding  (p.  306) :  Provided  always, 
that  so  long  as  an^  portion  of  such  live  stock  uiall  remain  on  the 
said  holding,  the  ri^t  to  distrain  such  portion  shall  continue  to  the 
full  extent  of  the  price  originally  agreed  to  be  paid  for  the  feeding 
of  the  whole  of  such  live  stock,  or  if  part  of  such  price  has  been 
bon&  fide  paid  to  the  tenant  under  the  as:reement,  then  to  the  full 
extent  of  the  price  then  remaining  unpaid. 

AgriculturtQ  or  other  machinery  (a)  which  is  the  bond,  fide  pro- 
perty of  a  person  other  than  the  tenant,  and  is  on  the  premises  of 
the  tenant  under  a  boniL  fide  a^ement  with  him  for  the  hire  or 
use  thereof  in  the  conduct  of  his  business,  and  live  stock  of  all 
kinds  which  is  the  bon&  fide  property  of  a  person  other  than  the 
tenant,  and  is  on  the  premises  of  tne  tenant  solely  for  breeding 
purposes  (5),  shall  not  be  distrained  for  rent  in  arrear.     (p.  303.) 

(0  Compare  the  Lodgers'  Goods  Protection  Act  (34  &  35  Vict.  c.  79, 
anUf  p.  303.) 
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To  efvidenoe  the  ownerahip  and  tenoB  of  the  agistment,  in  case  of  dis- 
pnte,  it  woold  be  a  wise  precaution  on  the  part  of  the  owner  to  have  a 
written  agreement  at  the  time  the  oattle  are  taken  in.  The  onns  of  proof 
of  owner^p  will  be  upon  him. 

(m)  The  *'  price"  agreed  to  be  paid  need  not  neoessarily  be  money,  but 
may  be  an  equivalent  in  barter,  as  where  cattle  are  agreed  to  be  afiisied 
in  retnm  for  their  milk.  (Z<mdon,  ^.  Banking  Co.  y.  BeUon,  64  L.  J., 
Q.  B.  568  ;  15  Q.  B.  D.  457.) 

The  section  applies  only  in  the  case  of  the  ordinary  agreement  for 
«  agistment,*'  and  not  to  the  case  of  oattle  on  the  ground  under  an 
agreement  whereby  the  tenant  allowed  the  owner  of  the  cattle  "the 
exdufiiYe  right  of  eating  the  grass  of  a  certain  field  for  four  weeks.*' 
(Matter*  v.  Gretn,  20  Q.  B.  D.  807 ;  59  L.  T.  476.) 

(v)  This  will  not  protect  live  stock  allowed  by  the  tenant  to  pasture 
gratuitonsly  upon  his  holding,  nor  to  horses  which  have  been  hired  by 
him  to  till  the  land. 

{x)  Under  an  attornment  dause  in  a  mortgage,  the  mortgagee  is  en- 
titled to  distrain  the  chattels  of  a  stranger.  (Kearsley  r.  Fhillip§,  52  L.  J., 
Q.  B.  681 ;  31  W.  B.  909.)  It  does  not  appear  that  this  right  is  affected 
by  the  present  section. 

(y)  £(ee  note  (p)  to  sect.  44. 

(c)  It  is  submitted  that  *< other  sufficient  distress"  means  oUier  ohattda 
not  also  conditionally  exempt,  and  which  are  immediately  available  to 
satisfy  the  distress ;  and  that  the  live  stock  of  a  stranger  may  be  dis- 
trained, notwithstanding  there  are  unripe  growing  crops  upon  the 
holding  more  than  sufficient  to  satisfy  the  distress. 

(a)  This  does  not  protect  ordinary  implements  of  husbandry  lent  or 
hired  to  the  tenant. 

(b)  This  will  protect  rams  and  other  breeding  stock,  which  are  often 
hired  for  the  season. 

Remedy  for  46.  "Where  any  dispute  arises — 

wrongTul  ^a)  in  respect  of  any  distress  haying  been  levied  oontraiy  to  the 

distress  under  provisions  of  this  Act ;  or 

this  Act.  (b;  as  to  the  ownership  of  any  live  stock  distrained,  or  as  to  the 

price  to  be  paid  for  the  feeding  of  such  stock ;  or 

(c)  as  to  any  other  matter  or  thing  relating  to  a  distress  on  a 
holding  to  which  this  Act  applies  (a) : 

such  dispute  may  be  heard  and  determined  by  the  county  court  or 
by  a  court  of  summary  jurisdiction,  and  any  such  county  court  or 
court  of  summary  jurisdiction  may  make  an  order  for  restoration 
of  any  live  stock  or  things  unlawfully  distrained,  or  may  declare 
the  price  agreed  to  be  paid  in  the  case  where  the  price  of  the 
feeding  is  required  to  be  ascertained,  or  may  make  any  other  order 
which  justice  requires  (a) :  any  such  dispute  as  mentioned  in  this 
section  shall  be  deemed  to  be  a  matter  in  which  a  court  of  summary 
jurisdiction  has  authority  by  law  to  make  an  order  on  oomplaint  in 
pursuance  of  the  Summary  Jurisdiction  Acts  ;  but  an^  person 
aggrieved  by  any  decision  of  such  court  of  summary  jurisoictiQn 
under  this  section  may,  on  giving  such  security  to  tlie  otiier  party 
as  the  Oourt  may  think  just,  append  to  a  court  of  general  or  quarter 
sessions,    (p.  341.) 

The  jurisdiction  given  by  this  section  is  pennisslve,  and  does  not  prevent 
a  resort  to  the  superior  courts. 

(a)  It  ma;^  fauly  be  questioned  whether  the  jnrisdiotion  here  oonfened 
is  not  restricted  to  disputes  tonohing  the  infringement  of  legal  rights 
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oanfeEred  hj  tlie  Act  itself,  and  the  words  **  any  other  matter  or  thing 
relating  to  a  distress"  limited  to  matters  eftudem  g^nerit  with  those  before 
ennmerated.  (See  Gunnettad  v.  Frice,  44  L.  J.,  Ex.  44 ;  L.  B.,  10  Ex. 
65.)  The  object  of  this  portion  of  the  Act  is  to  deal  with  certain  specific 
defects  in  the  law  of  distress ;  it  could  never  have  been  the  intention  of 
the  legislature  to  impose  upon  courts  of  summary  jurisdiction  the  assess- 
ment of  damage  in  cases  of  illegal  or  excessiye  distress,  or  to  relegate  to 
them  the  decision  of  those  delicate  legal  questions  which  often  arise  in 
such  matters. 

Although  no  express  right  of  appeal  is  given  from  the  county  court, 
such  right  exists  by  virtue  of  61  &  62  Vict.  c.  43,  s.  120.  {Seeffanmer  v. 
Xing,  67  L.  T.  367.) 

47.  Where  the  compensatLon  due  nnder  thia  Act,  or  under  any  Set-off  of  ^ 
cuatom  or  contract,  to  a  tenant  has  been  ascertained  before  the  compensation 
landlord  distrains  for  rent  due,  the  amount  of  such  compensation  »ga"i«t  rent, 
may  be  set  off  against  the  rent  due,  and  the  landlord  shall  not  be 

entitled  to  distrain  for  more  than  the  balance,    (pp.  273,  289.) 

This  section  can  only  be  of  limited  application.  A  landlord  will  seldom 
postpone  his  distress  until  the  compensation  is  ascertained. 

48.  An  order  (h)  of  the  county  court  or  of  a  court  of  8um.mary  Exclusion  of 
jurisdiction  under  this  Act  shall  not  be  quashed  for  want  of  form,  certiorari, 
or  be  removed  by  certiorari  or  otherwise  into  any  superior  court. 

(p.  341.) 

(b)  This  does  not  prevent  the  removal  of  the  proceedings  before  order 
made. 

[Sects.  49  to  62  inclusiye  are  repealed  by  sect.  9  of  the  Law  of 
Distress  Amendment  Act,  1888.    See  Appendix  (G).] 

PAET  m. 

General  Provisums. 

63.  This  Act  shall  come  into  force  on  the  1st  day  of  January,  Gommence- 
1884,  which  day  is  in  this  Act  referred  to  as  the  commencement  of  ment  of  Act. 
thiB  Act.    (p.  414.) 

64.  Nothing  in  this  Act  shall  apply  (/)  to  a  holding  that  is  not  Holdings  to 
either  wholly  agricultural,  or  wholly  pastoral  (p.  415),  or  in  part  which  Act 
agricultural,  and  as  to  the  residue  pastoral,  or  in  whole  or  in  part  applies, 
cultivated  as  a  market  garden  (p.  415),  or  to  any  holding  let  to  the 

tenant  during  his  contmuance  in  any  office,  appointment,  or  em- 
ployment (pp.  13,  414)  held  under  the  landlord. 

(/)  An  objection  to  the  jurisdiction,  or  that  the  Act  does  not  apply, 
should,  whewer  in  the  case  of  a  reference  or  in  proceedings  before  a 
county  court  or  court  of  summary  jurisdiction,  be  taken  at  ue  outset  of 
the  proceedings,  otherwise  the  objection  will  be  taken  to  be  waived.  {Ss 
Ekk,  8  Taunt.  694 ;  EanUyn  v.  B^UUy,  60  L.  J.,  Q.  B.  1 ;  6  Q.  B.  D.  63. 
And  see  note  (h)  to  sect.  9.) 

66.  Any  contract,  a«;reement,  or  covenant  made  by  a  tenant,  by  Avoidance  of 
virtue  of  which  he  is  oeprived  of  his  right  to  daim  oompensation  agxeentent 
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Bight  of 
tenant  in 
respect  of 
improvement 
purohased 
from  outgoing 
tenant. 


Compensation 
under  this 
Act  to  be 
exdusiye. 


inconsistent      imder  this  Act  in  respect  of  any  improyement  mentioned  in  the 

with  Act.         first  schedule  hereto  (except  an  agreement  providing  such  oompen- 

sation  as  is  by  this  Act  permitted  to  be  substitated  for  compensation 

under  this  Act  (a) ),  shall,  so  far  as  it  deprives  him  of  such  right, 

be  void  both  at  law  and  in  equity,    (p.  416.) 

iff)  See  sects.  3,  4  and  5. 

66.  Where  an  incoming  tenant  has,  with  the  consent  in  writing 
of  his  landlord,  paid  to  an  outgoing  tenant  any  compensation  pay- 
able under  or  in  pursuance  of  this  Act  in  respect  of  the  whole  or 
part  of  any  improvement,  such  incoming  tenant  shall  be  entitied  on 
quitting  the  holding  to  claim  compensation  in  respect  of  such  im- 
provement or  part  in  like  manner,  if  at  all,  as  the  outgoing  tenant 
would  have  been  entitled  if  he  had  remained  tenant  of  the  holding, 
and  quitted  the  holding  at  the  time  at  which  the  incoming  tenant 
quits  the  same.     (p.  420.) 

67.  A  tenant  shall  not  be  entitled  to  claim  compensation  by 
custom  or  otherwise  than  in  manner  authorized  oy  this  Act 
(p.  417)  in  respect  of  any  improvement  for  which  he  is  entitied  to 
compensation  under  or  in  pursuance  of  this  Act,  but  where  he  is 
not  entitied  to  compensation  under  or  in  pursuance  of  this  Act  he 
may  recover  compensation  under  any  other  Act  of  Parliament,  or 
any  agreement  or  custom,  in  the  same  manner  as  if  this  Act  had 
not  passed,    (pp.  408,  417.) 

See  note  (x)  to  sect.  7. 

68.  A  tenant  who  has  remained  in  his  holding  during  a  change 
or  changes  of  tenancy  shall  not  thereafter  on  qmtting  his  holding 
at  the  determination  of  a  tenancy  be  deprived  of  his  right  to  claim 
compensation  in  respect  of  improvements  by  reason  on^  that  such 
improvements  were  made  during  a  former  tenancy  or  tenancies, 
and  not  during  the  tenancy  at  the  determination  of  which  he  is 
quitting,     (p.  420.) 

Bestriction  69.  Subject  as  in  this  section  mentioned,  a  tenant  shall  not  be 

in  respect  of  entitied  to  compensation  in  respect  of  any  improvements,  other  than 

improvements  manures  as  defined  by  this  Act  (/»),  begun  by  him,  if  he  holds  from 

^T*^**^*  year  to  year,  within  one  year  before  he  ouite  his  holding,  or  at  any 

about  to  qmt.  ^^^  q^^^.  -^^  ^^^  given  or  received  final  notice  to  quit,  and,  if  he 

holds  as  a  lessee,  within  one  year  before  the  expiration  of  his  lease. 

A  final  notice  to  quit  means  a  notice  to  quit  which  has  not  been 
waived  or  withdrawn  (t),  but  has  resulted  in  the  tenant  quitting  his 
holding. 

The  foregoing  provisions  of  this  section  shall  not  apply  in  the 
case  of  any  such  miprovement  as  aforesaid : 

(1)  Where  a  tenant  from  year  to  year  has  begun  such  improve- 
ment during  the  last  year  of  his  tenancy,  and,  in  pursuance  of 
a  notice  to  quit  thereafter  given  by  the  landlord,  has  quitted 
his  holding  at  the  expiration  of  that  year ;  and 

(2)  Where  a  tenant,  whether  a  tenant  from  ^ear  to  year,  or  a 
lessee,  previously  to  beginning  any  such  improvement,  has 
served  notice  on  ms  landlord  of  his  intention  to  Degin  the  same, 


ProviBion  as 
to  change  of 
tenan<^. 
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and  the  landlord  has  either  assented  or  has  failed  for  a  month 
after  the  reoeipt  of  the  notice  to  object  to  the  maJdng  of  the 
improyement.    (p.  420.) 

{h)  Nombers  22  and  23  in  the  schedule.     (Sect.  61.) 

(i)  When  a  proper  notice  to  quit  is  given  it  determinefl  the  tenancy. 

Its  subsequent  waiver  or  withdrawal  creates  a  new  tenancy  commencing 

from  the  expiration  of  the  old  one. 

60.  Except  as  in  this  Act  expressed,  nothing  in  this  Act  shall  take  General 
away,  abridge,  or  prejudicially  affect  any  power,  right,  or  remedy  saving  of 
of  a  landlord,  tenant,  or  other  person  vested  in  or  exercisable  by  rights, 
him  by  virtue  of  any  otjier  Act  or  law,  or  under  any  custom  of  the 
country,  or  otherwise,  in  respect  of  a  contract  of  tenancy  or  other 
contract,  or  of  any  improvements,  waste,  emblements,  tillages, 
away-going  crops,  fixtures,  tax,  rate,  tithe  rent-charge,  rent,  or 

other  thing,     (pp.  408,  417.) 

See  note  {b)  to  sect.  1. 

61.  In  this  Act :  Interpreta- 
**  Contract  of  tenancy"  means  a  letting  of  or  agreement  for  the  tlon. 

letting  land  for  a  term  of  years,  or  for  lives,  or  for  lives  and 
ye€urs,  or  from  year  to  year;  (p.  415.) 

A  tenancy  from  year  to  year  under  a  contract  of  tenancy  current 
at  the  commencement  of  the  Act  shall  for  the  purposes  of  this 
Act  be  deemed  to  continue  to  be  a  tenancv  under  a  contract  of 
tenancy  current  at  the  commencement  of  this  Act  until  the  first 
day  on  which  either  the  landlord  or  tenant  of  such  tenancy 
could,  the  one  by  giving  notice  to  the  other  immediately  after 
the  commencement  of  this  Act,  cause  such  tenancy  to  determine, 
and  on  and  after  such  day  as  aforesaid  shall  be  deemed  to  be 
a  tenancy  under  a  contract  of  tenancy  beginning  after  the 
commencement  of  this  Act ;  {J)    (p.  418.) 

** Determination  of  tenancy"  means  the  cesser  of  a  contract  of 
tenancy  by  reason  of  effluxion  of  time,  or  from  any  other 
cause;     (n.  417.) 

*' Landlord  in  relation  to  a  holding  means  any  person  for  the 
time  being  entitled  to  receive  the  rents  and  profits  of  any 
holding ;  (fi) 

**  Tenant"  means  the  holder  of  land  under  a  landlord  for  a  term 
of  years,  or  for  lives,  or  for  lives  and  years,  or  from  year  to 
year;    Tp.  416.) 

'*  Tenant  incluoes  the  executors,  administrators,  assigns,  lega- 
tee, devisee,  or  next  of  kin,  husband,  guardian,  committee  of 
the  estate  or  trustees  in  bankruptcy  of  a  tenant,  or  any  person 
deriving  title  from  a  tenant ;  and  the  right  to  receive  compen- 
sation m  respect  of  any  improvement  made  by  a  tenant  shall 
enure  to  the  oenefit  of  such  executors,  administrators,  assigns, 
and  other  persons  as  aforesaid ;     (p.  417.) 

''Holding"  means  any  parcel  of  land(/)  held  by  a  tenant; 
(p.  414.) 

''(bounty  court,"  in  relation  to  a  holding,  means  the  county 
court  within  the  district  whereof  the  holding  or  the  larger  part 
thereof  is  situate ; 
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"  Penon"  indades  a  body  of  persons  and  a  ooiporation  aggregate 

or  sole ; 
"  Live   stock "  indades   any  animal   capable   of   being  dis- 
trained ;  (m) 
**  Manures    means  any  of  the  improvements  numbered  twenty- 
two  and  twenty-three  in  the  third  part  of  the  first  schedde 
hereto;  (p.  420.) 
The  desi^fnations  of  landlord  and  tenant  shall  continue  to  apply 
to  the  parties  until  the  condusion  of  any  proceedings  taken  under 
or  in  pursuance  of  this  Act  in  respect  of  compensation  for  improye- 
ments,  or  under  any  agreement  made  in  pursuance  of  this  Act. 


{*) 


See  note  (i)  to  sect.  6. 

Landlord  aoes  not,  as  in  the  case  of  a  tenant,  indnde  his  perBonal 
representatlyes.  (See  Gouffh  y.  Gouph,  89  W.  B.  693 ;  [1891]  2  Q.  B. 
666.) 

(/)  Land,  in  all  Acts  of  Parliament,  nnleas  there  are  words  to  reslrioi 
the  meaning,  indudes  houaes  and  builainga.     (62  ft  63  Vict.  c.  63,  a.  3.) 
(m)  All  am'mala  exoept  those  /era  naiurm  can  be  distrained.     (Chilbot, 
49 ;  Bullen,  90.) 

Repeal  of  O^*  On  and  after  the  commencement  of  this  Act,  the  Agricul- 

Acta  of  1876     tural  Holdings  (England)  Act,  1876,  and  the  Agricultural  Hidings 
and  1876.  (England)  Act,  1875,  Amendment  Act,  1876,  shall  be  repealed. 

Provided  that  such  repeal  shall  not  affect : 

(a)  any  thing  duly  done  or  suffered,  or  any  proceedings  pending 
imder  or  in  pursuance  of  any  enactment  hereby  repealed;  or 

(b)  any  right  to  compensation  in  respect  of  improvements  to 
which  the  Agricultural  Holdings  (England)  Act,  1875,  applies, 
and  which  were  executed  before  the  commencement  of  this 
Act;  or 

(c)  any  riffht  to  compensation  in  respect  of  any  improvement 
to  whi(£  the  Agricultural  Holdings  (England)  Act,  1876, 
applies  (n),  although  executed  by  a  tenant  after  the  com- 
mencement of  this  Act  if  made  under  a  contract  of  tenancy 
ciurent  at  the  commencement  of  this  Act ;  or 

(d)  any  right  in  reroect  of  fixtures  afifixed  to  a  holding  before  the 
commencement  of  this  Act ;    (p.  396.) 

and  any  right  reserved  by  this  section  may  be  enforced  after  the 
oommencement  of  this  Act  in  the  same  manner  in  all  respects  as  if 
no  such  repeal  had  taken  place,    (p.  414.) 

(it)  See  8mUh  v.  Acoek^  63  L.  T.  230. 

Short  title  of        63.  This  Act  may  be  dted  for  all  purposes  as  the  Agricnltural 
Act.  Holdings  (England)  Act,  1883. 

Lhnits  of  64.  This  Act  shall  not  apply  to  Scotland  or  Ireland. 

Provision  is  made  for  Scotland  by  the  46  ft  47  Yiot.  o.  62. 
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SCHEDULES. 

FIRST  SCHEDULE. 

Past  I.  Improvements  to  which  Consent  of  Landlord  it  required. 

(1.)  Erection  or  efnlargement  of  buildings. 

[2.)  Formation  of  siloH. 

(3.)  Laying  down  of  permanent  pasture. 

(4.  j  Making  and  planting  of  osier  beds. 

(5.)  Making  of  water  meadows  or  works  of  irrigation. 

(6.)  Making  of  gardens. 

(7.)  Making  or  improving  of  roads  or  bridges. 

(8.)  Making  or  improving  of  watercourses,  ponds,  wells  or  reservoirs, 

or  of  works  for  the  application  of  water  power  or  for  supplj  of 

water  for  agricultural  or  domestic  purposes. 
(9.}  Making  of  fences. 
10.)  Planting  of  hope. 
11.)  PUnting  of  orchards  or  fruit  bushes. 
12.)  Beclaiming,of  waste  land. 
13.)  Warping  of  land. 
[14.)  Emban£neint  and  sluices  against  floods. 

Past  n.  Impropement  in  respect  of  which  Notice  to  Landlord  is  required. 
(15.)  Drainage. 

Past  III.  Improvements  to  which  Consent  (^Landlord  is  not  required. 

16.)  Boning  of  land  with  undissolved  bones. 

17.)  Chalking  of  land. 

18.)  Clay-burning. 

19.)  Claying  of  land. 
[20.)  laxmng  of  land. 
(21.)  Marling  of  land. 
(22.)  Application  to  land  of  purchased  artificial  or  other  puidhased 

manure  (0). 
(23.)  Consumption  on  the  holding  by  cattle,  sheep,  or  pigs  of  cake  or 
other  feeding  stuff  not  produced  on  the  holcung. 

(a)  Purchased  manure  does  not  include  straw  purchased  and  converted 
into  manure.     (BrunskiU  v.  Atkinson,  29  Sol.  J.  29.) 


SECOND  SCHEDULE. 

[Is  impliedly  though  not  expressly  repealed  with  sect.  49  by  61  &  62 
Viot.  0.  21,  s.  9.] 
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Short  tlUe. 


Extent. 

Commenoe- 
ment. 


Certain  g^oods 
exempted 
from  dutress 
asunder 
9  &  10  Vict. 
c.  95,  B.  96. 


Repeal  of 
2  W.  &  M. 

0.  5,  8.  1, 

except  where 
appraisement 
ifl  required  in 
writing. 


61  &  52  VIOT.  Cap.  21. 

An  Act  to  amend  the  Law  of  Distress /or  Rent, 

[TthAug^ust,  1888.] 

Be  it  enacted  as  follows : 

1.  This  Act  may  be  cited  as  the  Law  of  Distress  Amendment 
Act,  1888. 

2.  This  Act  shall  not  apply  to  Scotland  or  Ireland. 

8.  This  Act,  except  as  in  this  Act  otherwise  provided,  shall  oome 
into  operation  from  and  immediately  after  the  thirty-first  day  of 
October  one  thousand  eight  hundred  and  eighty-eight. 

4.  From  and  after  the  passing  of  this  Act  the  following  goods 
and  chattels  shall  be  exempt  from  distress  for  rent ;  nam^y,  any 
ffoods  or  chattels  of  the  tenant  or  his  family  which  would  be  pro- 
^ted  from  seizure  in  execution  under  section  ninety-six  of  the 
County  Courts  Acts,  1846,  or  any  enactment  amending  or  substi- 
tuted for  the  same. 

Provided  that  this  enactment  shall  not  extend  to  any  case  where 
the  lease,  term,  or  interest  of  the  tenant  has  expired,  and  where 
possession  of  the  premises  in  respect  of  which  the  rent  is  claimed 
has  been  demanded,  and  where  the  distress  is  made  not  earlier  than 
seven  days  after  such  demand. 

6.  So  much  of  an  Act  passed  in  the  second  year  of  the  reign 
of  their  Majesties  King  William  the  Third  and  Mary,  chapter  five, 
as  requires  appraisement  before  sale  of  goods  distrained  is  hereby 
repealed,  except  in  cases  where  the  tenant  or  owner  of  the  goods 
and  chattels  by  writing  requires  such  appraisement  to  be  made,  and 
the  landlord  or  other  person  levying  a  distress  may,  except  as 
aforesaid,  sell  the  goods  and  chattels  distrained  without  causing 
them  to  be  previously  appraised ;  and  for  the  purposes  of  sale  the 
goods  and  cnattels  distrained  shall,  at  the  request  m  writing  of  the 
TOnant  or  owner  of  such  goods  and  chattels,  be  removed  to  a  public 
auction  room  or  to  some  other  fit  and  proper  place  specified  in  such 
request,  and  be  there  sold.  The  costo  and  expenses  of  appraise- 
ment when  required  by  the  tenant  or  owner  shall  be  boxne  and 
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paid  by  him;  and  the  oosts  and  expenses  attending  any  such 
remoy^,  and  any  damage  to  the  goods  and  chattels  arising  there- 
from, shall  be  borne  and  paid  by  the  person  requesting  the  remoyal. 

6.  The  period  of  five  days  provided  in  the  said  Act  of  William  Extension 
and  Mary,  chapter  five,  within  which  the  tenant  or  owner  of  goods  of  time  to 
and  chattels  distrained  may  replevy  the  same,  shall  be  extended  to  replevy  at 
a  period  of  not  more  than  fifteen  days  if  the  tenant  or  bu<^  owner  request  of 
make  a  request  in  writing  in  that  behalf  to  the  landlord  or  other  tenant, 
person  levying  the  distress,  and  also  give  security  for  anv  addi- 
tional cost  that  may  be  occasioned  by  such  extension  of  time: 
Provided  that  the  landlord  or  person  levying  the  distress  may,  at 

the  written  request,  or  with  the  written  consent,  of  the  tenant  or 
such  owner  as  aforesaid,  sell  the  goods  and  chattels  distrained, 
or  part  of  them,  at  any  time  before  the  expiration  of  such  extended 
period  as  aforesaid. 

7.  From  and  after  the  commencement  of  this  Act  no  person  Distrew  to  be 
shall  act  as  a  bailiff  to  levy  any  distress  for  rent  unless  he  shall  levied  by  oer- 
be  authorized  to  act  as  a  bailiff  by  a  certificate  in  writing  under  tified  bailiffs, 
the  hand  of  a  county  court  judge;  and  such  certificate  may  be 

general  or  apply  to  a  particular  distress  or  distresses,  and  may  be 
granted  at  any  time  after  the  passing  of  this  Act  in  such  manner 
as  may  be  prescribed  by  rules  under  this  Act.  If  any  person  hold- 
ing a  certificate  shall  be  proved  to  the  satisfaction  of  the  judge  of  a 
county  court  to  have  been  euiltv  of  any  extortion  or  other  mis- 
conduct in  the  execution  of  nis  auty  as  a  bailiff  he  shall  be  liable 
to  have  his  certificate  summarily  cancelled  by  the  said  judge. 

Nothing  in  this  section  shall  be  deemed  to  exempt  such  bailiff 
from  any  other  penalty  or  proceeding  to  which  he  may  be  liable  in 
in  respect  of  sucn  extortion  or  misconduct. 

A  county  court  registrar  may  exercise  the  power  of  granting 
certificates  hereby  conferred  upon  a  county  court  judge  in  cases  in 
which  he  may  be  authorized  to  do  so  by  rules  made  under  this 
Act. 

If  any  person  not  holding  a  certificate  under  this  section  shall 
levy  a  (ustress  contrary  to  the  provisions  of  this  Act,  the  person  so 
levying,  and  any  person  who  has  authorized  him  so  to  levy,  shall 
be  deemed  to  have  committed  a  trespass. 

8.  After  the  passing  of  this  Act  the  Lord  Chancellor  may  from  Power  to 
time  to  time  maxe,  alter,  and  revoke  rules —  make  rules. 

(1.)  For  regulating  the  security  (if  any)  to  be  required  from 

bailiffs; 
(2.^  For  regulating   the  fees,   charges,   and  expenses   in   and 

incidental  to  distresses ;  and 
(3.)  For  carrying  into  effect  the  objects  of  this  Act. 

9.  Sections   forty-nine,  fifty,   fifty-one,   and  fifty- two  of   the  Repeal. 
Agricultural  Holdings  (England)  Act,  1883,  are  hereby  repealed  46  &  47  Vict, 
from  and  after  the  commencement  of  this  Act,  but  this  repeal  shall  o.  61. 

not  affect  anything  done  or  suffered  before  the  commencement  of 
this  Act  under  these  sections. 
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RULES  made  pursuant  to  Section  Eight  of  the  Law  of 

Distress  Amendment  Act^  1888. 

[AQgaflt  31et,  1888.] 

1.  These  rules  may  be  cited  as  the  Distress  for  Bent  Bules,  1888. 

2.  Certificates  granted  under  the  Law  of  Distress  Amendment 
Act,  1888,  hereinafter  called  the  Act,  may  be  either  general  or 
special.  A  special  certificate  shall  specify  the  particular  distress  or 
distresses  to  which  it  applies.  Certificates  shall  be  in  the  Forms 
Nos.  1  and  2  in  Appendix  I.  to  these  Bules,  with  such  yaiiatioiiB 
as  circTimstances  may  require. 

3.  A  special  certificate  may  be  granted  by  the  judge  or  registrar, 
but  a  general  certificate  shall  only  be  granted  by  the  judge  in 
person. 

4.  A  general  certificate  shall  authorize  the  bailiff  named  in  it  to 
levy  at  any  place  in  England  or  Wales. 

5.  Any  person  (not  b^^  an  officer  of  a  county  court)  holding  a 
cei*tificate  under  the  Agricultural  Holdings  Act,  1883,  shall  on 
application  be  entitled  to  obtain,  without  fee,  a  general  certificate. 

6.  No  certificate  shall  be  granted  to  any  officer  of  a  county  court 

7.  Any  practising  solicitor  of  the  supreme  court  shall,  on  appli- 
cation, and  on  payment  of  the  prescribea  fee,  be  entitled  to  a  general 
or  special  certincate. 

8.  A  general  or  special  certificate  may,  on  pajment  of  the  pre- 
scribed fee,  be  granted  to  any  applicant  who  satisfies  the  authority 
granting  the  same  that  he  is  a  nt  and  proper  person  to  hold  the 
certificate. 

9.  Where  the  applicant  for  a  certificate  is  not  a  ratepayer,  rated 
on  a  rateable  yalue  of  not  less  than  25/.  per  annum,  he  may,  if  the 
authority  applied  to  thinks  fit,  be  required  to  giye  security  for  the 
due  performance  of  his  duties. 

10.  The  security  shaU  be  securit^r  to  the  satisfaction  of  the  r^js- 
trar.  In  the  case  of  a  general  certificate  the  amount  shall  be  20/., 
and  in  the  case  of  a  special  certificate  the  amount  shall  be  5/. 

1 1 .  The  security  shall  be  giyen  to  the  registrar.  It  may  be  giyen 
by  deposit,  or  by  bond,  or  by  guarantee,  as  the  registrar  may  think 
fit. 

12.  On  any  application  to  cancel  a  certificate  the  judge  may, 
whether  he  cancels  the  certificate  or  not,  order  that  the  security 
shall  be  forfeited  either  wholly  or  in  part,  and  that  the  amount 
directed  to  be  forfeited  shall  be  paid  to  the  party  aegrieyed. 

13.  Where  the  judge  orders  that  the  security  ^mll  be  forfeited, 
either  wholly  or  injpjeat,  but  does  not  cancel  the  certificate,  he  may 
direct  that  the  bailiff  shall  giye  fresh  security  as  a  condition  of 
retaining  his  certificate. 

14.  Subject  to  Bule  12,  where  a  certificate  is  cancelled  by  the 
judge,  the  security  shall  also  be  cancelled,  and  the  deposit  (if  any) 
returned. 

15.  No  person  shall  be  entitled  to  any  fees,  chai:^,  or  expenm 
for  leyyins  a  distress,  or  for  doing  any  act  or  thing  in  ration 
thereto,  omer  than  those  specified  in,  and  authorized  oy,  the  talde 
in  Appendix  H.  to  these  Bules. 

16.  Where  the  rent  due  exceeds  20/.  the  fees,  charges,  and  ex- 
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penses  specified  in  Scale  I.  shall  be  allowed,  and  where  the  rent  due 
does  not  exceed  20/.  the  fees,  charges,  and  expenses  specified  in 
Scale  n.  shall  be  allowed. 

17.  In  case  of  any  difference  as  to  fees,  charges,  and  expenses 
between  the  parties,  or  any  of  them,  the  fees,  charges,  and  expenses 
shall  be  taxed  by  the  registrar  of  the  district  in  which  the  distress 
is  levied.  The  registrar  may  make  such  order  as  he  thinks  fit  as  to 
the  costs  of  such  taxation. 

18.  A  copy  of  the  table  of  fees,  charges,  and  expenses  authorized 
by  these  rules  shall  be  posted  up  by  the  registrar  in  a  conspicuous 
place  in  his  office,  and  every  bailiff  levying  a  distress  ^all,  on  the 
request  of  the  tenant,  produce  to  him  his  certificate  and  a  copy  of 
the  table. 

19.  "  Judge  "  means  a  judge  of  county  courts. 

'  *  Certificate"  means  a  certmcate  to  act  as  a  bailiff  under  section  7 
of  the  Act. 

**  BegiBtrar  '*  means  registrar  of  a  county  court,  and  each  regis- 
trar where  there  is  more  mua  one,  and  includes  a  deputy  regislxar. 


APPENDIX  I. 

FOBX  1.      GE2TSRAL  CeBTQIOITE. 

[Date.] 
In  the  Goimty  Court  of  ,  holden  at 

PniBnant  to  aeotion  seven  of  the  Law  of  Distress  Amendment  Act, 
1888,  I  hereby  authorize  A.  £.,  of  ,  to  act  as  a 

bailiff  to  levy  distresses  for  rent  in  England  and  Wales. 

Signed 
(l.8.)  Judge. 

FoBM  2.    Special  Cebtifigatb. 

[Date.] 
In  the  County  Court  of  ,  holden  at 

Parsnant  to  section  seven  of  the  Law  of  Distress  Amendment  Aot, 
1888,  I  hereby  authorize  A.  £,,  of  ,  to  act  as  a 

bailiff  to  levy  a  distress  on  the  premises  of  C.  2>.,  of 
for  rent  alleged  to  be  due  to  B.  F.,  of 

Signed 
(l.8.)  Judge. 

or  Registrar. 

APPENDIX  n.    TABLE  OF  FEES,  CHABGES,  AND  EXPENSES. 

SOAia  I. 

DUtreuesfor  Rent  where  the  Sum  demanded  and  due  shall  exceed  201. 

For  levying  distress.  Three  per  cent,  on  any  sum  exceeding  20/.  and  not 
exceedmg  50/.  Two  and  a  half  per  cent,  on  any  sum  exceeding  60/. 
and  not  exceeding  200/. ;  and  one  per  cent,  on  any  additional  sum. 

For  man  in  possession,  6«.  per  day ;  to  provide  his  own  board  in  every 
case. 

For  advertisements  the  sum  actually  and  necessarily  paid. 

For  commission  to  the  auctioneer.  On  sale  by  auction  seven  and  a  half 
per  cent,  on  the  sum  realized  not  exceeding  100/.,  five  per  cent,  on  the 
next  200/.,  four  per  cent,  on  the  next  200/. ;  and  on  any  sum  exceed* 
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mg  600/.  three  per  cent,  up  to  1,000/.,  and  two  and  a  half  per  oat 
on  any  som  exceeding  1,000/.  A  fraction  of  1/.  to  be  in  all  caaei 
reckoned  1/. 

Beasonable  fees,  charges,  and  expenses  (subject  to  Rule  17)  where  dis- 
tress is  withdrawn  or  where  no  sale  takes  plaoe,  and  for  negotiaiku 
between  landlord  and  tenant  respecting  the  distress. 

For  appraisement,  on  tenant*s  writt^  request,  whether  by  one  broker  or 
more,  6d.  in  the  pound  on  the  yalue  as  appraised,  in  additJon  to  the 
amount  for  the  stamp. 

SoiCB  II. 

Distrttaet  for  Rent  where  the  Sum  demanded  and  due  ekaU  net  exceed  SO/. 

For  levying  distress,  8«. 

For  man  in  possession,  As.  6d.  per  day;  to  proyide  his  own  board  in  erefy 

case. 
For  appraisement,  on  the  tenant's  written  request,  whether  by  one  broker 

or  more,  6d,  in  the  poxmd  on  the  yalue  as  appraised,  in  addition  to 

the  amount  for  the  stamp. 
For  all  expenses  of  advertisements,  if  any,  10«. 
Catalogues,  sale  and  commission,  and  ddiveiy.  It.  in  the  pound  on  the 

net  produce  of  the  sale. 
For  removal  at  tenant's  request,  the  reasonable  expensea  (sabjeot  to 

Rule  17)  attending  such  removal. 


TREASURY  ORDER  REGULATING  FEES  (LAW  OF 
DISTRESS  AMENDMENT  ACT,  1888). 

SCHEDULE. 

September  15th,  1888. 

The  Law  of  Distbess  Amendment  Act,  1888,  and  the  Rttlbs 

made  thereunder. 

Fees  to  be  taken  in  the  following  matters : —  £    m    d 

For  every  application  for  a  general  certificate  .  .060 
For  every  application  for  a  special  certafioate  .  .026 
For  approving  of  security  by  bond  .  .    0  10    6 

For  receiving  deposit  in  lieu  of  bond     .  .         .040 

For  taxation,  where  required,  if  the  rent  exceeds 

20/. 0  10    0 

For  taxation,  where  required,  if  the  rent  does  not 

exceed  20/ 0    5    0 


ADDITIONAL  RULE. 

Deoembeb  7th,  1888. 

The  words  **  officer  of  a  county  court "  in  Rules  five  and  six  of 
the  Distress  for  R«it  Rules,  1888,  shall  not  apply  to  any  officer  who 
was  an  officer  of  a  county  court  before  the  date  of  those  Rules. 
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Abandoned  Premises, 

entry  of  landlord  upon,  351,  352. 

when  operates  as  a  surrender,  352. 

when  does  not  operate  as  a  surrender,  352. 
proceedings  before  justices  for  recovery  of,  523,  524. 

what  are,  524. 

Abandonment  of  Distress, 
what  is  not,  326. 

is  a  question  for  the  jury,  326. 
no  second  distress  after  voluntary,  326. 

Abatement  of  Rent, 

proviso  for,  how  construed,  274. 

in  case  of  fire,  191,  274. 
in  case  of  eviction,  274,  275. 
on  breach  of  covenant  for  quiet  enjoyment,  169. 
premises  becoming  uninhabitable,  274. 

Abuse  of  Distress,  318,  329. 

acoeftanoe, 

of  rent  under  void  lease,  8,  113,  114. 

a  general  indefinite  letting,  6. 
an  agreement  for  a  lease,  8. 

a  purchase,  9. 
an  invalid  lease,  under  powers,  30. 
from  tenant  holding  over,  2. 

at  sufferance,  3,  6. 
at  will,  5,  8. 
by  corporations  letting  by  parol,  9,  44. 

issue  in  tail,  effect  of  as  confirmation,  26. 
reversioner,  effect  of,  26. 
when  a  waiver  of  notice  to  quit,  388. 

forfeiture,  251,  364. 
not  a  waiver  of  right  to  additional  rent,  272. 
implication  raised  by,  not  conclusive,  10. 
of  assignee  of  lessee  as  tenant,  by  lessor,  453. 

effect  of,  453. 

B.  GO 
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Aoc3iDS>rrAL  Fibs.    See  Fibs. 
moaning  of,  181. 
tenant's  liability  for,  181. 
landlcrd's  liability  for,  181. 

AOKNOWIiEDOMJWr, 

of  deed  wben  lease  by  married  woman,  26,  60. 

rent  as  due,  giyes  rielit  to  distrain,  286. 
under  statute  of  limitaSons,  438. 

AOQUnSSOENOE, 

after  misrepresentation,  effect  on  defence  to  specific  perform- 
ance, 148. 
in  non-performance  of  conditional  contract,  141. 
in  breaones  of  restrictiYe  coyenants,  236. 

Act  op  Qod, 

injuries  to  property  resulting  from,  181. 

liability  of  tenant  to  repair,  181. 
death  of  distrained  cattle  in  pound  by,  318,  326. 

liability  of  landlord  for,  318,  326. 
right  to  emblements  on  determination  of  tenancy  by,  402. 

Acmov, 

for  specific  performance,  132 — 162. 

of  agreements  for  leases,  134 — 138. 
with  compensation,  136. 

procedure  when  person  di- 
rected by  court  to  exe- 
cute lease  refuses,  138. 
defences  to,  139—162. 
for  damages  for  contract  to  lease,  162 — 166. 
by  tenant,  for  irregular  distress,  331. 

when  maintainable,  331,  332. 
dama^  in,  336. 
for  exoeesiye  distress,  332,  333. 

measure  of  damages  in,  336. 
for  illegal  distress,  331. 

measure  of  damages  in,  336. 
when  may  be  brought  in  county  court,  336. 
for  double  yalue  of  disfaress  sold  where  no  rent  due, 

336. 
for  an  injunction  to  restrain  distress,  337. 
of  replevm,  337. 

proceedings  in,  337 — 340. 
in  county  court,  338. 
security  in,  338,  339. 
form  of,  339. 
upon  landlord's  ooyenant  to  repair,  196. 
for  reooyery  of  taxes,  260. 
for  seUing  distress  before  time,  333. 

after  tender,  326. 
for  not  seUing^  distress  for  best  tutioe,  323. 

eyidenoe  in,  323. 
for  wrongful  acts  in  course  of  forcible  entry,  430, 431. 
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AonoN — continued, 

by  landlord,  to  ascertain  bonndaiiee,  208. 
for  waste,  222. 

for  nse  and  ocoupation,  281,  282.    See  XJaB  Aim 
Occupation. 
when  maintainable,  281 — 284. 
for  double  yalue,  431,  432. 

against  wbom  it  lies,  431,  432. 
when  maintainable,  432,  433. 
demand  and  notice  necessary,  432. 
yalue,  how  estimated  in,  433. 
in  High  Court,  432. 
in  county  court,  432. 
must  be  brought  within  two  years,  433. 
for  double  rent,  433. 

when  not  exceeding  601,  in  county  court,  434. 
for  wrongful  removal  of  away-going  crops,  408. 
for  fraudulent  removal  of  goocb  to  avoid  distress, 

312—314. 
for  rent,  270,  277. 

on  a  quantum  vcUebatf  270. 
statute  of  limitations  as  to,  278. 
for  balance  of  rent,  upon  insufficient  distress, 
325. 
upon  covenant  to  repair,  197,  198.    See  Bbpaibs. 

measure  of  damages  in,  198. 
for  treble  damages  for  pound  breach,  330. 
for  the  recovery  of  land,  470—518.     See  Becoveby 

OF  Laio),  Action  fob  the. 
in  the  High  Court,  475—498. 
county  court,  498 — 511. 
for  the  recovery  of  small  tenements,  511 — 523. 
in  the  county  court,  511 — 518. 
before  justices,  518 — 523. 
for  the  recovery  of  deserted  premises  before  justices, 
523,  524. 
by  mortgagee  under  attornment  clause,  15,  16,  476. 
by  corporations  for  breach  of  terms  of  parol  lease,  44. 
action  for  waste  by  issue  in  tail,  26. 
for  rent  by  issue  in  tail,  26. 
by  husband  for  rents  due  in  right  of  wife,  291,  292. 
for  apportioned  shares  of  rent,  275—277. 
by  assignee  of  reversion  for  rent,  440,  445. 

breaches  of  covenant,  440,  445. 
use  and  occupation,  283. 
by  master  for  recovery  of  premises  occupied  by  servant,  not 
necessary,  12,  13. 

Additional  Bent, 

on  breach  of  any  covenants,  270. 

particular  covenants,  270. 
in  respect  of  what  acts  payable,  271,  272. 
distress  for,  271. 

oo2 


, 
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ADDinoNAii  Bent — continued. 
in  the  nature  of  penalty,  168. 

uqnidated  damages,  271. 
whether  stamp  dufy  chargeable  upon,  158. 

Admikistratob, 
lease  by,  52. 

when  may  be  granted,  52,  456. 

yoidable,  52. 
one  of  several,  good,  52. 
liabiUty  of,  457,  458. 

for  rent  due  in  lifetime  of  tenant,  457. 

after  death  of  tenant,  457. 
for  breaches  committed  by  tenant,  457. 

after  death  of  tenant,  457. 
how  discharged  from  personal  liability,  458. 
-      protected  by  22  &  23  Yict.  o.  35. .  .458. 
distress  by,  291. 
right  of,  to  emblements,  402. 
durante  minoritate,  leases  by,  52. 

Admuostbatob  of  CoirvTOT, 
leases  by,  63. 
to,  65. 

Admuhstbatbix.    ^ee  Administbatob. 

marriage  of,  transfers  demising  power  to  husband,  52. 

Admission, 

by  tenant,  eyidence  to  proye  terms  of  tenancy,  471. 
in  writing  of  an  agreement,  effect  of,  120. 

Advance, 

reseryation  of  rent  payable  in,  264. 

in  farming  leases,  265. 
rent  payable  in,  recoyerable  by  action  or  distress,  264. 

Adyebse  Claim, 

under  statute  of  limitations,  by  tenant,  434 — 438. 

against  tenant,  effect  of,  438. 

Advowson,  may  be  demised,  68. 

Agent, 

to  grant  lease  by  deed  must  be  appointed  by  deed,  51. 

to  enter  into  agreement  for  a  lease,  how  authoiused,  124,  125. 

leases  by,  51,  52. 

how  to  be  made,  5. 
agreements  for  leases  by,  123 — 125. 
misrepresentation  by,  125,  146. 
payment  of  rent  to,  267,  268. 

after  reyocation  of  his  authority,  268. 
tender  of  rent  to,  327. 
notice  to  quit  siyen  by,  387. 

authority  of,  though  under  seal,  reyocable  by  x>arol,  52. 
occupation  of  house  belonging  to  principal  by,  does  not  create 
a  tenancy,  12. 
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AoLBTMENT,  catUo  at,  when  may  be  distrained,  306. 

Agbeement, 
for  lease,  112. 

how  regarded  in  equity,  112,  113. 

einoe  Judicature  Acts,  75. 

practically  lease, 
76,  112. 
distinguished  from  lease,  75—78. 
must  be  in  writing,  114,  115. 

though  for  less  than  three  years,  114. 
essentials  of,  116 — 118. 

must  specify  the  parties,  116. 

property,  116. 
term,  116,  117. 

commencement  of  term,  1 17, 118. 
rent,  118. 
signature  of  party  to  be  charged,  123. 
what  necessary,  123. 
how  effected,  123,  124. 
byagent,  123— 125. 
need  not  oe  in  single  document,  118. 
may  be  in  letter  or  correspondence,  118. 

OTidenced  by  any  number  of  documents, 
118. 
which  must  on  their  face  be  con- 
nected with  each  other,  118,  119. 
cannot  be  connected  by  parol  evi- 
dence, 119. 
may  be  identified  by,  119. 
contained  in  the   minutes  of  a  limited 
company  signed  by  chairman,  119, 120. 
concluded,  distinguished  from  mere  treaties,  120^123. 
oonditionaL,  121. 

intended  coyenants  in,  should  be  set  out  verbatim,  131. 
specific  performance  of  written,  132.    See  Sfeoifio  Peb- 

FOBMANOB. 

jurisdiction  discretionary,  132. 
when  not  enforceable,  132,  183. 
after  acts  which  would  work  forfeiture,  132,  133. 
how  affected  by  Conveyancing  Acts,  133,  134. 
specific  performance  of  oral,  after  part  performance,  134. 

acts  of  part  performance,  134 — 136. 
with  compensation,  136. 
when  money  has  been  expended,  134. 
action  on,  for  damages,  152 — 155. 
by  landlord,  154. 
tenant,  153. 
oral,  collateral  to  written,  when  supported,  125, 126. 
when  incorporated  with  lease,  125,  126. 

superseded  by  lease,  126,  127. 
right  to  call  for  lessor's  title  under,  127,  128. 

effect  of  V.  &  P.  Act,  1874,  s.  2...  127. 

Conveyancing  Act,  1881,  s.  3...  127. 
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Agbebment — continued* 
for  lease — corUinued, 

stamps  on,  155—160.    See  Appendix  (A). 

**  usual  covenants,"  what  are,  128,  131. 

no  implied  promise  for  quiet  enjoyment  in,  163. 

amount  to  an  undertaking  for  title,  163. 

to  commence  in/uturOy  163. 

of  new  house,  laiidlord  must  put  in  repair,  192. 

payment  of  rent  under,  effect  of,  8,  286,  287. 

when  it  gives  right  to  distrain,  286,  287. 
entry  and  occupation  under,  effect  of,  286,  287. 

when  it  gives  right  to  distrain,  286,  287. 
under  seal,  not  amounting  to  a  demise,  282. 

action  for  use  and  occupation  upon,  282. 
right  to  distrain  imder,  286,  287. 
to  assign  rent  not  yet  due,  within  Statute  of  Frauds,  115. 
to  pay  rent,  implication  arising  from,  8,  9. 

not  conclusive,  10. 
for  a  purchase,  payment  of  rent  under,  9. 
not  to  destroy  but  to  preserve  game,  operation  of,  90,  91. 
void  lease,  construed  as,  113. 
to  sell  fixtures  to  landlord,  401. 

AOBIOULTUBAIi  FIXTURES, 

when  removable  by  tenant,  395 — 397. 

erected  with  landlord's  consent,  395. 
notice  by  tenant  of  removal  of,  when  required,  395. 
under  Agricultural  Holdings  Act,  1875... 396. 
Agricultural  Holdings  Act,  1883... 396. 
right  of,  not  limited  to,  397. 

AaBIOTTLTU&AL  HOLDINaS  ACT,  1875, 

tenant's  right  in  respect  of  fixtures  under,  396. 

to  compensation  imder,  412 — 414.    See  Comfkk- 

SATION. 

repeal  of,  414. 

was  permissive,  416. 

AaBiouLTiniAL  HoLDiNas  Aor,  1883, 
commencement  of,  414. 
retrospective  nature  of,  415,  416. 
is  not  strictly  compulsory,  416. 
applies  to  Crown  and  Duchy  lands,  415. 
does  not  appty  to  holding  by  servant,  13. 
holding  witbm,  414,  415. 

notice  to  quit,  4,  380,  381,  384. 
not  restricted  in  acreage,  415. 
what  are  '*  agricultural,"  415. 
"  pastoral,"  415. 

**  cultivated  as  market  gardens,"  415. 
*'  of  land  "  include  houses  and  buildings,  414. 
charge  upon,  425. 
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Agbioultttilal  Holdinos  Aot»  ISS^-ixmHnued. 
holding — continued, 

charge  for  compenBation  in  case  of  tnurtees,  426. 

fayour  of  limited  owners, 
425. 
how  obtained,  425. 
nature  of,  425. 
fixtures,  tenant's  ri^ht  to  remoyal,  396. 
ixnproyements  within,  what  are,  417,  ^1^- 

execated  before  and  after  Jan.  1, 1884. .  .417, 418. 
daring  current  tenancy,  418. 

subsequent  tenancy,  418. 
by  tenant  about  to  quit,  420. 
payment  for,  with  capital  money  under  Settled 
Land  Act,  425,  426. 
compensation  under,  415 — 420. 

on  determination  of  tenancy,  417. 

enures   to  tenant's  executors,   assigns,  and 

trustee,  417. 
how  limited,  415,  416. 
for  exhausted  improyements,  416. 
defined  improyements,  417. 

exdusiye,  417. 
for  improyements  of  1st  class,  418. 

2nd  class,  418. 
3rd  class,  418,  419. 
measure  of,  419. 

'^  fair  and  reasonable,"  what  is,  419. 
to  tenant  for  breach  of  coyenant,  419,  420. 

landlord  for  waste,  226,  420. 
deductions  from,  420. 

for  waste,  breach  of  coyenant,  &o., 
420. 
limitations  upon,  420. 
incoming  may  acquire  outgoing  tenant's  right 

to,  420. 
how  recoyerable,  425,  426. 
when  may  be  charged  on  holding,  425,  426. 
exemption  from  distress  under,  303. 

of  breeding  stock,  303. 
hired  machinery,  303. 
liye  stock  at  agistment,  306. 
procedure  under,  420—425. 

claim  and  counter-claim,  421. 
notice  of,  421. 

form  and  contents  of,  421. 
seryice  of,  421. 
to  whom  may  be  referred,  422. 
where  claim  proceeds  to  reference,  422. 
Arbitration  Act,  1889,  applies,  422. 
mode  of  submission,  422. 
referees,  appointment  of,  422. 
powers  of,  422,  423. 

must  not  be  exceeded,  421. 
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AoBiouLTURAL  HoLDiNas  AoT,  1S&^— continued. 
procedure  under — continued, 

referees  may  be  restrained  by  prohibition,  421,  423. 
umpire,  appointment  of,  422. 

powers  of,  422. 
on  the  reference,  expcvrte,  423. 

evidence,  422. 
award,  423. 

delivery  of,  when  to  be  made,  423. 
failure  to,  proceedings  on,  423. 
must  be  in  writing,  423. 

specific  not  general,  423. 
may  deal  with  costs  of  reference,  423. 
mode  of  impeaching,  423. 
appeal  aeainst,  421,  423,  424. 
^en  it  lies,  423. 

is  to  county  court,  424. 
notice  of,  424. 
grounds  of,  424. 
provisions  as  to,  in  County  Court  Bules,  1889 

. .  .424. 
order  upon,  424. 
costs  of  proceedings  in  county  court,  424,  426. 

Agbicitltttkal  Tenaitoies, 
obligations  of,  201—208. 

as  to  cultivation,  202—206. 
custom  attaches  to,  tmless  expressly  excluded,  202. 

as  to  away-going  crops,  404—412. 
effect  of  Agricultural  hidings  Act  upon,  408,  412. 
reservations  and  exceptions  in,  must  Be  by  deed,  90. 

Alien, 

leases  by,  62. 
to,  65. 
enemy,  leases  to,  void,  63. 

Alienation.    See  Assignment. 

covenants  against,  101,  129,  130,  242 — 249. 
how  construed,  242 — 247. 
when  good,  242. 
without  consent,  242,  246,  247. 
when  broken,  242—249. 

no  relief  for  breach  of,  249. 

Allotments, 

letting  of,  by  trustees,  for  benefit  of  poor,  50. 

not  more  than  twenty  acres  by  parish  officers,  48, 49. 
under  Allotments  Act,  1887... 50. 

Small  Holdings  Act,  1892... 50. 

Allotments  Extension  Aot,  1882... 50. 
Allotments  AoT,  1887... 50. 
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Allowance.    See  Dzduotion. 

Alteration, 

in  lease  after  execution,  effect  of,  106,  107. 
when  they  render  freah  stamp  necessary,  169,  160. 

Ambassadob,  goods  of,  not  distrainable,  305. 
Amendmbnt,  of  pleadings  in  High  Oourt,  496,  496. 
Amends,  tender  of,  before  action  for  irregular  distress,  332. 

AnIMAIiS, 

jfercB  naturcBy  not  distrainable,  302. 
impounded,  must  be  fed  and  watered,  319,  320. 

at  expense  of  owner,  320. 
liye,  may  be  demised,  68. 
waste  in  refi^)ect  of,  225. 

Annuity, 

leases  of,  68. 

secured  by  power  of  distress,  payment  of,  by  tenant,  272. 
deduction  of,  from  rent,  272. 

Appeal, 

from  award  under  Agricultural  Holdings  Act,  1883... 421,  423, 
424. 
costs  of,  424,  425. 
to  judge  of  Ihe  county  court,  424. 
when  may  be  made,  423. 
within  what  time,  423. 
grounds  of,  424. 
may  be  heard  and  determined  by  judge,  424. 

remitted  to  referee  or  imipire,  424. 
decision  of  judge  final,  424. 

judge  mu^,  however,  on  request,  state  special  case, 
424. 
decisions  under  Ord.  XIY.  of  judge  at  chambers,  477, 478. 
to  Common  Law  Divisions,  478. 
to  be  within  eight  days,  478. 
to  Court  of  Appeal,  478. 

within  twenty-one  days,  478. 
in  action  for  the  recovery  of  land  in  county  court,  609 — 611. 
to  divisions  court,  509. 
none,  on  a  question  of  fact,  509. 
how  to  be  made,  510. 

by  eight  days'  notice  of  motion,  510. 
form  of,  510. 
service  of,  510. 

no  stay  of  execution,  510,  511. 
proceedings  upon,  511. 

notes  by  judge  at  trial,  511. 
security  on,  511. 
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Assioioaarr — continued. 
Covenant  ctgainst — oontmued. 
oonstnictioii  of,  244. 
«  asedgnment,''  244. 

equitable,  no  breach,  244. 
agreement  for,  no  breach,  246. 
by  way  of  mortgage,  a  breach,  244. 
**  underletting,"  245. 

in  case  of  lodgings,  246. 
'*  parting  with  possession,"  245. 

to  co-owner,  246. 
without  licence  or  consent,  246. 
consent,  written  or  verbal,  246. 

no  payment  exactable  for,  246. 

**  not  to  be  withheld  to  a  responsible  Q^rson,"  247. 

**  arbitrarily  withheld,"  247. 
binding,  notwithstanding  death  of  lessor,  247. 
who  to  procure,  248. 
entry  of  assignee  without,  248. 
extends  only  to  assignment  authorized,  248. 
breach  of,  remedies  for,  249. 

not  restrained  by  injunction,  249. 
evidence  of,  249. 
damans,  249. 

no  relief  against  forfeiture  for,  249. 
Effed  of, 
as  to  rent,  440. 

apportionment  of,  277,  440. 

under  Conyeyancing  Act,  277,  445,  447. 
as  to  covenants,  440. 

which  run  with  the  land,  99,  440. 
also  run  with  reversion,  444. 
defined,  440. 

what  covenants  do,  441 — 443. 
implied  covenants,  441. 

those  concerning  an  existing  part  of  demise,  441. 
when  ''assigns    named,  442. 
relating  to  incorporeal  hereditaments,  443. 

fixtures,  443. 
collateral  covenants  do  not,  443. 
covenants  as  to  live  stock  and  chattels  do  not,  443. 
doctrine  of,  only  applies  to  deeds,  441,  444. 

applies  to  parol  contracts  after  assent, 
444. 
upon  severance  run  with  severed  parts,  445. 
benefit  and  burden  pass  to  assignee,  446. 
provisions  of  Conveyancing  Act  as  to  rent  and  covenants  on 
assignment,  446. 
to  what  leasee  Act  applies,  446. 
restrictive,  binding  by  reason  of  notice,  447. 

even  if  notice  only  constructive,  128,  447. 
as  to  conditions, 

which  run  with  the  land,  448. 
apportioned  on  severance,  448. 
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AssioiracEirr — continiied. 
Modes  off 
by  aot  of  the  parties,  449, 
stamp  on,  450. 
of  reyersioii  by  landlord,  450. 

must  be  by  deed,  449. 
may  be  absolute,  450. 

by  way  of  mortgage,  450. 
attornment  of  tenant  unnecessary,  450. 
notice  to  tenant  of,  450. 
assignee  bound  by  tenant's  equities,  450. 

may  sue  for  rent  and  breaches,  450. 
effect  of,  on  right  to  distrain,  290. 
of  interest  or  term  by  tenant,  451. 

distinction  between  and  underlease,  39,  451,  468. 
must  be  by  deed,  451. 

pass  the  legal  estate,  451. 
what  will  pass  a  term,  452. 
coyenants  by  assignee,  452. 
damages  for  breach  of,  453. 
proof  under,  in  bankruptcy,  453. 
liabiHty  after  assignment  of  assignee  to  oiiginal  lessee, 
452. 
of  original  lessee  to  lessor,  in  case  of  parol  tenancy, 

453. 
of  assignee  to  lessor,  454. 
duration  of,  454. 

entry  not  necessary  to  create,  454. 
of  leaseholds,  not  yoluntary  under  27  Eliz.  c.  4... 455. 
by  operation  of  law,  455. 
on  death  of  tenant,  455. 
term  yeets  in  executor  on  death,  456. 

in  administrator  on  letters,  456. 
notwithstanding  specific  bequest,  455. 
one  of  seyeral  personal  representatiyes  may  dispose  of,  456. 

assent  to  bequest  of,  459. 
liability  of  personal  representatiye  under,  457. 
m  representatiye  capacity,  457. 
personally,  457. 

only  after  actual  entry,  457. 
as  to  rent,  457. 
as  to  coyenants,  458. 
how  discharged,  458. 

by  assignment  oyer,  458. 
setting  aside  fund,  458. 
administration  action,  459. 
of  specific  legatee  after  assent,  459. 

until  assent  not  entitled  to  enter,  455. 
assent,  express  or  implied,  459. 
to  whole  or  part,  459. 
cannot  be  recalled,  459. 
to  charges  upon  the  property,  459. 
by  bankruptcy,  460.    iSec  Bankbuptcy. 
lease  being  taken  in  execution,  455. 
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Assioire, 

effect  of  naminff,  in  ooyenants,  442,  443. 

ooyenants  wbich  run  with  land,  though  aasigiiB  not  named, 

441,  442. 
only  when  aaaigna  are  named, 

441,  442. 
not  bonnd  by  collateral  covenants,  443. 

Abstjeakce,  further,  coyenants  for,  run  with  the  land,  441. 

Attestation, 

of  leasee  by  deed,  105. 

to  trustees  for  charitable  uses,  66. 
of  notice  to  quit  not  necessary,  379. 

Attoenet,  Fower  op, 

execution  of  leases  imder,  105. 

how  authorized,  105. 

Attornment, 

tenancy  by,  13 — 16. 

defined,  13. 

judgment  under  Ord.  XIV.  in  case  of,  16,  476. 

by  mortgagor,  292,  293. 

rendered  unnecessary  by  4  Anne,  c.  16...  13,  14,  450. 

fraudulent,  to  a  stranger,  void,  14. 

clauses  in  mortgages,  14. 

effect  of,  15,  297,  298,  476. 
when  within  Bills  of  Sale  Acts,  16. 
need  not  be  executed  by  mortgagee,  16. 
stamp  on,  16. 

when  contains  special  terms,  159. 

Auction, 

coyenant  not  to  permit,  230. 

whether  breach  of  coyenant  to  use  only  for  priyate  dwelling, 

230. 
mock,  not  an  offensiye  trade,  233. 

Axtctioneeb,  goods  in  hands  of,  for  sale,  whether  distrainable,  301, 
302. 

AuTBE  YiE,  leases  by  tenants  pur  avJtre  vit^  38,  39. 

AWABB, 

under  A^oultural  Holdings  Act,  423,  424. 
failure  to  make,  proceedings  on,  423. 
when  to  be  made,  423. 
how  to  be  made,  423. 

impeached,  423,  424. 

AwAY-aoiNG  Obops, 
what  are,  404. 
right  to,  404. 

independent  of  obligations  aa  to  cultiyation,  408. 
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AwAT-oonra  Gbops— eon^ntiee^. 
cuBtoms  as  to,  404 — 412. 

rules  of  law  as  to,  405, 

principle  of,  405. 

and  leases  construed  together,  406. 

unless  inconsistent,  405. 
instances  of  application  of,  405 — 407. 
regulate  rate  of  payment  for,  407. 
remoyal  of,  by  off-going  tenant  without  light,  408. 

who  may  maintiaiTi  action  for,  408. 
consumption  of ,  upon  the  land,  405,  406. 
effect  of  leaving,  on  the  premises,  295. 
lights  where  tenancy  determines  by  forfeiture,  407. 

on  bankrupted  of  tenant,  407. 
effect  of  Agricultural  Holdings  Act,  1883... 408. 
injunction,  412. 

AwAT-GoiNO  Bights, 

when  coupled  with  right  to  possession,  409. 
who  liable  to  outgoing  tenant  in  respect  of,  409. 
upon  tenant's  bankruptcy,  407. 


Bail, 

in  an  action  for  the  reooyery  of  land,  473,  474. 
under  15  &  16  Yict.  c.  76,  s.  213... 473,  474. 

Bailiff, 

leases  by,  51. 
distress!:^,  314. 

how  authorized,  314,  315. 
ratification  of  by  landlord,  314. 
distrainiog,  to  giye  copy  of  charges  to  tenant,  324,  325. 

HabiHty  of  kndlord  for 
neglect  of,  325. 
may  not  act  as  an  appraiser,  322. 
tender  of  rent  to,  328. 
farm,  his  authority  to  let,  51. 

of  county  court,  ymen  summons  in  ejectment  to  be  delivered 

to,  502. 
service    of    summons    by,    where   violence 

threatened,  503. 
notice  of  doubtful  service  by,  503,  604. 
endorsement  of  service  by,  504. 
proof  of  service  by,  504. 
liability  of,  for  false  indorsement,  504, 
to  give  possession  of  small  tenements,  616. 

Bavxbttttoy, 

of  tenant,  296,  297,  460—467. 

defence  to  action  for  specific  perl onnance,  144. 
forfeiture  of  lease  by,  461. 
proviso  for  re-entry  on,  362. 
not "  usual,"  129. 
whether  breach  of  covenant  against  awmgnment,  243,  244. 
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Bavxbttptoy — continued, 
of  tenant — continued, 

in  case  of  tenancies  within  Agricultural  Holdings  Act, 

1883... 296. 
landlord's  remedy  for  rent  upon,  296,  297. 
distress  after  commenoement  of,  how  limited,  296,  297. 

where  trustee   in  possession  does  not  dis- 
claim, 465. 
vests  bankrupt's  property  in  trustee,  50,  461. 
trustee  in,  titie  oi,  how  evidenced,  461. 

power  of,  to  sell  or  assign,  461,  462. 

grant  lesises,  50. 
bound  by  provisions  of  lease,  407,  408. 
rights  as  to  off-going  crop,  408. 

compensation  under  Agricultural  Hold- 
ings Act,  417. 
may  diRclaim  onerous  property,  296. 
disdaimer  by,  462 — 467. 

effect  of,  465,  466. 
right  to  fixtures,  400,  465,  466. 
how  executed,  466,  467. 
rules  repnlating,  463,  464. 
time  within  wnich   must  be   made, 
464,  465. 
may  be  extended  by  court,  464. 
effect  of,  upon  right  to  tenant's 

away-going  rights,  408. 
where  bcuikrupt  assignee  of  lease, 

466. 
effect  of,  466. 
effect  of  on  rights  of  under-lessee, 

466. 
remedy  of   persons  injured  by, 
467,  46j8. 
liability  of,  on  neglect  to  disclaim,  465. 
after  discharge,  cannot  be  ordered  to  pay  rent,  465, 

466. 
claim  on  covenant  of  indemnity  proveable  in,  453. 

Base  Fee,  leases  by  person  entitled  in  possession  to,  25,  33. 

Baths  and  Washhouses,  leases  of,  66. 

Beasts  op  the  Plough, 

conditionally  privileged  from  distress,  305,  306. 
does  not  include  cart  colts  and  steers,  unbroken,  306. 

Bedding  exempt  from  distress,  303. 

Bedfobd  Level,  registration  of  leases  in,  109. 

Beeb, 

covenant  for  right  to  supply  by  brewer,  240 — 242. 
wben  cannot  be  enforced,  240. 

'^  Beebhoijse,"  meaning  of,  231. 
"  Best  Bent,"  28. 
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Beqttest, 

of  leaseholds,  executors'  assent  to,  52,  4dd. 

m&j  be  given  before  probate,  456. 
liability  of  legatee  after,  459. 

in  respect  of  mort- 
gages, 459,  460. 
not  breach  of  covenant  not  to  assign,  244. 

Bill  of  Exchange, 

payment  of  rent  by,  267. 

not  a  merger  of  original  claim,  267. 
expressing  terms  of  agreement,  stamp  on,  159. 

Bills  of  Sale  Acts,  16. 
attornment  clauses,  16. 
within,  16. 
not  within,  16. 

when  void  under  Act  of  1882...  16. 
effect  of,  on  power  to  distrain  for  price  of  goods,  240,  285. 

Bishop,  lease  by,  44—47. 

Boin), 

rent  and  performance  of  lessee's  covenants  secured  by,  108. 
payment  of  rent  by,  267. 

effect  of,  267. 
in  action  of  replevin,  337 — 339. 

is  exempt  from  stamp  duty,  339. 

how  conditioned,  339. 

execution  of,  338. 

form  of,  339. 
in  an  action  of  ejectment,  473,  474. 

Bobdeb  of  Box, 

not  removable  by  private  tenant,  395. 
waste  to  remove,  by  outgoing  tenant,  225. 

BoBOTJGH  Bates,  are  payable  by  tenant,  in  absence  of  contrary 
agreement,  253. 

Botes,  kecessaby, 
what  are,  225. 
when  timber  may  be  cut  for,  225. 

BOUNDABIES, 

tenant's  duty  to  preserve,  208. 

upon  failure  of,  landlord's  remedy,  208. 
encroachments,  presumption  as  to,  208,  209. 
action  by  landlord  to  ascertain,  208. 

Bbeach  of  CovENAirr, 

for  quiet  enjoyment,  166 — 169. 

to  use  house  as  **  private  dwelling-house  only,"  229,  230. 

to  insure,  250,  251. 

to  repair,  190,  198. 

measure  of  damages  for,  198 — 201. 

B.  P  P 
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Bbeaoh  of  Covenant — continued. 

to  cultiyate  in  a  husbandlike  manner,  201 — 208. 

to  reside  on  the  premises,  243. 

to  carry  on  specific  trade,  228. 

not  to  carry  on  trade,  230. 

proof  of,  in  action  for  the  recoyery  of  land,  472. 

compensation  to  tenant  for,  419,  420. 

Bbewebs'  Leases,  ooyenant  in,  to  supply  beer,  240—242, 

Bboeeb, 

distraining,  duties  of,  315—317,  324,  325. 

must  give  copy  of  his  charges  to  person   leyied 

upon,  324,  325. 
landlord's  liability  for  neglect  of,  825. 

BXTILDINO, 

agreement,  when  separable,  176. 
coyenant  runs  with  land,  175. 

not  satisfied  by  repairs,  175. 

time  for  performance  of,  175. 

discharged  by  statutory  bar  to  performonco,  ISO. 

remedies  for  breach  of,  178. 

specific  jperformance,  178. 
injunction,  178. 
damages,  179. 
line,  176. 

what  is  a,  within  a  coyenant  as  to,  176,  177. 
a  hoarding  is,  when,  177. 
houses  of  minimum  yalue,  177. 
to  satisfaction  of  suryeyor,  177. 
voluntary  waste  in  respect  of,  223,  224. 
erection  of  new,  when  waste,  223,  224. 

not  waste,  224. 
farm  buildings,  with  consent  of  landlord,  39J — 
397,  413,  417,  418,  420. 
penmssiye  waste  in  respect  of,  225. 

**  Building  ok  EBPAniiNa  Leases,"  28. 
under  Settled  Estates  Act,  30. 
under  Settled  Land  Act,  35,  37. 
by  crown,  43. 
corporations,  ecclesiastical,  47. 
municipal,  48. 
civil,  48. 
mortgagors  and  mortgagees,  54 — 56. 
infants,  58—60. 
married  women,  60,  61. 
committees  of  lunatics,  61,  62. 
stamp  on,  158. 
penalty  rents  in,  158. 

Business,  meaning  of  word  in  restrictive  covenant,  230,  281.    See 
Trade. 
covenant  to  carry  on,  228. 
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Cancellation  of  Lease, 

does  not  operate  as  surrender,  348. 
ordered  for  mistake  in,  107,  108. 

in  case  of  fraud,  107,  108. 

Caebiages  at  Liveby,  whether,  may  be  distrained,  301. 

Cabrieb,  goods  in  possession  of,  for  oouTeyance,  not  distrainable, 
300. 

Case.    See  Special  Case. 

Casks,  when  priyileged  from  distress,  301. 

Cattle, 

when  not  distrainable,  302,  303. 

when  sent  to  butcher  for  slaughter,  300. 
of  guest  at  an  inn,  302. 
of  a  stranger,  302,  303. 
hired  brewing  stock,  303. 
at  agistment,  306. 
when  distrainable,  300,  303,  305,  306,  312. 

feeding  on  common,  312. 
driven  oif  to  avoid  distress,  312. 
distrained,  not  to  be  used,  318. 

where  to  be  impounded,  318,  319. 
not  to  be  driven  out  of  the  hundred,  319. 
supply  of  food  and  water  to,  320. 
lanolord's  liability  for  safe  custody  of,  318. 
what  constitutes  an  impounding,  318,  319. 
sale  of,  under,  320. 
may  be  demised,  68. 
covenants  as  to,  do  not  run  with  land,  443. 

Certainty, 

as  to  commencement  of  lease,  91 — 93. 

duration  of  lease,  93. 

amount  of  rent,  96. 
requisite  in  notice  to  quit,  384,  38o. 
wmit,  required  in  description  of  property  in  lease,  78. 

Cestxti  que  Vie,  death  of,  determines  leases  made  by  tenant  pur 
autre  vie,  39. 
leasing  powers  of,  under  Settled  Estates  and  Settled  Land 
Acts,  39. 

Chahbebs, 

considered  separate  houses,  11. 
occupation  of,  11. 

Chahbebs,  Judges'.    See  Recoveby  of  Land,  Action  fob  the. 
appeals  from  decisions  at,  478. 

Chaboes, 

covenant  to  pay  rates,  taxes,  **  and  other,"  257,  258. 
upon  agricultural  holdings,  425,  426. 

pp2 
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Charitable  Uses, 

leases  to  trustees  for,  66. 

must  be  in  accordance  with  Mortmain  Acts,  66. 
how  and  when,  must  be  executed,  66. 
attestation  of,  66. 

Chaeitess,  leases  by  trustees  of,  49,  50. 
Statute  of  Limitations  applies  to,  46. 

Chabity  Cohmissionebs,  leases  authorized  by,  49. 

Chattels, 

may  be  demised,  68. 

privileged  from  distress,  299 — 309. 

absolutely,  299—305. 

conditionally,  305—309. 

for  benefit  of  trade,  299,  300. 

otherwise,  302—305. 
payments  in  nature  of  rent  reserved  upon  personal,  262. 

no  distress  for,  262. 
annexed  to  freehold,  when  they  remain  chattels,  391 — 393. 
covenants,  as  to,  do  not  run  with  land,  443. 

Cheqtte,  payment  of  rent  by,  266,  267. 

CnncNEY-GiiASSEB  not  fixtures,  392,  393. 

Ohimney-Pieces,  when  tenant's  fixtures,  397. 

Choses  m  Action, 
assignment  of,  439. 

how  affected  by  Judicature  Acts,  439. 

Chxtboh  Bates, 

are  personal  charts,  254. 

not  included  m  taxes  on  the  land,  254. 

Chubohwabbens  and  Ovebseebs, 
leases  by,  48,  49. 
to,  67. 

Civil  Cobfobations,  leases  by,  48. 

Claim,  Statement  of, 

in  action  for  recovery  of  land,  488,  489. 

for  compensation  under  Agricultural  Holdings  Act,  421. 

Clandestine  Eemoval.    See  Fbaudtjlent  Bemoyal. 
of  goods  to  avoid  distress,  312 — 314. 

Coal,  construction  of  covenants  relating  to,  218.    See  Mines. 

COLLATEBAL  CONTBACT, 

parol  evidence  of,  125. 

must  not  vary  written  contract,  125. 

examples  of  good,  125. 

COLLATEBAL  COYENANTS, 

what  are,  125—127. 

do  not  bind  assigns,  though  named,  443, 
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Colleges,  leases  by,  44. 

COMMENOEMENT  OF  LeASE, 

from  wliat  periods  leases  may  be  made  to  commence,  91. 
construction  of  provisions  as  to,  91 — 93. 
certainty  as  to,  91 — 93. 
how  ascertainable,  382,  383. 

Commissiokers  op  Woods  and  Forests,  leases  by,  of  crown  lands 
Tested  in,  43,  44. 

Committee  of  Lxtnatic, 
leases  by,  62. 

suirender  and  renewal  of  leases  by,  65. 
may  be  admitted  tenant  of  copyhold,  65. 

Common,  Eights  of,  may  be  demised,  68. 

Common,  Tenants  in, 
estate  of,  defined,  41. 
leases  by,  41. 
payment  of  rent  to  one  of  two,  268. 

after  notice,  268. 
distress  by,  293,  294. 
notice  to  quit  by  one,  effect  of,  386,  387* 

Commons, 

leases  of,  by  lords  of  manors,  42. 
cattle  on,  when  distrainable,  312. 

Company, 

official  liquidator  of,  not  personally  liable  for  rent,  468. 
goods  of,  not  distrainable  after  commencement  of  winding-up, 
310,  311. 
except  by  leave  of  the  court,  310,  311. 

when  leave  given,  310,  311. 
landlord's  claim  for  future  rent,  311. 

Compensation, 

to  tenant  for  tillages,  &c.,  404 — 412. 

for  improvements  under  Agricultural  Holdings  Acts,  1875  and 

1883... 412— 426. 
for  improvements  under  Act  of  1875... 41 2 — 414. 
in  what  cases  applicable,  412. 
commencement  of  Act,  412. 
application  to  future  tenancies,  412, 413. 
was  permissive,  416. 

how  operation  of  Act  may  be  excluded,  412,  413. 
for  imj^rovements  of  first-class,  413. 
dramage  of  land,  413. 
erection  or  enlargement  of  buildings,  413. 
laying  down  permanent  pastures,  413. 
making  osier  oeds,  413. 

water  meadows,  413. 
works  of  irrigation,  413. 
gardens,  413. 
roads  or  bridges,  4134 
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Compensation — continued, 

for  improTements  under  Asricultoral  Holdings  Act,  1875 — contd. 
for  improyements  of  nrst-class — cantinued. 
Tnaking  water-courses,  413. 
ponds,  413. 
wells,  413. 
reservoirs,  413. 
water-works,  413. 
fences,  413. 
planting  hops,  413. 
orcELardis,  413. 
reclaiming  waste  lands,  413. 
warping  uind,  413. 

landlord's  consent  in  writing  required,  413. 
wlien  to  be  deemed  exhausted,  413. 
measure  of  compensation  for,  413. 
deductions  from,  413. 
for  improyements  of  second-class,  413,  414. 
boning  land  with  undissolved  bones,  413. 
chalkmg  land,  413. 
day  bumins;,  413. 
cla^g  land,  413. 
liming  land,  413. 
marling  land,  413. 
written  notice  to  landlord,  413. 
when  previous  consent  of  landlord  required,  413. 

to  be  deemed  exhausted,  413,  414. 
measure  of  compensation  for,  414. 
deduction  from,  414. 
for  improvements  of  third  class,  414. 
use  of  purchased  manure,  414. 

feeding  stuff,  414. 
when  to  be  deemed  exhausted,  414. 
measure  of  compensation  for,  414. 
effect  of  tenants  taking  exhausting  crops,  414. 
exclusion  of,  in  certain  cases,  412,  413. 

for  improvements  under  Agricultural  Holdings  Act,  1883... 

414—426. 
on  determination  of  tenancy,  eniures  to  tenant's  executors, 

administrators,  assigns,  and  trustees,  417. 
how  limited,  414,  415. 
for  exhausted  improvements,  416. 
defined  improvements,  417 — 419. 

is  exclusive,  417. 
of  first  class,  417,  418. 
second  class,  417,  418. 
third  class,  417—419. 
measure  of,  419. 

**  fair  and  reasonable,"  what  is,  41 9« 
deductions  from,  420. 

for  waste,  breaches,  &c.,  420« 
limitation^  upon,  420. 
improvements  by  tenant  about  to  quit,  420. 
incoming  may  acquire  outgoing  tenant's  right  to,  420i 
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Ck>icPENSATiON~eon^nue(?. 

for  improyementB  under  Agrioultural  Holdings  Act,  ISSS^^cantd, 
liow  reooTerable,  420 — 426. 
when  may  be  charged  on  holding,  425. 
char^  upon  holding  for,  425. 
in  case  of  trustees,  425. 

fayonr  of  limited  owner,  425. 
how  obtained,  425,  426. 
nature  of,  426. 
cLaun  for,  procedure  upon,  420—424. 
to  landlord  for  waste,  225,  226,  420. 

for  rent,  taxes,  breaches,  &c.,  420. 
tenant  for  breach  of  covenant,  419,  420. 

GOMPTTLSOBT  EXECUTION  OF  LEASES, 

when  may  be  ordered,  132,  138. 
how  enforced,  138. 

Ck)MFT7L80BY  PAYMENTS, 

for  taxes,  &c.,  251,  260. 

tenant  may  deduct  from  rent,  251,  260,  273, 
by  tenant,  of  rent  to  superior  landlord  to  prevent  distress,  272i 
annuity  or  legacy  secured  by  powers  of  distress, 

272. 
interest  on  mortgage  due  before  tenancy,  272, 
273. 
when  deductions  for,  must  be  made,  251,  260,  273. 
production  of  receipt  for,  by  tenant,  273. 

Condition, 

defined,  358. 

either  precedent  or  subsequent,  358. 
distinguished  from  covenant,  359. 
may  create  a  covenant,  100. 
prcHcedent,  103. 

distinguished  from  independent  covenant,  102,  191. 
subsequent,  a  proviso  working  a  cesser,  358. 
how  created,  358,  359. 
ejectment  maintainable  for  breach  of,  without  proviso  for 

re-entry,  358,  359. 
forfeiture  for  breach  of,  358. 

strict  proof  of  breach  always  required,  360. 
of  re-entry,  proof  of,  in  action  for  recovery  of  land,  360,  471, 

472. 
of  re-entry,  how  framed,  360. 

construed,  360—362. 
right  of,  by  virtue  of  condition,  471. 
when  runs  witn  land,  448* 

apportionment  of,  on  severance  of  the  reversion,  448,  449. 

by  22  &  23  Vict.  c.  35... 448. 
Conveyancing  Act,  1881... 449. 
not  to  assign,  101,  242—249. 
how  broken,  243. 
not  *'  usual,"  129,  130. 
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CJONDmON — continued, 

none  implied  as  to  state  of  premises  on  a  letting  of  real  estate, 
172. 
except  by  Housing  of  Working  Classes  Act,  1890. . .  172, 173. 
that  fumished  houses  or  lodgings  are  fit  for  habitation,  173. 
breach  of,  173. 

tenant's  remedies  for,  173. 
precedent  to  the  recoyery  of  rent,  261. 
to  determine  lease,  95. 
to  the  renewal  of  lease,  20. 
to  enforcement  of  ooyenant  to  repair,  191. 
to  distress,  28d. 

COITFKSSION, 

by  defendant  in  County  Court,  505. 

ColfFIBMATION, 

of  leases  by  tenants  in  tail,  26. 
tenants  for  life,  26. 
under  powers,  27. 

by  ecclesiastical  corporations  sole,  44 — 46. 
by  infants,  58. 

effect  of  Infants'  Belief  Act  upon,  58. 
of  wife's  freeholds  not  in  pursuance  of  statutes,  61. 

Consent, 

of  landlord  to  erection  of  farm  buildings  or  machinery,  395 — 
397. 
effect  of  14  &  15  Vict.  c.  25... 395. 

Agricultural  Holdings  Act,  1875... 291,  396. 
Agricultural  Holdings  Act,  1883.. .396,  397. 
imder  Agricultural  Holdings  Act,  1875... 413. 
under  Agricultural  Holdings  Act,  1883... 4 18. 

Conservatory, 

when  not  removable  by  tenant,  394. 
remoyable  as  a  trade  fixture,  394. 

Constable,  assistance  of,  in  cases  of  fraudulent  remoyal,  313. 

Construction, 

of  powers  of  leasing,  28. 

terms  of  description,  78 — 83. 

in  exceptions  and  reservations,  88 — 91. 
covenants  to  repair,  184 — 190. 

pay  taxes,  254—258. 
against  assignments,  242 — 247. 
in  restraint  of  trade,  130,  227—234. 
for  quiet  enjoyment,  98,  99,  162—169. 
relating  to  working  of  mines,  219 — 221. 

trading  with  particular  brewer,  240 

—242. 
cultivation  and  husbandry,  202 — 206. 
occupation  and  alienation,  242 — ^248. 
to  insure,  250—251. 
generally,  98—104,  231,  234. 
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CoNBTBUCnoN — contin  ued, 

of  exceptions  and  reservations,  87 — 91. 
the  habendum,  91 — ^96. 

reddendum,  96 — 98. 
proyisoes  for  re-entry,  360 — 362. 
general  words,  82 — 84. 
juaUfyinff  words,  79,  80. 
infonnal  Teases,  81. 

word  "land"  in  Acts  of  Parliament,  414. 
tenant  rights  as  to  away-going  crops,  &c.,  404—412. 

foldage,  405. 
manure,  406 — 407. 
fallowing,  405. 
tillage,  405--407. 
hay,  404,  406. 
straw,  404,  406. 
clover,  406. 
under  the  Agricultural  Holdings  Act,  1883. . . 
408. 

CoNSTRUcrnvB  Occupation, 
what  may  be,  282,  483. 
sufficient  for  action  for  use  and  occupation,  282. 

CoKTuruiKO  Bbeach  of  covenant  to  insure,  251. 

COKTBAOT, 

in  writing,  evidence  of  oral  agreement  collateral  to,  125,  126. 
power  of  distress  may  be  given  by,  285. 

CoirVEYANClKG  AOT)  LaW  OF  PROPERTY  ACT,  1881  (44  &  45  Vict. 
C.  41), 
leases  by  mortgagors  or  mortgagees  in  possession,  54 — 57. 
on  behalf  of  infant  owner,  59. 
general  words  in,  82. 

in  description  of  parcels,  82. 
covenants  implied  in,  161,  162. 
forfeitures  restricted  by,  251,  372—378. 

notice  before  proceedings,  373,  472. 
relief  against,  198,  374. 

effect  of,  375. 
for  breach  of  covenant  to  repair,  197,  198. 

insure,  251. 
not  granted  in  certain  cases,  377,  378. 
rent  and  benefit  of  lessee's  covenants  run  with  reversion,  277, 

445,446. 
notwithstanding    severance,    445, 
446. 
apportionment  of  conditions  on  severance,  448,  449. 
possession,  definition  of,  109,  110. 
title,  to  leasehold  reversion  not  to  be  required,  127,  128* 

on  purchase  of  underlease,  127. 
sub-demise,  127. 

CoimcT,  leases  by  and  to  administrators  of,  63,  65t 
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COFABOEKEBS, 

estate  of,  defined,  41,  42. 

leases  by,  42. 

distress  Dy  one  of  several,  293. 

G0FYHOLDE&,  lease  by,  41. 

Copyholds, 

leases  of,  42,  43. 

belonging  to  benefices,  48. 

on  escneat,  surrender  or  forfeiture,  42. 

reservations  in,  42,  43. 

by  custom,  42. 

Cork, 
-    distraLnable,  307. 

where  to  be  impounded,  307,  316. 
when  to  be  sold,  307,  308,  322,  323. 
may  be  claimed  as  an  emblement,  403. 
severed,  removable  by  outgoing  tenant,  404. 

to  be  consumed  on  land,  custom  as  to,  404,  405. 
at  miller's  to  be  ground,  not  distrainable,  300. 

COEPOBATIONS, 

occupation  and  payment  of  rent  by,  effect  of,  9,  10. 
leases  by,  44. 

must  be  by  deed,  44,  73. 
must  not  be  to  a  member,  65. 
parol,  effect  of,  44. 

occupation  under,  effect  of,  44. 
payment  of  rent  to,  under,  effect  of,  9,  44. 
specific  performance  of,  after  part  performance,  44, 
135. 
ecclesiastical  and  eleemosynary,  leases  by,  44 — 47. 

voidable,  435. 
confirmation  of,  44 — 46. 

enabling,  disabling,  and  restraining  Acts,  44 — 47. 
leases  by,  not  in  pursuance  of  statutes,  45,  46. 
renewal  of,  46. 
civil,  leases  by,  48. 
municipal,  leases  by,  48. 
the  crown,  leases  by,  43,  44. 
action  for  use  and  occupation  by,  283. 

against,  283. 
leases  to,  65. 
service  upon,  of  writ  in  ejectment,  482. 

of  notice  to  ^uit,  388. 
description  of,  in  writ  of  ejectment,  480. 

COBPOEEAL  HEREDITAHENTS,  LEASES  OE, 

exceeding  three  years,  must  be  by  deed,  73. 
for  three  years  or  less,  may  be  by  parol,  73. 
demise  of,  necessary  to  support  a  distress,  96,  287. 

CoBBEBFOia)ENOE,  agreement  for  lease  may  be  by,  118. 
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CoBBODiES  may  be  demised,  68. 

OOSTS 

of  dlBfaress,  323,  324. 

under  20/.,  323,  324r 
over  20/.,  324. 

upon  growing  pnsB  crops,  324. 
broker  must  giye  copy  of,  to  person  suffering  dis- 
tress, 324,  325. 
tenant's  remedy  for  excessiye,  324. 
of  replevin,  security  to  cover,  338. 
under  Agricultural  Holdings  Acts,  423 — 425. 
of  reference,  423. 

proceedings  in  coimty  courts,  424,  425. 
in  action  for  the  recovery  of  land,  bail  for,  473,  474. 
of  unnecessary  pleadings,  488. 
of  improper  interrogatories,  491. 
in  county  courts,  508,  509. 
of  plaint,  502. 
discontinuance,  505. 
confession  by  defendant,  505. 
discovery,  606. 
bearing  fee,  507. 

CoTTAOB  Allotments, 

lettings  of,  by  trustees  for  poor,  50. 
by  parish  officers,  49. 

COUKTERCLAJM, 

need  not  be  of  same  nature  as  plaintiff's  claim,  495. 
how  set  up,  494,  495. 
how  excluded,  495. 
how  stated,  495. 

COXTNTERPABT  OF  LeASE, 

rule  when  lease  differs  from,  107. 

when  rule  does  not  apply,  107. 
expenses  of,  by  whom  borne,  110. 
execution  of,  m  presence  of  lessor  cannot  be  insisted  upon, 

110. 
when  there  is  none,  obligation  of  tenant  to  produce  lease  to 

landlord,  111. 
production  of,  raises   presumption   that   original  was  duly 

stamped,  160. 
proof  of,  in  action  for  the  recovery  of  land,  471. 

GoxTNTET,  custom  of,  defined,  201 « 

OouirrY  Court, 

action  of  replevin  in,  339. 

registrar  empowered  to  ^rant  rei)levins,  338. 
for  irreg^ar,  excessive,  or  illegal  distress  in,  336. 
for  the  recovery  of  land  in,  498 — 511.    iSec  EeoovekY 

OF  ItASTD,  Action  for  the— Pro- 
ceedinga  in  the  County  Court, 
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CoTJirrY  OouET — coniinued. 

action  for  the  reoovery  of  small  tenements  in,  511 — 518.     See 
Begoyery  of  Small  Tenements,  Action  in  the  County 
Court  for  the, 
court  fees,  507. 

proceedings  in,  under  Agricultural  Holdings  Act,  423 — 425. 

See  AoRicnLTTTRAL  Holdings  Act,  1883. 
to  reooyer  double  yalue,  432. 
rent,  434. 

County  Bates, 

when  pa^ble  by  tenant,  253. 

included  in  **  parochial  taxes  and  assessments,*'  255. 

COUBSE  OF  HUSBANDBY, 

custom  of  the  couniry  as  to,  201,  202. 
proof  of,  201,  202. 

Covenants.    See  also  various  titles. 
defined,  98. 

joint  or  several,  101 ,  102. 
illegal  or  impossible,  104. 
must  be  under  seal,  98. 

restrictive,  175—180,  201—208,  227—240,  242—249. 
how  construed,  generally,  98,  99,  101,  228—234,  244—247. 
may  be  express,  98. 

implied,  98. 

running  with  the  land,  or  personal,  99.    See  Asaiov- 

MENT. 

in  form  of  condition,  proviso,  exception,  or  recital,  99, 
100. 
usual,  what  are,  98,  128,  129. 

is  for  jury,  128. 
to  pay  rent,  98, 129. 

taxes,  98,  129,  254—258. 

construction  of,  254 — 258. 
tithe  rent-charge,  252,  253. 
to  kee^  and  deliver  up  in  repair,  98,  129,  184 — 191. 
to  cultivate  according  to  good  husbandry,  98, 129, 201 — 

206. 
to  permit  landlord  to  enter  and  view,  98,  129. 
for  quiet  enjoyment,  98,  129,  161. 

implied  in  every  letting,  161. 

superseded  by  express,  163. 
when  broken,  166—169, 
against  alienation,  98,  129,  130,  242—249. 

construction  of,  242 — 247. 
in  restraint  of  trade,  130,  228,  230—234. 
by  assignor  of  lease,  234. 

distance,  how  measured  in  such  casC)  234. 
for  good  title,  161,  162. 

not  implied)  161,  162. 
as  to  building,  175. 
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CoYZNAirrs — continued. 

to  repair  (express),  182 — 184. 
how  construed,  184 — 191. 

controlled,  185. 
Courts  will  not  decree  specific  performance  of,  197. 

except  m   case   of   specific   and  defined 
repairs,  197. 
can  now  reliere  against  forfeiture  for  breach  of, 
197,  198. 
farming,  enforced  by  injunction,  206,  207. 

compensation  for  breach  of,  under  46  &  47  Yict.  c.  61, 
ss.  6,  7... 208. 
to  reside  on  the  premises,  243. 

how  broken,  243. 
to  carry  on  a  specific  trade,  228. 

how  far  bind  lessees  of  public-houses,  228,  229. 
to  work  mines,  218—221. 

not  to  carry  on  other  than  a  certain  trade,  what  it  amounts  to, 

228,  231. 
a  ** trade,"  a  "business,"  meaning  of,  230, 

231. 
an  "  offensiye  "  trade,  meaning  of,  233. 
against  "nuisances,"  234. 
to  use  house  as  "  private  dwelling-house  only,"  229,  230. 

how  broken,  229,  230. 
against  carrying  on  certain  trade,  231. 

broken  by  carrying  on  any  branch  of  prohibited  trade, 
231. 
how  limited,  231.  , 

for  light  to  supply  beer,  240. 

when  can  be  enforced,  240. 
not  to  carry  on  trades  without  lessor's  licence,  234. 

within  certain  distance,  how  measured, 
234. 
restrictiYe,  loss  of  right  to  enforce,  236. 

by  acquiescence  in  breaches,  236. 
who  may  enforce,  237. 
by  landlord,  238. 

how  fax  binding,  238,  239. 
to  insure,  250. 

breach  of,  250,  251. 

relief  against  forfeiture  for,  251. 
continumg,  251. 
to  pay  taxes,  by  Icmdlord,  construction  of,  259,  260. 
'*  all  tajces,"  to  what  it  extends,  254. 
"  all  parliamentary  taxes,"  what  included  in,  254. 
"  all  taxes,  parochial  and  parliamentary,"  254. 
'*  taxes  on  the  land,"  what  included  in,  254. 
"  taxes  and  assessments  "  does  not  include  tithes,  255. 
"  charges,"  what  included  in,  257,  258. 
"  outgoings,"  what  included  in,  ^56,  257. 
what  will  coyer  all  outgoings,  258. 
"  rates,"  255. 
"  all  duties,"  what  included  in,  257. 
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Covenants — continued. 

construction  of,  98 — 104. 

where  general  words  follow  specific  enumeration,  233, 234. 
meaning  of  word  at  date  of  the  covenant  governs,  231. 
when  they  run  with  the  land,  441 — 443.    See  AssiQNiCENT. 

when  *'  assigns"  are  not  named,  441.  442. 

named,  442,  443. 
collateral,  not  binding  on  assigns,  though  assigns  named,  443. 

what  are,  125—127. 
as  to  incorporeal  hereditaments  and  fixtures,  443,  444. 
are  divisible,  445. 

restrictive,  when  binding;  by  reason  of  notice,  447. 
running  with  the  reversion,  444 — 446. 
anticipatory  repudiation  of,  104. 
breach  of,  proof  of,  in  action  for  the  recovery  of  land,  471, 472. 

Crops, 

what  are  emblements,  402,  403. 
growing,  distrainable,  307,  308. 

after  seizure,  and  sale  under  an  execution,  308. 
to  be  sold,  307,  322. 
where  to  be  impounded,  307,  319. 
selling  contrary  to  11  G^eo.  2,  c.  19,  s.  8,  irregular, 
332. 
away-going,  404 — 412. 
what  are,  404. 
customs  as  to,  404 — 412. 
leaving  on  the  premises,  effect  of,  295. 
exhausting,  what  are,  414. 

Crown, 

aU  real  estates  ultimately  held  of,  1. 

leases  by  the,  43,  44. 

cannot  avail  itself  of  plea  of  infancy  to  avoid  leases,  58. 

Cultivation, 

obligations  of  tenant  in  respect  of,  201. 

to  farm  in  accordance  with  custom,  201. 
defined,  201. 

usually  by  his  lease,  202. 
binding  on  sheriff  upon  execution,  205. 
assignee  of  bankrupt,206. 

under  bill  of  sale,  206. 
purchaser,  206. 

apply  to  ordinary  sale  by  tenant, 
206. 
implied  covenant  for,  98. 

covenants   to   cultivate   according  to   good  husbandiY  are 

"usufia,"129. 
run  with  the  land,  441. 
construction  of,  201 — 206. 
remedies  for  breach  of,  206 — 208. 
injunction,  207. 
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CuBTESY,  TENAirr  BT,  loases  by,  34,  39. 

Custody  op  Law, 

goods  in,  not  disirainable,  302. 
exception  to  rule,  302. 

Custody  of  Lease, 

during  continiiance  of  demise.  111. 

after  expiration  of  term.  111. 

when  no  counterpart,  obligation  of  tenant  to  produce.  111. 

Custom, 

of  country,  defined,  201. 

obligation  to  farm  in  accordance  with,  201. 

meaning  of,  201. 
proof  of,  156. 

must  be  certain  and  reasonable,  202. 
reasonableness  of,  a  matter  of  law  for  the  Court, 

202. 
not  of  fact  for  jury,  202. 
attaches  unless  expressly  excluded,  202,  405. 
is  excluded  by  inconsistent  stipulations,  202,  405. 
when  eyidence  of,  to  explain  lease,  admissible,  202. 
as  to  timber  trees,  211 — 213. 

away-goin^  crops,  404 — 412. 
compensation  for  tillage,  404,  405. 
consumption  of  crops,  &c.,  on  premises,  404. 
allowances  to  cutting  tenant,  principle  of, 
405. 
rules  of  law  as  to,  405. 
attaches  to  all  tenancies,  202,  405. 
construed  vnth  the  lease,  405. 
unless  inconsistent,  405,  406. 
application  of  rule,  406. 
regulates  payment  to  outgoing  tenant,  405,  407. 
remoyal  of  crops  contrary  to,  injunction  against, 

206,  207,  412. 
effect  of,  on  right  to  remore  fixtures,  398. 
when  excluded  upon  determination  of  tenancy, 
406. 


Dahaqe  Feasant, 
distress  for,  303. 
property  ti^en,  not  distrainable,  302. 

Daicages, 

in  action  on  contract  to  grant  lease,  153. 
against  landlord,  153. 

tenant,  154. 
for  specific  performance,  137.     See  Sfeoieio  Fbb- 

FOBMANCE. 

irregular  distress,  336. 
excessiye  distress,  336, 
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Damages — conitnued. 

in  action  for  ille^  distress,  335,  336. 

selling  distress  too  soon,  332,  336. 
rescue  and  pound  breach,  330. 
premature  sale  of  growing  crops,  307*  308. 
oreach  of  covenant  for  quiet  enjoyment,  169, 170. 

to  repair,  198—201. 
to  insure,  251. 
as  to  building,  179. 

cultivation  and  husbandry,  207. 
mining,  221. 
restrictive  as  to  user,  235. 
against  assignment,  249. 
to  -psLj  taxes,  260. 
for  eviction,  169. 
waste,  226. 

the  recovery  of  land,  474. 
liquidated,  distinction  between,  and  penalties,  270,  271. 
may  be  recovered  by  distress,  271. 
cannot  be  waived,  271,  272. 

Date, 

not  necessary  to  a  lease,  76,  91,  92. 

deeds  take  effect  from  delivery,  76,  91,  92. 

**  from  "  a  given,  meaning  of,  91. 

parol  lettings  commence  from  entry,  92,  93. 

leases  may  commence  from  past,  present  or  future,  91. 

constiniction  of  the  habendum  in  leases,  91 — ^96. 

impossible,  effect  of  insertion  of,  76,  92. 

uncertain,  effect  of  insertion  of,  93. 

parol  evidence  as  to  date  of  lease,  76. 

Day-time,  distress  must  be  made  in  the,  294. 

Dean  and  Ghapteb,  leases  by,  44. 

Dean  Fobest,  leases  of  Crown  property  in,  44. 

Death, 

of  lessee,  455. 

effect  of,  455. 

liability  of  his  executor  or  administrator,  456—459. 

legatee,  459,  460. 
effect  of  22  &  23  Yict.  c.  35,  upon,  458. 

Deolabation  by  Lodoeb, 

claiming  privilege  from  distress,  303 — 305. 
contents  of,  303,  304. 

Deduotions, 

by  tenant  from  rent,  251,  252,  253,  259,  260,  272,  273. 

under  Agricultural  Holdings  Act,  1883... 273,  289. 
of  taxes,  251—253. 

is  limited  to  tax  on  rent  reserved,  259,  260. 
property  tax,  251,  252,  273. 
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Dedtjctions — continued, 

by  tenant  of  land  tax,  251,  253,  259,  260,  273. 
eewers  rate,  253,  259,  260,  273. 
poor  rates,  253. 

in  the  case  of  mines,  259. 
tithe  rent-charge,  252,  253,  255,  273. 
agreement  as  to,  251. 
payments  made  to  superior  landlord,  272. 

to  ayoid  distress,  272. 
payment  of  an  annuity  or  legacy  secured  by  power 
of  distress,  272. 
of  interest  due  on  mortgage,  272,  273; 
remedy  by  tenant  for,  260. 
when  must  be  made,  273. 
receipt  for,  must  be  produced,  273. 
Deed, 

what  leases  must  be  by,  44,  73,  74. 

old,  presumed  to  haye  been  properly  stamped,  160. 

execution  of  leases  by,  104,  105. 

attestation  of,  105. 

sealing,  what  constitutes,  104,  105. 

deliyery  of,  mode  of,  105. 

as  escrow,  105. 
indorsements  upon,  106. 
presumption  in  fayour  of,  160. 
when  surrender  must  be  by,  348. 
assignments  of  reyersion  must  be  by,  450. 

terms  must  be  by,  451. 

Defekcb,  Statement  of,  in  ejectment,  493,  494. 

Demand, 

of  rent,  in  order  to  create  a  forfeiture,  266,  368,  472,  473. 

not  necessary  under  15  &  16  Yict.  c.  76,  s.  210... 369^ 

473. 
as  condition  precedent  to  distress,  285. 
when  a  waiyer  of  forfeiture,  364. 

of  notice  to  quit,  388. 
writ  in  ejectment  good  in  place  of,  366. 
of  possession,  470,  471. 

of  tenant  holding  oyer,  473,  474. 
where  term  has  expired,  473,  474. 
not  necessary  to  eject  tenant  at  sufferance,  2. 
determines  tenancy  at  will,  3. 
before  action  for  double  yalue,  431. 
how  to  be  made,  432. 
when  may  be  made,  432. 

Demise, 

who  may,  23—63. 

effect  of  joint,  by  tenants  in  common,  41. 

subject-matter  of,  68. 

requisites  and  nature  of,  69 — 112. 

usual  words  of,  76. 
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Pemibb — continued, 

of  the  **  issues  and  profits"  of  land,  81. 
description  in,  of  pro|)erty,  78 — 84, 

parties,  76. 
ooyenant  for  quiet  enjoyment,  when  implied  in,  98,  129,  161, 

162. 
good  title,  whether  implied  in,  161,  162. 
effect  of  word,  162. 
of  inoorporeal  hereditaments,  68. 

must  be  by  deed,  73,  74. 
right  of  distress  is  dependent  upon  an  actual,  286,  287. 
stamp  on  instrument  of,  155, 157.    See  Appendix  (A). 

Deroqation  of  Grant,  acts  in,  84,  170. 

Dbboeiption, 

of  parties  in  a  demise,  76. 

in  agreement  for  a  lease,  116. 
property  demised,  how  stated,  78 — 84. 
use  of  *'  et  oetera"  to  be  ayoided,  116. 
"  the  property,"  116. 
what  included  in,  78. 

when  parol  evidence  admitted  to  explain,  78,  116. 
oonstruction  of,  78 — 84. 

'*  at  or  within"  a  certain  place,  79. 
where  a  plan  is  used,  80. 

by  admeasurement  followed  by  words  **  more  or  less,**^  &c. 
80,  8L 
what  included  in,  80,  81. 
meaning  of  *'  farm"  in,  81. 

of  **  messuage"  in,  81. 
of  "house"  m,  81. 
of  "miU"in,  81. 
of  "land"  in,  81. 
of  "water"  in,  81. 
of  "  appurtenances"  in,  83. 
when  general  words  are  relied  upon  in,  82. 

implied,  82. 

in  case  of  lands,  82. 

buildings,  82. 
in  exceptions,  88 — 91. 

rule  of  construction  as  to,  88. 
in  notice  to  quit,  384. 

in  writ  in  action  for  the  recovery  of  land,  476,  478. 
in  summons  in  county  court  action  of  ejectment,  501,  602. 

Deserted  Premises, 

proceedings  before  lustices  for  recovery  of,  523,  524. 

in  the  metropolis,  523,  524. 

in  the  City  of  London,  524. 

appeal  in,  524. 
what  are,  524. 
entry  of  landlord  upon,  351,  352. 

when  operates  as  a  surrender,  352,  353. 

when  does  not  operate  as  a  surrender,  352,  353, 
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Detsrhination  op  Tenancy, 
at  BufteraiLce,  2. 
at  wiU,  2,  3. 
from  year  to  year,  4—6,  379,  380. 

within  Agrioultural  Holdings  Act,   1883... 
380,  384. 
for  optional  term,  94,  95,  343. 
of  lodgings,  11. 
for  parts  of  a  year,  10 — 12. 
modes  of,  343—390. 

by  effluxion  of  time,  343. 

landlord's  right  to  possession  on,  471. 
by  notice  under  a  power,  344. 
by  surrender,  346. 
express,  348. 
imi>lied,  349. 
by  forfeiture,  358—378. 
by  disclaimer,  356 — 358. 
by  notice  to  quit,  378 — 390. 
by  demand  of  possession,  3. 
by  merger,  344—346. 
rights  and  liabilities  of  the  parties  upon,  391 — 438. 

as  to  fixtures,  391—402. 
as  to  emblements,  402 — 404. 
as  to  away-going  crops,  404—412. 
under     Tenants'     Compensation 
Acts,  412,  429. 
where  tenant  holds  over,  429 — 430. 
distress  after,  287,  295,  296. 

DlBT,. 

famished  house  or  lodgings  rendered  uninhabitable  by,  173. 
may  be  thrown  up  by  tenant,  173. 

Disability, 

persons  under,  leases  by,  58 — 63. 

leases  to,  63—65. 

DiSABLiNO  Statutes,  effect  of,  on  leases,  55,  56. 

DiSCLAIMEB, 

by  tenant,  determines  tenancy,  356. 

renders  notice  to  quit  unnecessary,  390. 
verbal,  356. 

will  not  determine  tenancy  for  term  of  years, 
356. 
written,  356. 
what  amounts  to,  357* 
waiyer  of,  by  subsequent  distress,  358. 
by  trustee  in  bankruptcy,  of  onerous  lease,  462—467. 

effect  of,  465,  466. 
where  bankrupt  is  mere  assignee, 

466. 
person  injured  by,  may  prove,  467, 
468. 

qq2 
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DiSOONTINTTANCE  OP  AOTIOir, 

in  the  High  Court,  496. 

by  plaintiff  by  written  notice,  496. 

as  to  the  whole  or  any  part  of  claim,  496. 

no  defence  to  any  subsequent  action,  496. 

when  may  be  without  leaye,  496. 

when  leaye  necessaiy,  496. 

record  may  be  withdrawn  by  either  party  by  consent,  496. 
in  the  County  Court,  505. 

against  all  or  any  of  the  defendants,  505. 

notice  of,  to  registrar  and  to  parties,  505. 

costs  after,  505. 

confession  by  defendant,  505. 

PisooYSRY  AJH)  Iksfectiok.    See  Beooyeby  of  liAifDy  Acnoif 

FOB  THE. 

interrogatories,  489 — 491. 
discoyery  of  documents,  491,  492. 
inspection  of  documents,  492,  493. 

Distance,  in  restriotiye  coyenants,  how  measured,  234. 
Distilleby  Tanks,  not  fixtures,  392. 

DiSTBESS  FOB  DAMAGE  FEASANT,  303. 

property  taken  in,  exempt  from  distress  for  rent,  302, 

DiSTBESS  FOB  BeNT, 

express  power  of,  240,  285. 

does  not  destroy  common  law  power,  286. 
conditions  precedent  to,  285. 
requisites  to  common  law  right  of,  285. 
an  actual  denuse,  286,  287. 

of  corporeal  hereditaments,  287,  288. 
a  rent  cerudn,  288. 

in  arrear,  288,  289. 
a  reyersion  in  distrainor,  289,  290. 
no  right  of  set-off  against,  289. 

except  by  Agricultural  Holdings  Act,  1883... 289. 
right  of,  may  be  giyen  by  contract,  285. 

is  not  attached  to  a  mere  licence,  70,  288. 
when  and  how  it  arises,  285,  286. 
who  may  distrain,  290 — ^294. 

tenant  from  year  to  year,  289. 
assignee  of  reyersion,  290,  291. 
reyersioner,  290,  291. 
executors  and  administrators,  291. 
husband  in  right  of  wife,  291,  292. 
mortoagor,  293. 

for  rent  due  under  lease  made  after  mortgage,  293. 

before  mortgage,  293, 
mortgagee,  292. 

for  rent  due  luider  lease  made  before  mortgage,  292. 

after  mortga^,  292, 
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Distress  for  Bent — continued, 
who  may  distrain — continued, 

assignee  of  equily  of  redemption,  293. 
joint  tenants,  293. 
tenants  in  oommoo,  293,  294. 
coparceners,  293. 
receivers,  294. 
parish  officers,  294. 
what  may  be  distrained,  298—311. 

general  rule  as  to,  298. 
exceptions  to  rule,  298. 
growing  crops  distrainaole  by  statute,  306,  307. 

that  have  been  taken  in  execution,  308. 
com,  straw,  hay,  &c.,  307. 
option  of  landlord  to  resort  to,  307. 
away-going  crop  left  on  premises,  296,  296. 
what  may  not  be  distrained,  298. 

chattels  absolutely  priyileged,  299 — 305. 

under  Agricultural  Holdings 
Act,  1883... 303. 
fixtures,  299. 

annexed  to  freehold,  299. 
removable  by  tenant,  299. 

though  may  be  taken  under  an  execution,  299. 
including  in  notice  of  distress,  effect  of,  299. 
chattels  privileged  for  benefit  of  trade,  299—302. 
general  rule  as  to,  299—300,  301. 
when  inapplicable,  301,  302. 
horse  at  smith's  to  be  shod,  300. 
com  at  miller's  to  be  ground,  300. 
yam  at  weaver's  for  manufacture,  300. 
cattle  at  butcher's  for  slaughter,  300. 
goods  at  carrier's  for  carriage,  300. 
for  sale  at  factor's,  300. 

at  commission  agent's,  300. 
at  auctioneer's,  300,  301,  302. 
pledffed  at  pawnbroker's,  300,  301. 
warehoused  at  wharfinger's,  300. 

granary  keeper's,  300. 
and  cattle  of  guest  at  an  inn,  302. 
furniture  at  depository,  300,  301. 
chattels  in  course  of  manufacture   for   purchaser. 

300. 
casks  at  cooper's  for  repair,  301. 
chattels  conditionally  privileged,  305,  306. 
beasts  of  plough,  305,  306. 
live  stock  at  agistment,  306. 
sheep,  305,  306. 
instruments  of  husbandry,  306. 
tools  and  implements  of  trade,  306. 
when  landlord  may  resort  to,  306. 
chattels  otherwise  privileged,  302 — 305. 
cattle  of  a  stranger,  302,  303. 

in  what  cases,  303. 
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DiSTBSSS  FOB  'BLBST-^conlinued, 

what  may  not  be  distrained — continued. 

chattels  otherwise  piivilMied-Hxm^intiei. 
cattle  on  way  to  market,  302. 

under  i^4B;ricalturaI  Holdings  Act,  1883... 303. 
perishable  aiticles,  302. 

butcher's  meat,  302. 
animals /ercB  naturce,  302. 
thinffs  in  actual  use,  302. 
horse  being  ridden,  302. 
tools  beins"  used,  302. 
goods  in  custody  of  ^e  law,  302. 

eaxeption  by  statute,  278,  279,  300. 
cattle  taken  damage  feasant,  302, 
goods  taken  in  execution,  302. 
of  a  lodger,  303—305. 

an  under-tenant  may  be  a  ''  lodger,"  305. 
of  an  ambassador,  305. 
of  company  bdng  wound-up,  310,  311. 

as  to  rent  due  before  wmding-up,  310, 311. 

after,  310,  311. 
power  of  Court  to  reslzain,  how  limited, 
311. 
railway  rolling  stock,  305. 
gas  and  water  meters,  305. 
when  may  be  made,  294 — 296. 

after  determination  of  tenancy,  287,  295,  296. 

in  the  day-time,  294. 

under  8  Anne,  c.  14... 295. 

whHe  landlord's  interest  and  tenant's  possession  continae, 

295. 
where  tenant  retains  possession  of  part  only,  295. 
tenancy  prolonged,  295. 

by  custom  of  country,  295,  296. 
by  agreement,  295. 
in  cases  of  fraudulent  remoyal,  312,  313. 
for  what  arrears,  278,  288,  289,  296—298. 

in  case  of  tenancies  within  Agricultural  Holdings 
Act,  1883,  s.  44... 278,  296. 
of  tenant's  bankruptcy,  296—298. 

46  &  47  Yict.  o.  52,  8.  42, 
how  construed,  296 — 
298. 
where  trustee  retains  pos« 
session,  297. 
where  may  be  made,  312 — 314. 
by  agreement,  312. 
general  rule  as  to,  312. 
exceptions  to  rule,  312. 

cattle  on  commons,  312. 

driyen  off  to  elude  distresSi 
312. 
goods  fraudulently  remoyed,  312* 
in  what  cases,  312, 313. 
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Distress  for  Bent — continued, 
how  may  be  made,  314 — 317. 
by  iandlord  peoreonally,  314. 
agent  or  bailiff,  314. 

written  authoriljr  unneoeasary,  314. 
except  in  case  of  corporation,  314. 
ratincation  by  landlord  sufficient,  314. 
bailiff  must  be  certificated,  315. 
entry,  315,  316. 

outer  door  may  be  opened  by  usual  mode,  315. 

not  be  broken  open,  315. 

except  in  cases  of  fraudulent  re- 

moyal,  315. 
e]q>ulsion     of 
,  broker,  315. 

when  mner  door  may  be  broken  open,  315. 
may  be  made  through  open  window,  316. 
by  climbing  over  fence,  316. 
seizure,  316. 

how  effected,  316. 
what  is  sufficient,  316. 
inventory  should  be  made  after,  316. 
notice  of  distress,  316,  317. 
service  of,  317. 
form  of,  317. 
must  be  in  writings,  317. 
want  of,  does  not  invalidate  distress,  317. 
makes  sale  irregular,  317. 
disposal  of,  between  distress  and  sale,  317 — 320. 
goods  must  be  safely  kept,  318. 

may  generally  Be  impounded  on  or  off  the  premises. 
318,  319. 
com  or  hay,  when  may  not  be  removed,  318. 
growing  crops,  318. 

impounding,  318. 
cattle,  where  to  be  impounded,  318. 
in  pound  overt,  318. 
in  open  field,  318. 

may  not  be  driven  out  of  the  hundred,  319. 
must  have  food  and  water,  319,  320. 
furniture  and  goods  must  be  sheltered,  318. 
landlord  liable  for  sufficiency  of  pound,  318. 
may  not  use  distress,  318. 
milk  milch  cows,  318. 
abuse  of  distress  by,  318. 
impounding  on  premises,  318,  319. 
how  effected,  319. 
what  constitutes,  319. 

liability  of  person  impounding  for  food  and  water 

of  animals,  319,  320. 
effect  of,  320. 
notice  to  be  given,  316 — 319. 
appraisement,  321,  322. 
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DietTBESS  FOB  Bent— confmued. 

disposal  of,  belrvireen  distress  and  sale — contintied. 

appraisement  unnecessary,  except  required  in  writing  by 

tenant  or  owner,  321. 
who  may  appraise,  321,  322. 
stamp  upon,  322. 

IB  prtmd  facie  eyidenoe  of  yahie,  323. 
costs  of,  321. 
sale,  320,  322. 

irregular  unless  notice  giyen,  320,  322,  323. 
where  may  take  place,  322. 
when  may  take  place^  322. 

computation  of  time,  322,  323. 
search  in  county  court  for  replevy  before,  323. 
of  growing  crops,  307. 
must  be  for  best  price,  323. 
costs  of,  where  rent  distrained  for  does  not  exceed  20^...323, 

324. 
does  exceed  20Z.,  324. 
Distress  for  Bent  BuLes, 
1888... 324. 
upon  growing  ^^rass  crops,  324. 
broker  must  give  copy  of  charges  to  person  leyifid 

upon,  324,  325. 
tenant's  remedy  for  excessive,  324. 
overplus,  what  to  be  done  with,  321,  326. 
when  proceeds  of  sale  insufficient,  325,  326. 

action  by  landlord  for  balance  of  rent,  325. 
second  distress,  when  may  be  te^en,  326. 

where  value  of  cattle  distrained  insafficient» 
326. 
first  distress  insufficient,  326. 
goods  of  uncertain  or  imaginary  value. 

326. 
landlord  prevented  from  realizing,  326. 
abandons  first  distress  at  re- 
quest of  tenant,  326. 
cattle  die  in  the  pound  by  act  of  Gh)d» 
326. 
upon  goods  fraudulently  removed  to  avoid,  312,  313. 
when  doors  may  be  broken  open  to  seize,  313. 

privileged  if  sold  to  bond  fide  purchaser,  313. 
Act  relating  to,  313,  314. 

only  applies  to  removal  on  or  after  rent  day,  313. 
to  tenant's  own  goods,  318. 
where  no  other  sufficient  distress,  313. 
removal  is  fraudulent,  313. 
landlord  retains  reversion,  313. 
abandonment  of,  326. 

what  amounts  to,  326. 
tender  of  rent,  effect  of,  before  seizure,  326,  327. 

after  distress,  before  impounding,  326. 
after  impounding,  327. 
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tender  of  rent,  to  whom  may  be  made,  327,  328. 

selling  after,  effect  of,  327. 
irregular,  exceesiYe  or  illegal,  tenant's  remedies  for,  331 — 342. 
action  for,  in  county  court,  336. 
tenant's  remedy  by  replevin,  337 — 340. 

under  Agricultural  Holdings  Act,  1883... 
340,  341. 
inegolar,  when  it  is,  331,  332. 

selling  without  notice,  331. 

'within  time  allowed,  331,  332. 
growing  crops  before  gathered,  307,  308,  332. 
without  appraisement,  332. 
for  less  tluin  best  price,  332. 
not  leaving  overplus  in  hands  of  sheriff  or 
under-weriff,  332. 
effect  of,  at  common  law,  332. 

under  11  Geo.  2,  c.  19... 332. 
action  for,  when  maintainable,  332,  334,  336. 
exoeflsive,  when  it  is,  332,  333. 

is  question  for  a  jury,  333. 
landlord's  lubiUty  for,  333. 
damans  for,  336. 
illegal,  when  it  is,  331. 

distress  by  a  stranger,  331. 

by  landlord  after  parting  with  reversion,  331. 
wnen  no  rent  is  due,  331. 
after  tender,  331. 

former  distress  for  same  rent,  331. 
distraining  off  the  premises,  331. 
at  improper  time,  331. 
by  breakm^  open  outer  door,  331. 
things  privileged  from,  331. 
distrainer  is  trespasser  ah  initio,  331. 
who  responsible  for,  334. 
measure  of  damages  for,  335. 
may  be  restrained  by  injimction,  337. 
wrongful,  remedies  for,  within  Metropolitan  Police  District, 

341,  342. 
under  Agricultural  Holdings  Act, 
1883... 340,  341. 
Distress  for  Bent  Bules,  1888... 324. 

Appendix,  558. 
Law  of  l)istre88  Amendment  Act,  321,  322,  324. 
Appendix  (C),  556. 

D1TOHS8,  ownership  of,  210. 

DOOB, 

outer,  cannot  be  broken  open  to  distrain,  315. 
may  be  opened  by  ordinaiy  means,  315. 

broken  open  to  distrain  goods  fraudulently  re* 

moved,  313,  315. 
where  broker  hasbeen  expelled^ 
315. 
itmeT)  when  may  be  broken  open  to  distrain,  315* 
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DoTTBLE  Bent, 
action  for,  434. 

by  11  Geo.  2,  c.  19,  s.  18... 433,  434. 

when  Act  applies,  433,  434. 

X'nflt  tenant  holding  oyer,  after  giying  notioe,  433. 
J  diBtrefls,  434. 
action  in  the  High  Court,  434. 

county  coort,  not  oyer  507. . .  .494. 

Double  Yaltte, 

action  for,  431,  432. 

against  tenant  holding  oyer,  431,  432. 

Act  (4  Geo.  2,  c.  28)  to  be  construed  striotiy,  432. 

when  to  be  brought,  433. 

by  whom  to  be  brought,  432. 

against  whom  to  be  brought,  431,  432. 

lies  only  where  holding  oyer  is  "  wilful/'  432. 

after  demand  and  notice  in  writing,  432. 
how  estimated,  433. 
no  distress  for,  432. 

recoyerable  after  action  of  ejectment,  432,  433. 
in  High  Court  of  Justice,  432. 

coun^  court,  not  exceeding  50/.... 432. 
right  to,  how  waiyea,  433. 

DoWEB,  lease  by  tenant  in,  39. 

DiroHT  OF  CoBNWALL,  leases  of  lands  belonging  to,  44. 

Dtjohy  of  Lancasteb,  leases  of  lands  belonging  to,  44. 

DtTBATION  OF  TebM, 

certainty  as  to,  93,  94. 

method  of  estimating,  93. 
of  a  lease  to  two  for  years  if  they  so  long  liye,  93. 
for  years,  no  term  mentioned,  93. 
for  one  ^rear,  and  so  on  from  year  to  year,  93,  94. 
with  option  to  determine,  94,  95. 
by  deed  where  no  term  mentioned,  94. 
parol  where  no  term  mentioned,  94. 

DUBESS, 

leases  by  persons  under,  62. 
to  persons  under,  65. 

'<  Dxmss,"  coyenant  to  pay  all,  what  included  in,  257. 


Easements, 

leases  of,  47,  73,  82. 

by  ecdedastical  corporations,  47. 
must  be  by  deed,  33. 
cannot  be  acquired  by  tenant  by  prescription,  87,  208,  209. 
implied,  oyer  adjoining  property  retained,  84,  85,  87,  88. 
what  pass  wiuiout  mention,  84,  85. 
how  restricted  in  duration,  85. 
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rule  as  to,  in  contemporaneoTis  transactionB,  87. 
reseryations  or  exceptions  of,  are  in  fact  re-grants,  89,  90. 

none  implied,  85,  86. 
except  in  case  of  mutual  and 
continuous  easements,  86, 87. 
grant  of,  shown  on  plan  in  lease,  84. 

EOGLBfllASnCAL  GORPGBATIOKS, 

leases  by,  44 — 48. 
to,  65,  66. 

EoCLESlASTics,  leases  to,  67. 

Educational  Pubfoses,  leases  for  the  promotion  of,  66,  67. 

'Efflxtxiok  of  TncE, 

determination  of  tenancy  by,  343. 

needs  no  notice  to  quit,  343. 
landlord's  right  to  possession  on,  471. 

EjECTMEirr.    See  Becoyeby  of  Land,  AcmoN  for  the. 
action  of,  in  High  Court,  475 — 498. 
county  court,  498 — 518. 
before  justices,  518 — 524. 
for  forfeiture,  363. 

bars  landlord's  right  to  distrain,  287. 

Election, 

by  trustee  in  bankruptcy  to  disclaim  lease,  462 — 464,  466. 
time  for,  how  limited,  464,  465. 

Embusicents, 

right  to,  on  determination  of  uncertain  tenancies,  402. 
of  tenant  at  will,  402. 
for  life,  402. 
lessee  for  years  of  tenant  for  life,  402. 
attaches  to  estate  determinable,  402. 

by  act  of  landlord,  402. 
death,  402. 
operation  of  law,  402. 
imless  determined  by  act  of  tenant,  402. 

by  surrender,  402. 
by  marriage  during  widowhood, 

402. 
by  entry  for  forfeiture,  402. 
of  underlessee  of  tenant  who  has  determined  own 

estate,  402. 
includes  right  to  enter  to  take,  403. 
how  affected  by  14  &  15  Vict.  c.  25... 403,  404. 

as  to  tenancies  at  rack  rent,  403. 
where  statute  applies,  403,  404. 
what  are,  402,  403. 

crops  produced  by  industry  and  manuranoe>  402. 
com,  403. 
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Emblements — continued. 
what  are — continited, 
turnips,  403. 
carrots,  403. 
potatoes,  403. 
nemp,  403. 
flax,  403. 
8a£b:on,  &o.,  403. 
ho]9s,  403. 

artificial  grasses,  as  clover,  403. 
what  are  not,  403. 

thing^s  requiring  more  than  a  year  to  mature,  403. 
growing  grass,  403. 

though  sown  from  seed,  403. 
ready  for  mowing,  403. 
can  only  be  taken  when  tenancy  depends  upon  uncertainty, 

404. 
unless  by  express  agreement,  404. 

or  custom  of  country,  404.    See  AWAT- 
GOING  Crops. 

Enoboachments,  by  tenant,  presumption  as  to,  208,  209,  43d. 
Endowment  of  See,  leases  of  lands  assigned  as,  47. 

Enjoyment,  Quiet,  161—170. 

Enbolment, 

of  leases  by  tenant  in  tail,  25. 

when  necessary,  25. 

Entby, 

by  tenant,  effect  of,  in  creating  tenancy  at  will,  3. 
under  an  agreement  for  a  purchase,  3. 

lease,  3. 
a  yoid  lease,  effect  of,  4,  8,  113. 
in  case  of  a  parol  letting,  92,  93,  382,  383. 
under  lease  not  perfectea  by  execution,  106. 
effect  of,  by  estoppel,  21,  22,  24. 
to  take  emblements,  403. 
by  landlord,  to  repair,  181,  196. 
to  distram,  315,  316. 

in  cases  of  fraudulent  remoTal,  313, 

314,  315. 
when  outer  door  may  be  broken  open, 
315. 
inner  door  may  be  broken  OTon, 
315. 
on  determination  of  tenancy,  343,  470. 
where  premises  are  deserted,  351,  352. 
by  legatee,  after  executor's  assent  to  bequest,  455. 
use  and  occupation  will  not  lie  before,  282. 
into  pound,  to  supply  food  to  cattle  distrained,  320. 


INDEX.  605 

ESCBOW, 

what  is,  105. 

deliyery  of  deed  slb,  105. 

Estate  Aozinr, 

payment  or  tender  of  rent  to,  267,  268,  327. 

no  authority  to  enter  into  binding  agreement,  124,  125. 

Estoppel, 

of  tenant,  denying  lessor's  title,  21,  470. 
allows  proof  of  expiration  of  title,  22. 

or  of  want  of  title  in  certain  cases,  24. 
of  lessor,  denying  tenant's  lease,  24. 
in  case  of  purchase,  subject  to  yoid  lease,  22. 
lease  by,  21,  23,  24. 
by  mortgagor,  24. 

tenant  at  sufferance,  40. 
reoeiyer,  51. 

where  lessor  has  no  estate,  24. 
how  may  become  leases  in  interest,  24. 
is  not  confined  to  parties  to  the  lease,  24. 
must  be  redprocai,  24. 
does  not  arise  against  person  who  has  acquired  interest  under 

Statute  of  Limitations,  24,  25. 
leases  by  infants  exempt  from,  24. 
crown  not  bound  by,  24, 
doctrine  of,  applied  to  disclaimer,  356. 

in  description  of  property,  84. 

ESTOYEBS, 

when  tenant  entitled  to  reasonable,  209. 
may  be  demised,  68. 

Eviction, 

of  tenant  by  landlord,  what  constitutes,  274. 

suspension  of  rent  on,  274. 
of  under-tenant,  effect  of,  274. 
by  title  paramount,  164,  165,  274. 

apportionment  of  rent  upon,  274,  275. 
by  act  of  law,  274. 

by  railway  company  under  powers,  274. 
from  part  only  of  property,  274,  275. 
apportionment  of  rent  upon,  274,  275. 

how  measured,  275—277. 
under  Agricultural  Holdings  Act,  1883... 275. 
lawful,  when  included  in  t^rms  of  coyenant,  165. 

covenant  for  quiet  enjoyment  limited  to,  165. 
suspension  of  rent  duriog,  169,  274. 
measure  of  damages  upon,  169,  170. 

Evidence, 

of  oral  collateral  agreement,  when  admissible,  125 — 127. 
unstamped  instruments,  how  received  in,  156,  157. 

Exception, 

in  demise,  what,  88. 

bow  distingiuishedfrom  reservation,  88, 
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ExoEPnoK — continued, 
essentials  of,  88. 
informal,  wlien  supported,  89. 
constmction  of,  88,  89. 
of  woods,  88. 
timber,  88. 

mines  and  minerals,  89. 
easements,  what  it  amounts  to,  89,  90. 
must  be  under  seal,  90. 

Excessive  Distbess, 
what  is,  332,  333. 
landlord's  liabiUty  for,  333. 
damages  reooyerable  for,  336. 

ExoHANQB,  Bill  of,  payment  of  rent  by,  267. 

Execution, 

against  tenant,  landlord's  right  to  rent  upon,  278—280* 

where  letting  for  less  than  a  year,  279,  280. 
duty  of  sheriff  upon,  280. 
under  warrant  of  county  court,  right  to  rent  upon,  280,  281. 

in  ejectment,  508. 
growing  crops  seized  under,  liable  to  distress  for  subsequeat 

rent,  308. 
stipulations  as  to  cultivation,  &c.  in  leases  binding  upon  sheriff 

upon,  205. 
by  writ  of  possession,  497,  498. 

EXSOUnON  OF  COTTITTERPA&T  OF  LEASE, 

in  presence  of  lessor  or  agent,  cannot  be  insisted  on  by  lessor, 
110. 

Execution  of  Leases, 
by  deed,  104,  105. 

tenant  for  life,  29—32. 
under  powers,  26,  27. 
by  attornev,  105. 
non-execution,  by  lessor,  effect  of,  106. 

when  two  or  more  lessors, 
106. 
lessee,  effect  of,  106. 
alterations  in  lease  after  execution,  effect  of,  106,  107. 
how  enforced,  138. 

Exeoutob  de  eon  tort,  liability  of,  on  covenants  in  a  lease,  458. 

Exeoutob, 

lease  by,  52. 

may  be  made  before  probate,  52,  456. 

one  of  several  good,  52,  456. 

not  with  option  to  purchase,  52. 

when  bad  a«;ainst  specific  legatees,  52. 

voidable,  when,  52. 

who  have  refused  to  administer,  bad,  52,  53. 
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of  lessor,  when  they  may  distrain,  291. 
wliat  property  yests  in,  455,  456. 
derive  title  from  the  will  itself,  456. 
right  of,  to  double  value,  431,  432. 
of  lessee,  ^nerally  cannot  waive  a  term  of  years,  457. 

liabihty  of,  for  rent  due  in  lifetime  of  tenant,  457,  458. 

rent  accruing  due  after  tenant's  death,  457. 
breaches  of   covenant  before   and   after 
tenant's  death,  457,  458. 
how  discharged,  458,  459. 
for  double  rent,  433,  434. 
protected  from  personal  liability,  22  &  23  Yict.  c.  35... 459. 
right  of,  to  emblements,  402. 
assent  of,  to  bequest  of  leaseholds,  52,  455. 

EXSOTTTBIX.     See  EXEGUTOB. 

marriage  of,  transfers  demising  power  to  husband,  52. 

"ExsAJJonsa  Obofs,  what  are,  414. 

Expenses, 

of  lease  in  absence  of  stipulation,  by  whom  borne,  110. 
of  counterpart,  110. 

ExPTRATiON  OF  Tenanct.    See  Detebionation  of  Tekanot. 

ExTBiNSio  Evidenoe,  when  admissible  to  set  up  oral  collateral 
agreement,  125—127. 


Fagtob,  goods  in  hands  of,  when  privileged  from  distress,  300. 

Fallowtetg,  allowances  to  outgoing  tenant  for,  405. 

False  DEHOKSTBAXioir  in  description  of  premises,  rule  as  to,  79, 
80. 

<<  Fabm,"  what  included  in,  81. 

FABiiiKa  CoYENAirrs,  how  enforced,  206—208. 

Fabiono  Leases, 

by  txiistees  of  settled  estates,  29. 

incumbents,  46. 
penalty  rents  in,  158. 
what  are  usual  covenants  in,  129. 

Feast  Days,  what  are  usual,  263. 

Fee  Simple, 

'nature  of  tenancy,  1,  25. 
leases  by  tenant  m,  25. 

with  executory  limitation  over,  25. 
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Felons.    See  Oonviot.     . 

Feme  Coyebt, 
leases  by,  60. 

aomowledgment  of,  60. 
tenant  in  tail,  Leases  by,  25. 

aoknowlede:nient  of,  25. 
tenant  for  life,  leases  by,  60,  61. 
suirender  and  renewal  of  leasee  to  and  by,  64. 
leases  to,  64. 

Fences, 

presumption  as  to  ownership  of,  210. 
tenant's  duty  to  maintain,  209. 

right  to  reasonable  estovers  to  keep  up,  209,  210. 
liability  to  repair,  where  no  express  agreement^  209, 
210. 
landlord's  liability  to  repair  as  between  himself  and  tenants, 
210,  211. 

Febje  Natxtrs,  animals,  not  distrainable,  302. 

Febby,  may  be  demised,  68. 

Fibe, 

liability  of  tenant  for  rent,  after  destruction  of  premises  by, 

191. 
tenant  from  year  to  year  not  bound  to  rebuild  after,  180. 
aocidental,  meaning  of,  181. 

tenant's  liability  in  case  of,  181. 
no  implied  obli^tion  on  landlord  to  rebuild  in  case  of,  181. 
lessee  covenantmg  generally  to  repair,  must  rebuild,  190. 
insurance  office  may  lay  out  insurance  money  in  rebuilding, 

191.  ' 
what  necessary  to  entitle  landlord  to  haTB  tho 
money  so  applied,  191. 
usual  proyiso  relieving  tenant  irom  liability  in  case  of,  191. 
covenant  by  landlord  to  rebuild  in  case  of,  effect  of,  196. 

Fish,  waste  may  be  committed  in  respect  of,  226. 

Fisheey,  may  be  demised,  68. 

FiSHiNa, 

reservation  of  right  of,  90. 
lease  of  right  of,  73. 

must  be  by  deed,  73. 

Fitness  fob  fdbfose  intended, 

no  implied  warranty  on  lease  of  real  estate,  172. 

except  by  53  &  64yiot  c  70...172. 
otherwise  on  lease  of  furnished  houses,  173. 
or  under  express  warranty,  173. 
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FiZTUfiXS, 

defined,  391. 

old  rule  as  to  annezatioiis  to  freehold,  391. 

still  applicable  between  mortgagor  and  mortgagee,  391. 
relaxation  of,  391. 
when  cbattels  plaoed  by  tenant  become  fixtures,  391. 

articles  attached  only  by  their  own  weight,  generally  mere 
chattels,  392. 
wooden  bams  resting  on  foTindation,  392. 
weighing  machines  resting  in  brick-lined  holes, 

392. 
effect  of  intention  of  parties  as  to,  392. 
fastened  for  use  as  chattels,  392,  393. 

rule  to  determine  character  of,  392« 
when  held  not  to  be  fixtures,  392. 
machinery  fastened  by  screws,  392. 
distillery  tanks,  392. 
boiling  backs  and  mash  tuns,  392. 

Eumps,  392. 
ydiuiilic  presses,  392. 
hangings,  392. 
chimney-glasses,  392,  393. 
pier-glas^,  393. 
pictures,  393. 
chandeliers,  393. 
seats,  393. 
carpets,  393. 

rails  nailed  to  wooden  sleepers,  393. 
fixed  BO  as  to  become  part  of  fabric,  393. 
when  irremoyable  by  tenant,  393. 

doors  and  windows,  393. 
remoyable  by  tenant,  393. 
trade  fixtures,  394,  395. 

test  as  to  remoyability  of,  394. 
remoyable,  394. 

soapboilers'  yats,  394. 

salt  pans,  394. 

bakers'  oyens,  394. 

furnaces,  394. 

coppers  in  brewhouses,  394. 

brewing  yessels  and  pipes,  394. 

engines  screwed  to  nlanks,  394. 

bouers  fixed  in  bricxwork,  394. 

fire  engines,  394. 

steam  engines,  394. 

colliery  machinery,  394. 

dutch  Darns,  394. 

yarmsh  houses,  394. 

buildings  accessory  to  remoyable  machinery,  394. 

greenhouses  and  hothouses  of  nurserymen,  &c.,  394. 

pipes  of  heating  apparatus  of  a  greenhouse  that  was 

neld  to  be  irremoyable,  394. 
trees  planted  by  nurseryman,  394. 


610  INDEX. 

FlXTXTBES — continued, 

trade  fixtures — continued. 

irremoyable,    oonseryatory  attached  to   dweiling-hoase, 
394. 
greenliouse  in  a  garden  with  boiler,  394. 
trees  planted  by  private  person,  395. 

nurseryman,  395. 
border  of  box,  395. 
flowers,  395. 
agricultural  fixtures,  395 — 397. 

exception  in  favour  of  trade  does  not  extend  to,  395. 
effect  of  14  &  15  Vict.  c.  25,  upon,  395. 

right  to  remove  an  unfinished  erection,  395. 
of  38  &  39  Vict.  c.  92... 896. 

of  46  &  47  Vict.  0.  61... 396,  397.    See  Appbitdix  (B). 
for  ornament  or  domestic  convenience,  397,  398. 

privilege  more  limited  than  that  in  favour  of  trade,  397. 

test  of  removability,  397. 
what  held  removable,  397,  398. 
bells,  397. 
cornices,  397. 
wainscots,  397. 
bookcases,  397. 

furniture  fixed  by  holdfasts,  screws,  or  nailB,  397. 
ornamental  chimney-pieces,  397. 
iron  backs  to  chimneys,  397. 
stoves  and  grates,  397. 
pumps  slightly  attached,  397. 

cooling  coppers,  mash  tubs,  water  tubs,  and  blinds, 
397. 
what  held  not  removable,  397,  398. 

ordinary  fixtures  put  up  to  complete  house,  397. 
hearths  and  chimney-pieces  (not  ornamental),  397. 
fire-grates,  398. 
ladder,  398. 
crank,  398. 
bench,  398. 
when  indnded  in  covenant  to  repair  buildings,  188,  189. 
right  of  removal  regulated  by  ci^tom  or  contract,  398. 

may  be  renounced  by  tenant,  398. 
covenant  to  repair  and  yield  up,  398,  399. 

surrender  at  end  of  term,  how  construed,  398, 
399. 
time  of  removal,  399,  400. 

when  right  to  remove  ceases,  399. 
by  mere  tenant  at  sufferance,  399. 
right  of  removal  after  determination  of  tenancy,  399,  400. 

where  the  tenant  continues  in  pos- 
session under  new  agreement,  401. 
entry  of  landlord,  400. 
in  accordance   with  terms  of   lease, 

400. 
by  virtue  of  licence  under  seal,  400, 
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right  of  removal  where  tenant  mort^iages  fiztnree,  400. 

tnutee  in  liqxiidation  of  tenant  sella, 
400. 
bankruptoY  disclaims,  400. 
fiztores  disannezed  during  term,  400, 
401. 
prevails  against  landlord's  mortgagee,  401. 
agreement  to  sell  to  landlord  need  not  be  in  writing,  401. 
remedies  for  removal  of,  401. 
damages,  401,  402. 

by  tenant  when  prevented  removing,  402. 
trover  does  not  he  for  till  severance,  402. 

Flat,  regarded  as  separate  dwelling,  11. 

Flowebs,  not  removable  by  private  tenant,  395. 

Food, 

liability  to  provide,  for  cattle  distrained,  319,  320. 

right  to  recover  value  of,  provided  for  cattle  impounded,  320. 

FOBCTBLE  EnTBY, 

when  lawful  possession  may  be  acquired  by,  430,  431,  470. 

indictment  for,  430,  470. 

action  for  wrongful  acts  done  in  course  of,  430. 

FOBEHAND  BeITT, 

what  it  is,  264. 
distress  for,  264,  289. 

reservation  of  last  half-year's  rent,  as  in  farming  leases,  265. 

makes  tenant  holding  over  liable  to  pay,  265. 

FOBFEITTTBE, 

of  original  lease  defeats  all  underleases,  363. 
by  disclaimer,  356. 

acts  amounting  to,  357. 
waiver  of,  358. 
under  a  proviso  for  re-entry,  358,  360. 

how  construed,  361,  362. 
for  condition  broken,  358,  360. 

breach  of  negative  covenants,  360,  361. 
assigning  without  licence,  246. 

no  relief  against,  249. 
non-payment  of  rent,  368. 

after  demand  at  common  law,  368. 

service  of  writ  in  ejectment,  472,  473. 
under  proviso  for  re-entry,  368. 
breach  of  covenant  to  insure,  250,  25 L 
makes  lease  voidable,  not  void,  363. 
does  not  extinguish  liability  of  tenant  for  prior  breaches,  368. 

HB8 
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FOKFEITXTBE — continued, 
•waiyer  of,  363—368. 

by  acoeptanoe  of  rent  beooming  due  after  forfeiture,  364. 
action  or  distress  for  rent  becoming  due  subaequently, 

364. 
unqualified  demand  for  rent,  364. 
effect  of,  confined  to  breaches  actually  incurred,  366. 
relief  against,  372—378. 

all  forfeitures,  with  certain  exceptions,  872. 
not  enforceable  till  after  notice,  373. 
compensation,  374. 

how  granted,  374,  375. 
notice  required,  373. 
breaches  of  covenant  for  which  relief  will  not  be  granted,  872, 

373,  377,  378. 
remedy  of  underlessee  where  landlord  seeking  to  re-enter,  375» 
376. 

FowuNa,  reseryation  of  right  of,  90. 

Franchise,  may  be  demised,  68. 

Fbattd,  defence  to  action  for  specific  performance,  146. 

F&AXTBS,  StATTTTE  OF, 

proYisions  of,  as  to  leases,  73. 

agreements  for  leases,  114. 
to  what  contract  applies,  114,  115. 
leases  by  deed  need  not  be  signed,  104. 
parol,  what  authorized,  51. 
of  wife's  freeholds,  61. 
agreement  to  satisfy)  must  contain  essential  terms,  116. 

specify  parties,  116. 
property,  116. 
term,  116,  117. 
commencement  of  term,  117, 

118. 
rent,  118. 
need  not  be  formal  or  in  one  document, 
118—120. 
does  not  apply  after  part  performance,  134. 
express  surrenders  must  be  in  writing,  348. 
assignment  of  terms  must  be  by  deed,  449. 

F&ATTDtrLENT  EeMOYAL, 

of  goods  to  ayoid  a  distress,  312 — 314. 
what  constitutes,  312,  313. 
liability  of  persons  assisting  tenant  in,  314. 
landlord's  remedy  upon,  313,  314. 

by  distress,  313* 

when  and  where  may  be  made,  313. 
how  may  be  made,  313. 
gone  if  landlord  haye  parted  with  re« 
yersion,  313. 
by  action,  for  double  yalue,  314. 
before  two  justices,  314, 
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Pbsehold,  when  fixtures  annexed  to,  391 — 400.    See  Fiztubbs. 

Fbuit  Tbkes,  waste  by  tenant  in  respect  of,  224,  225. 

Fttbnisheb  House,  lease  of,  implies  condition  tliat  it  shall  be  fit 
for  occupation,  173. 

FuBNiSHBD  Lodgings, 

agreement  to  take,  not  within  Statute  of  Frauds,  114. 
implied  condition  of  fitness  on  letting  of,  173. 
landlord  may  distrain  for  rent  of,  288. 

FUENITUBE, 

distrained  for  rent  must  be  sheltered,  318. 
sold  by  auction,  does  not  bres^  covenant  to  use  as  a  "private 
dwelling-house  only,"  229,  230. 
must,  however,  belong  to  the  house,  230. 
may  be  demised,  68. 

FuBTHEE  AssTJEAKGE,  covenant  for,  runs  with  the  land,  44U 

Game,  214—218. 

agreements   giving   right   of   shooting   and   taJdng,  within 

Statute  of  Frauds,  115. 
leases  of  right  of  hunting  or  shooting,  73. 
reservation  of  right  of  sporting  or  hunting,  89,  90,  214—218. 

must  be  exercised  in  reasonable  manner,  214,  215. 

must  be  in  lease  under  seal,  90. 

except  for  purposes  of  Game  Act,  90,  91. 

provisions  of  Ground  Game  Act,  1880... 216,  217. 
overstodung  land  with,  239. 

agreement  not  to  destroy,  but  to  preserve,  effect  of,  90,  91. 
rabbits  are  not,  within  Game  Act,  91. 

General  Wobds,  implied  by  Conveyancing  Act,  82. 

Glebe  Lands,  leases  of,  47. 

Goods, 

leases  of,  68. 

privileged  from  distress,  when,  299—305. 
absolutely,  299—301. 
conditionally,  305,  306. 
for  benefit  of  trade,  299—302. 
otherwise,  302—305. 
of  company  being  wound  up,  310,  311. 
of  an  ambassador,  305. 
of  a  lodger,  303—305. 
fraudulently  removed  to  avoid  distress,  312—314. 

when  landlord  may  distrain,  313. 
where  landlord  may  distrain,  313. 
how  landlord  may  distrain,  313. 
landlord's  remedy  by  action  for,  314« 

GoYBBNlOBNT  Defabtments,  leases  by,  44. 
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taken  in  execution  muBt  be  disposed  of  according  to  oorenant, 

206. 
action  lies  for  use  and  oocapation  of  pasture  and  eatage  of» 

283. 
distrainable,  307. 
•  artificial,  as  dover,  may  be  taken  as  emblements,  403. 
natural  crop  not  emblements,  403. 

Geaixs,  wben  removable  as  tenant's  fixtures,  294. 

GBflENEOT78B8,  when  remoyable  as  trade  fixtures,  290. 

Qw>vm}  Gams  Act,  1880... 21&— 218. 
"ground  game"  defined,  216. 

right  to  kill,  inseparable  from  oocupation, 
216,  217. 
Obowing  Obops, 
what  are,  307. 
distress  upon,  307. 

after  seizure  and  sale  in  execution,  308. 
option  of  landlord  to  resort  to,  307. 
where  to  be  impounded,  318. 
when  to  be  sold,  307,  322. 
selling  contrary  to  11  Q-eo.  2,  c  19,  irregular,  332. 

OUABANTBB, 

securing  rent  and  performance  of  lessee's  coTenantBy  108,  309. 
Uabihty  under,  strictly  construed,  108. 
does  not  merge  lessor's  original  daim,  267. 

OuAKDiAire, 

leases  by,  68,  69. 

guardians  by  nature,  58,  69. 

for  nurture,  69. 

in  socage,  59. 

testamentary,  69. 

by  election,  69. 

appointed  by  lord  chancellor,  59. 
execution  of  powers  by,  under  40  d  41  Vict,  c  18,  s.  49... 59. 
leases  by,  under  Settled  Land  Act,  69,  60. 


Habendum, 
office  of,  91. 

shows  commencement  of  term,  91 — ^93. 
limits  duration  of  term,  91,  93—96. 

rule  when  discrepancy  exists  between,  and  reddendum,  107. 
when  rule  does  not  apply,  107. 

Habitation, 

no  implied  condition  that  unfurnished  houses  are  fit  for,  172» 
otherwise  on  lease  of  furnished  houses,  173. 
letting  furnished  lodgings,  173. 
houses  let  to  working  dasses  must  be  fit  for,  172, 173. 
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taken  in  execution  mnst  be  disposed  of  aooording  to  ooyenant, 

205« 
costom  as  to  away-going  crop  of,  404. 
may  be  distraineo,  307,  308. 

where  to  be  impounded,  307,  318. 
when  to  be  sold,  322. 
sale  of,  on  condition  that  it  shall  be  consumed  on  the  premises, 
323. 
liability  of  landlord  for  not  selling  at  best  price,  323. 


tenant  bound  to  maintain,  entitled  to  estovers,  209. 
presumption  of  law  as  to  ownership  of,  210. 
remoTal  or  injury  of  quick-set,  waste,  225. 
obligation  to  keep  up,  as  between  landlord  and  tenant,  209, 
210. 

Hedge-bote,  tenant  may  cut  down  timber  for,  unless  restrained, 
226. 

HSBBAQE,  rights  of,  may  be  demised,  68. 

Hebeditament, 

incorporeal,  lease  of,  68. 

no  distress  for  rent  reserved  upon  letting  of,  287,  288. 
use  and  occupation  lies  for  enjoyment  of,  283. 

HiGHWAT, 

no  distress  may  be  made  upon,  312. 

except  of  cattle  driven  off  premises,  312. 

Highway  Bate,  payable  by  tenant,  255. 

Holding  ovbe, 

tenancy,  by,  6.    And  see  Dougal  v.  McCarthy  in  Addenda* 

terms  of,  6 — 8. 
tenant's  liabiHty  for,  429—434. 

to  find  sureties  in  ejectment,  473,  474. 
landlord's  remedies  for,  429. 

by  re-entry,  and  so  obtaining  possession, 
430,  431. 
ejectment,  431,  473,  474. 
action  for  double  value,  431—433. 

rent,  433,  434. 
third  person  may  be  treated  as  trespasser,  430. 

HoFS,  may  be  claimed  as  emblements,  403. 

HOBSE, 

when  not  distrainable,  300,  302. 
being  ridden,  302. 
standing  at  smith's  shop  to  be  shod,  300. 

livery,  301. 
distrainable,  305. 

unbroken  cart  colts,  306. 


616  viDtx. 

House, 

wliat  is  included  in  word,  81. 

when  unfurnished,  no  implied  contract  by  lessor  of  its  fitness 
for  habitation,  172. 
let  to  working  classes  excepted,  172,  173. 
otherwise  when  let  furnished,  173. 
what  will  pass  as  appurtenances  to,  82 — 84. 

HoxrsB-BOTE,  tenant  may  cut  down  timber  for,  unless  reBtraixied, 
225. 

HovsB  DuTT,  when  payable  by  tenant,  253. 

"RoVSmQ  OF  THE  WOBKINO  GLASSES  AoT,  1890...  172, 173. 
implies  condition  of  fitness  for  human  habitation,  172. 

Hunting, 

reserration  of  right  of,  90. 

is  in  fact  a  re-grant  by  tenant,  90. 
light  of,  lease  of  must  be  by  deed,  73. 

Husband, 

leases  by,  00. 

of  wife's  freeholds,  60,  61. 
leaseholds,  61. 
distress  by,  in  right  of  wife,  291,  292. 

HUSBANDUKB  CULTIVATION, 

covenant  for,  implied,  98,  201—206. 

usual,  129. 
obligation  to  farm  according  to,  201. 

meaning  of,  201. 
custom  of  the  country,  201. 
includes  preservation  of  boundaries,  209. 
maintenance  of  fences,  209,  210. 
enforced  by  injunction,  206,  207. 
leaving  land  uncultivated  is  not  waste,  226. 

bad  husbandry,  225. 
landlord's  compensation  for  neglect  of,  46  &  47  Vict.  c.  61... 

208. 
stipulations  as  to,  in  leases,  202 — 206. 

Husbandry,  instruments  of,  conditionally  privileged  from  distress. 
305,  306. 

Hydraulio  Presses,  not  fixtures,  392. 


Idiot,  lease  to,  64,  65. 

Illegal, 

covenant,  104. 

purpose,  lease  for,  143,  227. 

rent  not  recoverable,  227,  281. 
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Illeoal  Distbess, 
what  is,  331. 

by  a  stranger,  331. 

landlora  after  paitmg  with  reyersion,  331. 
when  no  rent  is  due,  331. 
after  tender,  331. 

former  distress  for  same  rent,  331. 
off  the  premises,  331. 
at  impro]per  time,  331. 
by  breakmR  open  outer  door,  331. 

taking  tnings  priyileged  from  distress,  331. 
who  responsible  for,  334. 
may  be  restrained  by  injunction,  337. 
measure  of  damages  for,  335. 
tenant's  remedies  for,  333,  334. 

action,  334. 
rescue,  329. 
replevin,  337. 
when  no  rent  due,  336. 

by  action  of  trespass,  336. 

for  double  value,  336. 
in  Metropolitan  Police  District,  341,  342. 

IiCHOBAL.    See  Illegal. 


Tmplkmhwts  of  Trade, 

when  conditionally  priyileged  from  distress,  306. 
absolutely  priyileged  from  distress,  302. 

Implied  CovENAirrs, 

what  are  usual,  98,  128,  129. 

when  a  question  for  jury,  128. 
to  pay  rent,  98,  129. 

taxes,  except  landlord's,  98,  129,  254 — 258. 
to  keep  and  deliver  up  premises  in  repair,  98,  129,  184— 

191. 
to  cultivate  land  in  accordance  with  good  husbandry,  98. 

129,  201—206. 
to  permit  landlord  to  enter  and  view  state  of  repairs.  98, 

129. 
for  quiet  enjoyment  until  default,  98,  129,  161,  165. 
secus,  in  agreement  for  lease,  163. 
are  qualified  by  express  covenants,  9,  163. 
run  with  the  land,  441. 
upon  words  of  demise,  161,  162. 

«  yielding  and  paying,"  261. 

Implied  Easements, 

oyer  adjoining  property,  84,  85. 

what  pass  without  mention,  84,  85. 
how  r^cted  in  duration,  84,  85. 
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Impounding, 

what  is  a  poTind,  318. 

effect  of  tender  of  rent  before,  326. 

after,  327. 
common  law  duty  of  landlord  with  respect  to,  318. 
rights  and  liability  of  landlord  by  statute,  319,  320. 
liability  to  provide  food  and  water  for  cattle  after,  320. 
when  it  may  be  on  premises,  318,  319. 

remoyal  from  premises,  prohibited,  318. 
of  growing  crops,  318. 
of  furniture,  318. 
of  cattle,  318--320. 

Impboyemznts, 

under  Agricultural  Holdings  Act,  1875. 

compensation  for,  412 — 414.     See  CoiCFBNSATlOK. 
under  Agricultural  Holdings  Act,  1883, 

compensation  for,  414 — 426.    See  Compensation. 

■ 

Incoming  Tenant, 

liability  of,  to  outgoing  tenant  in  respect  of  away-going  lightB, 

410,  411. 
not  primarily  liable,  409. 
cannot  be  made  so  by  alleged  custom,  409. 
liability  of  landlord  may  be  superseded  by  contract,  410. 

contract  not  implied  by  mere  entry,  411. 
rights  of,  where  ou^oing  tenant  bound  to  consume  hay  on  the 
land,  409. 

Inconsistent  Relation,  creation  of,  implied  surrender,  349. 

Incorporeal  Hereditament, 
lease  of,  73. 

must  be  by  deed,  73. 

no  distress  for  rent  reserved  upon,  288. 
action  for  use  and  occupation  lies  for  enjoyment  of,  283. 

Incumbent, 

leases  of  glebe  lands  by,  47. 
to,  67. 

Indefinite  Term,  lease  for,  effect  of,  94. 

Indemnity,  coyenant  of,  by  assignee  of  lease,  462. 

Indorsement, 

upon  deed,  when  presumed  to  be  made,  106. 

writ  in  action  for  the  recovery  of  land,  475,  478. 

of  particulars  of  claim,  476,  478,  479. 
summons,  county  court,  in  ejectment,  502. 
of  fact  of  service,  504. 
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Ikpant  Tjesast  in  Tail, 

exercise  of  powers  by  guardians  of,  58,  59. 

lease  by,  58. 

whether  Toid  or  voidable,  58. 

exempt  from  doctrine  of  estoppel,  24. 

under  direction  of  Chancery  jQiyision,  59. 

of  their  settled  estates,  59,  60. 

confirmation  of,  58. 

renewal  of,  59. 

ayoidanoe  of,  58, 

agent  of,  not  bmdin^  upon  him,  58. 

effect  of  Infants'  Behef  Act  upon,  58. 

under  Settled  Land  Act,  1882... 59,  60. 

married  woman,  61. 
lease  to,  63,  64. 

renewal  of,  63,  64. 

to  infant's  partner,  63. 
liability  of,  for  necessary  lodgings,  64. 
service  of  writ  in  ejectment  upon,  481. 


iNJTJKCrnON, 

in  case  of  negative  covenants,  178,  206. 

notwithstanding  penalty,  207,  235. 
risht  to,  lost  bj  acquiescence,  236. 
wno  may  obtain,  237. 
against  whom,  238,  468. 
afiOrmative  covenants,  179,  226. 
building  covenants,  178. 
repairing  covenants,  197. 
farming  covenants,  207. 
fences  out  of  repair,  210. 
mining  covenants,  221. 
waste,  226. 

restrictive  covenants,  235. 
tied  houses,  241. 
assignment  or  imderletting,  249. 
breach  of  quiet  enjoyment,  Shaw  v.  Stenton,  2  H.  & 
N.  858. 
to  restrain  illegal  distress,  337. 

tenant  from  fanning  otherwise  than  according  to 
custom,  206^  207. 
not  granted  against  permissive  waste,  226. 

meliorating  waste,  unless  there  is  a  nega- 
tive covenant,  226. 
against  violation  of  farming  covenants,  206,  207. 

tenant  removing  crops,  &c.,  contnoy  to  custom,  412. 


Ink,  goods  of  guest  at,  not  distrainable,  302. 


^ 
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Instbuicents, 

unstamped,  inadmiBsible  in  evidence,  155. 
incorporated  with  stamped,  157. 
may  be  stamped  on  payment  of  penalty,  156. 
amount  of  duty  on,  156. 

must  be  stamped  according  to  actual  l^gal  opera- 
tion, 158,  159. 
lost,  presumed  to  have  been  properly  stamped,  160. 

JjSTBUBJJXCEf 

covenant  to  insure,  250. 
runs  -with  tbe  land,  442. 
construction  of,  250. 
how  broken,  250,  251. 
in  joint  names  of  lessor  and  leasee,  251. 
breach  of,  continuing,  251. 

measure  of  damans  for,  251. 
forfeiture  for,  relieved  against,  251 . 

cannot  be  enforced  without  notice 
under  Conveyancing  Act,  1881» 

money  paid  to  lessor  need  not  be  expended  in  rebuilding,  191. 

title  to,  under  lease  with  option  of  purchase,  19. 
office  may  expend  insurance  money  in  rebuilding,  191. 

what  necessary  to  entitle  landlord  to  have  the  money  so 
applied,  191. 
statutory  provisions  in  case  of  fire,  181,  191. 

Intebesss  Tebmini,  rights  acquired  by,  111,  112. 

iNTEBBOaATO&IES  IN  EjEOTMENT, 

when  may  be  administered,  489 — 491,  505,  506. 
what  may  be  administered,  490,  491. 
object  of,  490. 
cardinal  rules  as  to,  490* 
what  are  objectionable,  490. ' 
admissible,  490,  491. 
costs  of,  improperly  exhibited,  491. 

IinX>XI0ATI0K, 

lease  made  by  person  in  state  of,  void,  62. 
to  persons  in  state  of,  void,  65. 

Invbntoey, 

on  a  distress,  316. 

service  of  copy  of,  316,  317. 

contents  of,  317. 

Ibbboxtlab  Disteess, 
what  is,  331,  332. 

selling  without  notice,  331. 

within  time  allowed  to  redeem,  332. 
growing  crops  before  gathered,  907,  332i 


INDEX.  621 

Irbeqttlab  D18TBS88 — eontintud, 
what  is — continued, 

selling  without  appraisement,  332. 
for  less  than  best  price,  332. 
and  not  leaving  oveiplns  in  hands  of  sheriff  or 
under-sheriff,  332. 
effect  of,  at  common  law,  332. 

by  11  Geo.  2,  c,  19... 332. 
action  for,  when  maintainable,  336. 

in  the  county  court,  336. 
measure  of  damages  in,  336. 
does  not  lie  after  tender  of  amends,  332,  336. 
without  special  damage,  336. 

IssTTE  IK  Tail, 

leases,  when  ffood  aeainst,  25. 

deemed  confirmed  by,  26. 

Issues  Ain>  Fbopits  of  land,  demise  of,  what,  81. 

JoiKT  Tenaitts, 

estate  of  defined,  40,  41. 
leasee  by,  40,  41. 

the  joint  demise  of  all,  41. 
notice  to  quit  by  one  of,  effect  of,  41,  386. 
payment  of  rent  to  one  of,  effect  of,  268. 
distress  by,  293. 
service  of  notice  to  quit  on,  387. 

Jtjdomekt, 

in  action  for  the  recovery  of  land,  in  High  Court,  497,  498. 

coimty  court,  608. 
small  tenements  in  county  court, 
515,  516. 
JXTSnOES, 

proceedings  before,  for  recovery  of  small  tenements,  518 — 523. 

deserted  premises,  523,  524. 
police  magistrate   on   wrongful   distress, 
341,  342. 

Keys, 

detention  of,  by  landlord,  not  a  surrender,  353,  354. 
acceptance  of,  oy  landlord,  when  an  implied  surrender,  353, 

354. 
what  is  evidence  of,  353,  354. 

'  Laivd, 

no  subject  can  acquire  absolute  ownership  of,  1. 
meaning  of  term  m  leases,  81. 

statutes,  414. 
**  issues  and  profits  of,"  demise  of,  81. 
pasture  of,  demise  of,  81. 
covenants  running  with,  441 — 443. 
no  implied  warranty  of  its  fitness  for  use  intended,  172. 
voluntary  waste  in  respect  of,  224. 
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IiA2n)TAX, 

landlord  liable  to  pay  in  absence  of  agreement,  251,  263. 

under  covenant,  258,  259. 
liability  of,  for,  Hmited  by  rent  reserved,  259,  200. 
tenant  paying,  may  deduct  amount  from  rent,  253. 
distress  for,  due  from  landlord  before  demise,  165. 

Landlobd, 

right  of,  to  rent,  in  case  of  execution  against  tenant,  278 — 280. 
effect  of  8  Anne,  c.  14,  s.  1...278,  279. 
not  affected  by  taking  securi^,  267. 
no  priority  in  administration  suit,  281. 
to  appear  and  defend  in  action  for  the  reooyery  ot 

land,  484. 
to  distrain,  how  given,  285. 

when  it  arises,  285. 
how  extinguished,  287. 
not  suspended  bv  taking  security,  267, 289. 
after  assigning  his  reversion,  289,  290. 
as  to  repairs,  180—201. 
cultivation,  201—213. 
waste,  222—226. 
rates  and  taxes,  251 — 260. 
rent,  261—284. 
on  determination  of  tenancy,  391 — 438. 
remedies  of,  for  non-repair  by  tenant,  197 — 201. 

non-payment  of  rent,  277. 

by  distress,  277.     See 
Distress. 
action,  277—281. 
removal  of  away-going  crop  without  right,  408. 
non-cultivation,  206—208. 
breach  of  covenant  as  to  cultivation,  206,  207. 
waste,  205,  206. 
recovery  of  possession,  470 — 524. 

by  re-entering  and  expelling  tenant, 
430,  470. 
obligations  of,  as  to  repairs,  181. 

not  generally  implied,  181. 
where  demise  of  part  only,  182. 
as  to  keeping  up  fences,  210. 
liability  of,  for  letting  premises  in  a  dangerous  state,  195. 
for  damage  caused  by  nuisance,  195. 
when  lease  is  an  authority  to  create  a  nuisance, 

196. 
for  irregular,  excessive,  or  illegal  distress,  331 — 342. 
to  stranger,  for  defective  state  of  premises,  195. 
when  he  has  contracted  to  repair,  195. 
when  he  lets  premises  in  improper  state,  195. 
te  outgoing  tenant,  409. 
to  rebuild  premises  burnt  down,  196. 
te  pay  land  tax,  limited  by  rent  reserved,  259, 260. 
taxes,  not  extendea  by  tenant  increasing 
value,  260, 


INDEX.  623 

JjAJSTDLOBJ}— continued, 

ooyenants  by,  to  repair,  196. 

to  rebuild  in  case  of  fire,  196. 
to  pay  land  tax,  259,  260. 

''taxes,''  how  constnied,  260. 
for  quiet  enjoyment,  161. 
notice  to,  of  want  of  repair  when  necessary,  196. 

by  tenant  seryed  with  writ  of  ejectment,  483,  484. 

county  court  summons,   504, 
517. 
of  intention  to  remove  agricultural  build- 
ings, &c.,  395. 
under  38  &  39  Vict.  c.  92. .  .396. 
46  &  47  Vict.  c.  61... 396, 
397. 
tender  of  rent  to,  after  authorizing  distress,  326,  327. 
entry  by,  upon  deserted  premises,  351,  352. 
cannot  distrain  until  rent  in  arrear,  288. 

without  haying  reyersion,  289. 
buy  distrained  goods  at  appraised  yalue,  323. 
advantages  of,  in  an  action  for  the  recovery  of  land,  470,  471. 
at  common  law,  470,  471. 
by  statute,  473,  474. 
proof  by,  in  action  for  the  recovery  of  land,  471,  472. 

county  court  action  to  recover  small  tenements, 

514,  515. 
proceedings  before  justices  to  recover  small  tene- 
ments, 520,  521. 
encroachments  by  tenant,  presumed  to  be  for  benefit  of,  208, 

209. 
taxes  payable  by,  251 — 253. 

meaning  of  word,  in  action  for  the  recovery  of  land,  484,  485, 
514. 

Landlobd  and  Tenant, 

relationshi]^  of,  1,  69,  514. 
definition  of,  514. 
relation  inconsistent  with,  a  surrender,  351. 

Landlord's  Fixtttbes,  distinguished  from  tenant's,  by  irremova- 
biHty,  393. 

Landlord's  Taxes, 
what  are,  251—253. 
tenant  liable  to  pay  under  reservation  of  ''  net  rent,"  254. 

deduction  of,  from  rent  by,  251—263,  260,  273. 

paying,  may  maintain  action  for,  260. 

Law  of  Distbess  Amendment  Aot,  1888... 321,  322,  324. 

IjBABE, 

for  years  defined,  17,  76,  77. 

in  perpetuity,  can  only  be  created  by  statute,  17. 

renewable,  20, 
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Lease — continued, 

is  ''  sales  i>ro  tanto,**  86,  163,  164. 
distmguisned  from  lioenoe,  69. 
agreement  for,  112 — 155. 

how  regarded  in  equity,  113,  132. 

since  Judicature  Acts,  74,  75, 
distinguished  from  lease,  118 — 126. 
how  far  superseded  by  lease,  126,  127. 
payment  of  rent  imder,  8,  286,  287. 
by  wnom  prepared  in  absence  of  stipulation,  110. 

and  at  whose  expense,  110. 
of  what  may  be  made,  68. 
covenants  for  renewal  in,  20. 
exceptions  and  reservations  in,  88 — 91. 
by  whom  may  be  granted,  23--63. 
generally,  23. 
tenants  in  fee,  25. 

tail,  25,  26. 

after  possibility  of  issue  extinct^  26. 
for  life,  26. 
pur  autre  vie,  38,  39. 
by  the  curtesy,  39. 
in  dower,  39. 
for  years,  39. 
from  year  to  year,  39,  40. 
for  less  than  a  year,  40. 
at  wiU,  40. 

sufferance,  2,  40. 
in  common,  41. 
trustees  of  settled  estates,  29.    See  Settled  Estates  Act. 
charities,  49,  50. 
bankrupts,  50. 
joint  tenants,  40,  41. 
coparceners,  41,  42. 
lords  of  manors,  42. 
copyholders,  42,  43. 
reversioners  and  remaindermen,  43. 
the  crown,  43,  44. 
government  departments,  44. 
corporations,  44. 

ecclesiastical  and  eleemosynary,  44 — 48. 
civil,  48. 
municipal,  49. 
must  be  imder  seal,  44,  73, 
parish  officers,  48,  49. 
receivers,  50,  51. 
bailiffs,  51. 
agents,  51,  52. 

executors  and  administrators,  52. 
mortgs^rs  and  mortgagees,  53. 
guardiuxs,  58,  59. 
estoppel,  23,  24,  53. 
persons  under  disability,  58 — 63. 

infants,  58^60, 
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Lease— a>nf«nt4ed. 

by  whom  may  be  granted— conWnwed. 

persons  under  caaability,  married  women,  60,  61. 

lunatics,  61,  62. 
aliens,  62. 

persons  under  duress,  62. 
convicts,  62,  63. 
under  powers,  26—29.    See  Settled  Estates  Act. 

whether  rent  payable  in  advance  may  be  reserved  by,  264. 
what  must  be  by  deed,  44,  73,  74. 
may  be  by  parol,  74. 
required  to  be  in  writing,  73. 
to  whom  may  be  granted,  63 — 67. 
generally,  63. 
corporations,  65. 

what  may  brine  land  into  mortmain,  65. 
trustees  for  charitable  uses,  66. 

how  to  be  made,  66. 
religious,  educational,  and  literary  societies, 
67. 
of  friendly  societies,  66. 

public  oaths  and  washhouses,  67. 
town  councils,  &c,,  under  Public  Libraries  Act,    '*• 
66,67. 
ecdeeiastics,  67. 
parish  officers,  67. 
persons  under  disability,  63 — 65. 
infants,  63,  64. 
married  women,  64. 
persons  non  compos,  64,  65. 

under  duress,  65. 
aliens,  65. 
convicts,  65. 
requisites  and  nature  of,  69—112. 
of,  at  common  law,  73. 

under  Statute  of  Frauds,  73,  104. 

8  &  9  Vict.  c.  106,  s.  3... 73— 75. 
short  form  under  8  &  9  Vict.  c.  124... 75. 
essentials  of,  75. 

proper  parties,  76. 

how  described,  76. 
words  of  demise,  76—78. 

may  be  overruled,  77. 
description  of  premises,  78 — 88. 

construction  of,  78—82. 
commencement  and  duration  of  term,  91 — ^96. 
rent,  96,  97. 

execution  as  a  deed  when  over  three  years,  74.  * 
date,  unnecessary  to,  76. 

effect  of  impossible,  76,  93,  94. 

uncertain,  93,  94. 
parol  evidence  as  to,  76. 
<<  from"  a  given,  meaning  of,  91. 

K.  S  8 
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Lease — eontinued, 

date,  omitting,  effect  of,  91,  92. 

when  lease  is  by  deed,  91,  92. 

parol,  91,  92. 
fonn  of,  75. 

tlie  habendum,  91. 
the  reddendum,  96. 
covenants,  98. 
when  term  of,  may  commence,  91. 

will  determine,  93 — 95, 
by  deed,  takes  effect  from  delivery,  91,  92. 

when  mere  escrow,  action  for  use  and  oocupatioa 

upon,  282. 
execution  of,  104,  105. 

by  attorney,  105,  106. 
non-execution  of,  by  lessor,  106. 

lessee,  106. 
signature  not  necessary  to,  104. 
who  entitled  to  custody  of  ,  1 1 1 . 

during  continuance  of  demise.  111. 
after  term  expired.  111. 
where  no  counterpart,  111. 
by  parol,  takes  effect  from  entry,  92. 

action  for  use  and  occupation  upon,  282. 
in  writing,  void  as  a  lease,  may  operate  as  agreement,  113. 
duration  of,  must  be  certain  or  ascertainable,  93. 
variation  in  terms  of,  106,  107. 
execution  of,  how  enforced,  138. 
alteration  in,  after  execution,  106,  107. 
mistake  in,  107,  108. 

effect  of,  perpetuated  from  draft,  107, 108. 
cancellation  of  lease  for,  107. 
rectification  of  lease  for,  107. 

rule  when  discrepancy   exists   between  habendum  and 
reddendum,  107. 
when  rule  does  not  apply,  107. 
rule  when  counterpart  differs,  107. 
when  rule  does  not  apply,  107. 
sureties  for  lessee  joining  in,  108. 
liability  of,  how  construed,  108. 

discharged,  108. 
evidence  not  admissible  that  one  of  two  lessees  was  in 
fact  a  surety,  108. 
assignment  of  contract  to  procure,  115. 
registration  of,  108 — 110. 
by  deed  without  limitation  as  to  time,  confers  estate  for  Ufe, 

5,94. 
for  indefinite  years,  effect  of,  93,  94. 

determination  of,  93 — 95. 
one  year  and  from  year  to  year,  effect  of,  93,  94. 
given  periods,  with  option  to  detennine  sooner,  94,  95. 
with  option  to  purchase,  17,  18. 

take  further  term,  19,  20. 
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Yoid,  vhen  oonstrued  as  agreement  for  lease,  113. 

effect  of  entry  and  payment  of  rent  under,  4,  8,  113, 
stamps  on,  165—160.    See  Appendix  (A), 
expense  of,  to  be  borne  by  lessee,  110. 
mere  canoellation  of,  will  not  operate  as  surrender,  348. 
provisoes  for  re-entiy  in,  360,  361, 

construction  of,  361,  362. 
forfeiture  of,  effect  upon  tenant's  liability,  363. 
proof  of,  in  action  for  the  recovery  of  land,  471, 
and  agistment  combined,  68. 

Legacy, 

secured  by  powers  of  distress,  272. 

payment  by  tenant  of,  272. 

now  recoverable  by  tenant,  272. 
of  leaseholds,  455,  456. 

Legatee, 

of  term,  takes  cum  onere,  459. 

cannot  enter  before  assent  of  executor  or  administrator,  455. 

Lessees, 

who  may  be,  63—67. 
infants,  63,  64. 
marhed  women,  64. 
persons  non  comjpoa,  64,  65. 
under  duress,  65. 
aliens,  65. 
convicts,  65. 
corporations,  66,  67. 
trustees  for  chfuritable  uses,  66. 
of  friendlv  societies,  66. 
of  public  baths  and  washhouses,  66. 
for  religious,  educational  and  literary  societies,  67. 
ecclesiastics,  67. 
parish  officers,  67. 
town  councils,  &c.  under  Public  Libraries  Acts,  66. 
in  possession,  may  not  dispute  lessor's  title,  24. 
bound  to  deliver  up  premises,  429. 
must  pay  rent,  notwithstanding  no  occupation,  191. 
assignments  and  underleases  by,  451. 

by,  do  not  discharge  their  liabilities,  453. 
bankruptcy  of,  296,  297,  461. 
death  of,  455. 

effect  of,  as  assignment  of  term,  455. 
effect  of  non-execution  of  lease  by,  106. 
sureties  for,  108. 

bear,  in  absence  of  stipulations,  expense  of  lease,  110. 
upon  taking  a  lease,  '*  caveat  lessee"  applies,  163,  164. 
"^en  lessor  a  termor,  bound  at  peril  to  ascertain  his  power  to 

create  term,  164. 
must  bind  lessor  expressly  to  do  any  required  act,  170, 

ss2 
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Lessors, 

right  to  call  for  lessor's  title;  127, 128. 
who  may  be,  23 — 63. 
tenants  in  fee,  25. 

tail,  25,  26. 

after  possibility  of  issue  extinct,  26. 
for  life,  26. 
under  Settled  Estates  Acts.  iSfee  Settled  Estjltes 

Acts. 
with  determinable  estate,  33,  34. 
of  proceeds  of  sale  of  land,  34. 
pur  avire  vie,  38,  39. 
Dy  the  curtesy,  39. 
in  dower,  39. 
for  years,  39. 
from  year  to  year,  39,  40. 
for  less  than  a  year,  40. 
at  win,  40 

sufferance,  2,  40. 
in  common,  41. 
trustees  of  settled  estates,  29.    See  Settled  Estates 

Acrrs. 
charities,  49,  50. 
bankrupts,  50. 
joint  tenants,  40,  41. 
coparceners,  41,  42. 
lords  of  manors,  42. 
copyholders,  42,  43. 
reyersioners  and  remaindermen,  43. 
the  crown,  43,  44. 
government  departments,  44. 
corporations,  44. 

ecclesiastical  and  eleemosynary,  44 — 48. 
civil,  48. 
municipal,  49. 
parish  officers,  48,  49. 
receivers,  50,  51. 
bailiffs,  51. 
agents,  51,  52. 

executors  and  administrators,  52. 
mortsagors  and  mortgagees,  53. 
guardians,  58,  59. 
persons  under  disability,  58 — 63 
infants,  58—60. 
married  women,  60,  61. 
lunatics,  61,  62. 
aliens,  62. 
convicts,  62,  63. 
persons  under  duress,  62. 
during  lease  may  not  deny  interest,  23,  24. 
effect  of  non-execution  oi  lease  by,  106. 
solicitors  of,  prepare  lease  in  absence  of  stipulation,  110, 
bear  expense  of  counterpart  of  lease,  110, 
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LlABIUTEBS, 

of  landlord,  in  case  of  deetniction  by  fire,  181,  196. 

under  Agiiciiltural  Holdings  Acts,  412 — 426. 
to  out-going  tenant  for  awa^-going  rights,  409. 
for  irregular,  excessiye,  or  illegal  distress,  331 — 

342. 
to  repair  fences,  210,  211. 

to  provide  food,  &c.  for  distrained  cattle,  319,  320, 
for  letting  premises  in  dangerous  state,  195. 
for  damage  caused  by  nuisance,  195. 
to  pay  taxes,  259,  260. 
of  tenant  to  repair,  160,  161. 

in  case  of  accidental  fire,  161. 
of  tenant  to  repair  fences  in  absence  of  agreement,  209,  210. 
to  third  persons  for  damage  or  nuisance,  194. 

unless  lease  an  authority  to  create  nuisance,  196. 
for  waste,  222—226. 

holdine  over,  429 — 434. 
act  of  his  sub-tenant  in  holding  over,  429. 
of  administrator,  457,  456. 

for  rent  due  in  lifetime  of  tenant,  457. 
after  death  of  tenant,  457. 
for  breaches  committed  by  tenant,  457. 
after  death  of  tenant,  457. 
how  may  be  discharged,  458. 
of  executor,  457 — 459. 

for  rent  accruing  due  after  tenant's  death,  457. 
breaches  of  covenant  after  tenant's  death,  458. 
double  rent,  433,  434. 
how  discharged,  458,  459. 
of  surety  for  lessee,  108. 

how  construed,  108. 

discharged,  108,  390. 
Licence, 

how  distinguished  from  lease,  69. 
does  not  carry  ri^ht  of  distress,  70,  288. 
imposes  no  liabihty  on  licensee  to  pay  rates  as  occupier,  70. 
bare,  7. 

personal,  and  cannot  be  assigned,  71. 
coupled  with  a  ^rant,  71,  72. 
is  irrevocable,  72. 
assignable,  72. 
right  of  action  for  interference,  72. 
stamp  on,  157. 
to  assign,  246—249. 

duty  of  lessee  to  procure,  248. 
extent  of,  248. 

under  22  &  23  Yict.  c.  35... 248. 
of  lord  of  manor  to  lease,  42. 
parol,  to  quit,  not  of  itself  a  surrender,  355. 
action  for  use  and  occupation  lies  for  enjoyment  of,  283i 
to  remove  fixtures,  400. 

must  be  under  seal,  400» 
to  carry  on  trade,  234. 
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LiTB,  Tenant  fob, 
leases  by,  26. 

determine  on  his  death,  26. 

unless  authorized  by  statute  or  deed,  26. 
confirmation  of,  26, 27.    See  Settlbd  'EbtJlTBS  Act. 
apportionment  of  rent  on  death  of,  275. 
waste  by,  222. 
right  of  representatiyes  of,  to  emblements,  402. 

LiOHTZNa  Bate,  payable  by  tenant,  253. 

Lights,  rights  of  tenant  in  respect  of,  85,  86. 

nues  as  to,  applicable  to  right  to  support,  86. 

Ldcitations,  Statxttes  of, 
effect  as  regards  rent, 

by  dis&ess  recoverable  within  six  years,  278,  296. 
action  within  six  years  if  no  ooyenant  to  pay,  278. 
twenty  years  under  ooyenant,  278. 
non-i>ayment  during  tenancy  only  bars  arrears  outside 
period  of  limitation,  278,  435. 
effect  on  action  for  recoyering  land, 

must  be  within  twelye  years  after  right  of  entry  aoorned, 

435. 
when  right  of  entry  accrues,  434. 

in  case  of  written  tenancy  for  years,  434. 

where  rent  paid  to  strangjars,  435. 
merely  not  paid,  435. 
of  yoid  lease,  46,  435. 
premises  sublet,  436. 
yearly  tenancy  without  writing,  436. 
tenancy  at  will,  436. 
how  operation  of  statute  arrested,  437. 
acknowledgment  in  writing,  438. 
statute  destroys,  not  assigns,  estate,  25,  438. 
title  under,  not  assignment  by  estoppel,  25. 
coyenants  do  not  run  with  estate  under,  183,  438. 

LiQUipATED  Damages, 

distinction  between,  and  penalties,  271. 
recoyerable  by  distress,  2<  1. 
cannot  be  waiyed,  272. 

LiyE  Andials, 
leases  of,  68. 

coyenants  in,  do  not  run  with  land,  443. 

LODGEB, 

tenant,  definition  of,  11,  304,  305. 
position  of,  11,  12. 
under-tenant  may  be,  305. 
goods  of,  priyileged  from  distress,  303. 
declaration  by,  as  to,  303,  304. 
taken  under  oiBtressfor  rent  due  by  tenanti  303*  304i 
how  recoyerable,  304« 
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LoDOEBS*  Gk)oi>8  Fbotection  Act,  303,  304. 

LoDGDros, 

ordinary  contract  for,  is  within  Statute  of  Frauds,  114. 
agreement  for  board  and,  not  -within  Statute  of  Prauds,  114. 
rent  for  fumished,  distress  for,  11,  288. 
furnished,  condition  implied  that  they  are  fit  for  haHtationi  173. 

breach  of,  173. 

tenant's  remedy  upon,  173. 
letting,  whether  or  not  a  breach  of  coyenant  not  to  underlet, 

245. 
notice  to  quit  in  case  of,  12. 

Looking-glasses,  not  fixtures,  392,  393. 

LoBDs  OF  Manges, 
leases  by,  42. 

of  wastes  by,  42. 
licence  to  lease  by,  42. 

LXTNATIC, 

tenant  in  tail,  leases  by,  62. 
leases  by,  61,  62. 

to,  64,  65. 

by  conmiittee  of,  62. 
leases  to  committee  of,  65. 

of  settled  estate  of,  62. 
surrender  and  renewal  of  leases  by  and  to,  62,  Go, 

writ  in  ejectment,  481. 

Lttnatic  Asylum,  private,  keeping,  is  a  ** business,'*  not  a  ^^  trade," 
230. 


Machineby, 

when  distrainable,  391,  392. 

an  agricultural  fixture,  395. 

under  14  &  15  Vict.  c.  25... 395. 
Agricultural  Holdings  Act, 

1875... 396. 
Agricultural  Holdings  Act, 
1883... 396,  397. 
removal  by  tenant,  395 — 397. 
erected  for  purposes  of  trade  and  agriculture,  when  removable, 
o94,  o«70. 

Manges,  Lgbds  of.    See  Loeds  of  Manges. 

Mansion  Hgttse  not  demisable  by  tenant  for  life  tmder  40  &  41 
Vict.  c.  18... 29. 

Manuee, 

artificial,  application  of,  to  land  an  improvement,  414,  417* 

agreements  relating  to,  205,  406,  407,  409. 

tSkffn  in  execution,  not  to  be  sold  off  the  premises,  205i 
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Mabeet  Gabden  within  Agricultural  Holcliiigs  Act,  1883... 419. 

Maeket  Gaedeneb, 

may  remove  greenhouses,  &c.  erected  for  trade,  394. 
nurseryman  may  not  remove  fruit-beaiing  trees,  394. 

lilABBiED  Women, 
leases  by,  60,  61. 

what  they  may  demise  alone,  60. 

by  deed  acknowledged,  25,  60. 

not  in  pursuance  of  statutes  or  express  power,  60. 

of  their  settled  estates,  60,  61. 

by  husband,  60,  61. 

of  freeholds,  61. 
leaseholds,  61. 
distress  by  husband  for  arrears  of  rent  due  under,  291, 292. 
leases  to,  64. 

renewal  of,  64. 
payment  of  rent  to,  268. 
service  upon,  of  notice  to  quit,  387. 

writ  in  ejectment,  481. 

Mastee, 

may  evict  servant  from  occupation  of  premises  without  notioe 
to  quit  or  proceeding  in  ejectment,  1 3. 
servant  cannot  maintam  action  for  trespass  thereon,  13. 

Measttbe  of  Damages.    See  Damages. 
in  action  for  irregular  distress,  336. 
excessive  distress,  336.! 
illegal  distress,  335. 
rescue  and  pound  breach,  330. 
selling  distress  too  soon,  323. 
non-repair,  198. 
non-insurance,  251. 

premature  sale  of  growing  crops,  307,  308. 
of  waste,  226. 

Mebgeb, 

defined,  344. 

requisites  to  produce,  345,  346. 
not  favoured  m  equity,  345. 
none  contrary  to  intention  of  parties,  347. 
does  not  prejudice  tmderlease,  346. 

claim  for  rent  not  merged  by  taking  security,  bond,  biU  of  ex- 
change, &c.,  267. 

Mesne  Fbofits, 

recoverable  by  landlord,  474. 

joinder  of  clami  for,  with  daim  for  possession,  475,  476. 

rent  in  arrear  not  recoverable  in  form  of,  by  mortgagee,  292. 

Messttaoe,  what  included  in  word,  81. 
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Mbteopolttan  Police  District, 

remedy  for  wrongful  distresses  in,  341,  342. 

recovery  of  deserted  premises  before  justices  in,  523,  524. 

IflDDLESBX,  registration  of  leases  in,  108,  109. 

MmNiQHT,  rent  not  in  arrear  until,  266. 

MiLOH  Oows  may  be  milked,  after  haying  been  distrained,  318. 

MiNSRAXS, 

construction  of,  exception  of,  89. 

demise  of,  218,  270. 

action  lies  for  use  and  occupation  of  veins  of,  284. 

MmBS, 

exception  of,  in  leases,  88. 

construction  of,  89. 
construction  of  covenants  in  leases  of,  219 — 221. 
covenant  for  quiet  enjoyment  in  demise  of,  how  broken,  163. 
what  is  waste  m  respect  of,  224. 
imopened,  leases  of,  218. 

covenants  in,  218 — 221. 
not  exempt  from  poor  rates  since  Bating  Act,  1874... 259. 

consbniction  of  section  8... 259. 
covenant  to  pay  compensation  for  injury  done  by  working, 
runs  with  me  land,  442. 

MmiNO  LsiLSE, 

under  Settled  Estates  Act,  30. 

under  Settled  Land  Act,  37. 

by  ecclesiastical  corporations,  47. 

civil  corporations,  48. 
reservation  of  fixed  Tninimum  or  dead  rent  in,  270. 

liability  of  lessee  under,  270. 
usual  and  customary  clauses  in,  what  are,  129. 
tmant's  rieht  under,  to  open  mines,  218. 
oUigation  to  wotjc,  218. 
covenant  to  work,  219. 

whether,  binds  to  work  at  a  loss,  219. 
in  **  a  proper  and  workmanlike  manner,"  220. 
when  satisfied  by  pa^inent  of  dead  rent,  220. 
only  binds  during  existence  of  thing  demised,  221. 
specific  performance  of,  221. 
breach  of,  injimction,  221. 
damages,  221. 

MiSBSSOBIPTION, 

of  premises  in  lease,  effect  of,  79,  80,  107. 
parties  in  writ  of  ejectment,  480. 

MiSBEFBESENTATIOK, 

by  agent  binds  principal,  125. 

defence  to  action  for  specific  performance,  146. 

action  for,  174. 
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Mistake, 

effect  of,  in  lease,  107, 108. 

rule  wlien  discrepanoy  exists  between  habendum 
and  reddendum,  107. 
when  rule  does  not  apply,  107. 
rule  when  lease  and  counterpart  differ,  107. 
when  rule  does  not  apply,  107. 
in  draft  lease,  perpetuated  in  lease,  107,  108. 
executed  lease,  107,  108. 
notice  to  quit,  384. 

description  of  parties  in  writ  of  ejectmenty  480. 
defence  to  action  for  specific  performance,  148. 

Monthly  Tsnanot, 

notice  required  to  determine,  12,  380. 

'*  MoBE  OB  Less,"  meaning  of  term  in  description  of  property,  80, 
81. 

MOBTOAGEE, 

leases  by,  53 — 57. 

under  security  dated  before  1  Jan.  1882... 53,  54. 

after  1  Jan.  1882...  54— 57. 
effect  of  notice  by,  to  tenant  under  lease  made  before  mortgage, 

269,  292. 
distress  by,  for  rent  due  under  lease  granted  before  mortgage, 

292. 
after  mortgage,  292. 
distress  bv,  where  mortgagor  in  jpossession,  292. 
payment  to,  of  interest  by  tenant,  272,  273. 
cannot  recoyer  rent  in  arrear  in  form  of  mesne  profits,  292. 
action  by,  under  attornment  clause,  15. 

for  recovery  of   land,  is  within  B.  S.  C.  1883, 
Ord.  Xrv....l5. 

MOBTOAGOB, 

leases  by,  before  the  mortgage,  53 — 57. 
no  distress  for  rent  under,  293. 

except  as  bailiff  for  mortgagee,  293. 
after  the  mortgage,  53. 

distress  for  rent  under,  293. 

MoBTMAiN  Acts, 

immoderate  leases  to  corporations  are  within,'  65. 
leases  to  trustees  for  dhaiitable  uses  exempt  from,  67. 

Municipal  Gobpobations,  leases  by,  49. 


Neoessaby  Lodoings,  infant  lessee  Hable  for  rent  of,  64. 

**  Net  "  Bent, 

reservation  of,  254. 

imposes  burden  of  rates  and  taxes  on  tenant,  254i 
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New  Trial.    See  Appeal. 


NON-APFSABAirCB 

to  writ  in  action  for  the  recovery  of  land,  487,  488. 
to  summons  in  oonnty  court  in  ejectment,  504,  507. 

Noir  Compos, 

leases  by  persons,  61,  62. 
to  persons,  64,  65. 

NON-CULTTVATIOK', 

is  bad  husbandry,  225. 
landlord's  remedy  for,  208,  412. 

Non-payment  of  Eent, 
forfeiture  for,  368. 

how  created  at  common  law,  368. 
under  proviso  for  re-entry,  368. 
waiver  of,  363,  364. 
relief  against,  372 — 378. 
ejectment  for,  363. 
right  of  re-entry  for,  368—370. 
landlord's  right  of  action  upon,  277. 

distress  upon,  277.    See  Distbess. 

limitations  upon,  278 — 281. 

Note,  promissory,  payment  of  rent  by,  267. 

NoncE, 

equitable  doctrine  of,  with  regard  to  assignments,  439. 

effect  of,  447,  448. 
restrictive  covenants  binding  by  reason  of,  447,  448. 
of  assignment  of  the  reversion  to  be  ^ven  to  tenant,  450. 
assignee  after,  bound  by  tenant's  equities,  450. 
from  mortgagee  to  tenant  as  to  payment  of  rent,  269,  292. 

effect  of,  292. 
bv  landlord  to  sheriff,  on  execution  against  tenant,  280,  281. 
of  distress  for  rent,  316,  317. 
how  to  be  served,  317. 
how  to  be  made,  317. 

landlord  not  bound  by  statement  of  amount  in,  317. 
contents  of,  317. 

want  of  J  makes  sale  irregular,  317,  320,  331,  332. 
proceedings  after,  321. 
to  landlord,  of  want  of  repairs,  196. 

by  tenant  served  with  writ  of  ejectment,  483,  484. 

county  court  summons,  504, 
617. 
of  tenant's  intention  to  remove  agrictdtural  build- 
ings, &c.,  395. 
imder  Agricultural  Holdings  Act,  1875... 396. 
Agricultural  Holdings  Act,  1883... 396, 

397. 
of  claim  for  compen- 
sation! 421. 


636  INDBX. 

"Noncoi— continued. 

by  landlord,  to  tenant  holding  over  to  pay  double  yalne,  431. 

of  intention  to  proceed  before  juBtioes 

for  possession,  519,  520. 
to  repair,  193,  194. 
of  breach  of  ooyenant  nnder  Conveyancing  Act,  1881... 373. 

Notice  to  Qtht, 

on  a  tenancy  from  year  to  year,  4,  378. 

Btipnlation  professing  to  deprive  of  right  to  give,  void,  94,  378. 

may  be  verbal  or  written,  379. 

attestation  of  written,  unnecessary,  379. 

length  of,  in  tenancy  from  year  to  year,  4,  378,  379. 

where  not  fixed  by  statute,  agreement,  or  crutom, 

879,  380. 
as  to  tenancies  regulated  by  Agricultural  Holdings 

Acts,  380,  381. 
in  tenancies  shorter  than  from  year  to  year,  12,  880. 
from  month  to  month,  12,  380. 
week  to  week,  12,  380. 
time,  how  computed,  381. 
expiration  of,  381 — 383. 

on  lease  by  tenant  for  life,  382. 

holding  over,  382. 
to  underlessee,  382. 
where  entry  is  between  quarter  days,  382,  383. 

at  different  times,  383. 
when  tenancy  commenced,  a  question  for  jury,  383. 
when  commencement  of  tenancy  uncertain,  383. 
must  be  for  the  whole  premises,  383,  384. 

effect  of  Agricultural  Holdings  Act,  1883... 384. 
form  of,  384—386. 

construction  of,  384 — 386. 
effect  of  mistake  in,  384. 
objections  to,  discouraged  by  Court,  384. 
by  whom  may  be  given,  386,  387. 
by  mere  receiver  of  rente,  386. 
agent,  386. 

steward  of  corporation,  386. 
joint  tenant,  41,  386. 
tenant  in  common,  386,  387. 
partner,  386. 

or  agent  of,  386. 
te  whom  to  be  addressed,  387. 
in  case  of  corporations,  387. 
under-tenant,  when  insufficient,  95,  96. 
service  of,  387,  388. 

how  effected,  387,  388. 
when  in  writing,  387. 
upon  tenant,  387. 

widow  of  tenant,  388. 
one  joint  tenant,  387. 
person  in  possession,  388. 
corporations,  388. 
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NonoE  TO  QuTT — continued, 
service  of — continued, 

how  effected — continued, 

when  in  writing — continued, 
upon  serrant,  387. 

agent,  by  post,  388. 
by  post,  when  sufficient,  388. 
proof  of  service,  388. 
waiver  of,  388—390. 

by  mutual  consent,  388. 

distress  for  rent  due  after  notice,  388. 
receipt  of  rent  due  after  notice,  388. 
demand  for  rent  due  after  notice,  388. 
second  notice  to  quit,  389. 
tenant  holding  over,  389. 
effect  of,  389. 

effect  of  withdrawal  of  notice  during  its  currency,  389» 
390. 
valid,  determines  tenancy,  390. 

underleases,  390. 
proof  of,  in  action  for  the  recovery  of  land,  471. 
not  necessary  to  evict  servant,  13. 

in  case  of  disclaimer,  390. 
is  necessary,  notwithstanding  death  of  either  party,  379. 

NUISAKOE, 

tenant  liable  to  third  persons  for,  194. 

unless  landlom  let  premises  in  improper  statOi  195. 
authorized  by  lease,  196. 
landlord  liable  when  he  has  contracted  to  repair,  195. 

or  let  premises  in  improper  s&te,  195. 
arising[  of  necessity  from  use  of  premises  as  contemplated  by 
demise,  throws  liability  upon  hmdlord,  196. 

NrBSEBYMAN, 

may  remove  greenhouses  erected  for  purposes  of  his  trade,  394. 
trees  planted  for  purposes  of  his  trade,  395. 
not  used  by  nim  as  market  gardener,  395. 
not  cut  down  trees  that  Aave  taken  root,  395. 


OOOXTPATION, 

by  servant  or  agent,  does  not  create  a  tenancy,  12,  13. 
when  right  of,  is  divested,  13. 
no  notice  to  quit  or  proceedings  in  ejectment  necessary  to 

determine,  13. 
not  affected  by  Agrictdtural  Holdings  Act,  1883...  14. 
by  tenant,  effect  of,  10. 

without  an^r  agreement,  8. 
under  void  instrument,  8. 

a^eement  to  purchase,  9,  283. 
when  constructive,  282,  483. 
what  necessary  to  support  action  for  use  and  occupation,  282, 
283. 
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Offices  of  Tbxjst,  leases  of,  68. 

Option, 

to  purcliase,  lease  with,  17. 

conditions  must  be  strictly  complied  with,  17. 
not  grantable  by  trustees  or  executors,  18. 
under  Settled  Land  Acts,  18,  37. 
if  exercised,  who  entitled  to  purchase  money,  18. 

insurance  money,  19. 
to  take  further  term,  lease  with,  19. 

within  what  time  to  be  exercised,  19. 
option  capable  of  assignment,  19. 
to  determine  leases  at  end  of  a  portion  of  term,  94. 
who  may  exercise,  94,  95. 

when  given  to  each  party,  94,  95. 
lease  silent  as  to  who  may,  95. 
to  disclaim  onerous  lease,  of  trustee  in  bankruptcy,  462,  463. 

O&AL  Agbeement, 

collateral  to  written,  when  supported,  125,  126. 
when  specifically  enforceable,  134. 

Obnahent, 

fixtures  put  up  for,  or  domestic  conyenience,  397,  398. 
test  of  remoTability  as  to,  397. 

Otttkb  Doob, 

may  not  be  broken  open  to  distrain,  315. 

except  in  cases  of  fraudulent  removal,  315. 
broker  has  been  once  expelled,  315. 

Outgoing  Tenant, 

who  liable  to,  in  respect  of  his  away-going  rights,  409. 
primary  liability  of  landlord  may  m  superseded  by  contract, 
410,411. 
contract  not  implied  by  mere  entry,  411. 
not  by  an  alleged  custom,  409. 
rights  when  tenancy  determined  otherwise  than  by 
gular  expiration,  407. 
compensation  to,  for  away-going  crops,  404. 

principle  as  to,  404. 
for  tillages,  404. 

straw  and  manure,  404,  406,  407. 
custom  as  to,  404. 

rate  of  payment  regulated  by,  407. 
under  Agricultural  Holdings  Acts,  408, 412,  429. 
how  far  substituted  for  cuirtomary,  408. 

for  first-dass  improvements,  413,  417,  418. 

second-class  miproyements,  413,  414,  417,  418. 
third-class  improvements,  413,  417 — 419. 
breaches  of  covenant,  419. 
deductions  from,  420, 
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OuTGOiNa  Tenant — continued, 

injunction  to  restrain  from  remoying  crops  contrary  to  custom, 

412. 
right  of,  to  emblements,  402 — 404. 
waste  by,  226, 

"  OUTGOmOB," 

what  included  in  covenant  to  pay,  256. 

form  of  coyenant  will  include  aU  present  and  future,  258. 

OVKEPLXTS, 

on  sale  of  distress,  must  be  left  with  sheriff  or  under-sheriff, 

321,  325. 
unsold  goods  distrained  must  be  returned  to  premises,  325. 
action  for  not  leaying,  in  hands  of  sheriff  or  imder-shenff,  332. 

Oysbsxebs  of  the  Foob, 
leases  by,  48,  49. 
to,  67. 


Pabamotjnt  Title, 

eyiction  of  tenants  by,  164,  165,  274. 

when  coyenant  for  quiet  enjoyment  does  not  extend  to,  165. 

Paboels, 

description  of,  78 — 82. 

Fabish  Officebs, 
leases  by,  48,  49. 

of  allotments,  49. 

under  59  Geo.  3,  c.  12... 49. 

to,  67. 
may  autiiorize  distress,  294. 

Pabuamentaby  Taxes,  what  included  in,  254. 

**  Pabochial  Taxes  and  Assessments,"  include  a  county  rate, 
255. 

Pabol, 

contract  of  tenancy  by,  how  proyed,  471. 
reseryation  of  game  by,  90,  91. 

Fabt  Pebfobmance, 

of  oral  agreement,  134. 

takes  it  out  of  Statute  of  Frauds,  134. 
what  amounts  to,  134, 135. 
specific  performance  alter,  134,  135. 

Pabtieb, 

capacity  of  the  contracting,  23 — 67. 
to  demise,  description  of,  m  lease,  76, 
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Fastube  of  liAin), 

grant  of,  what  will  pass  tmder,  81. 

no  implied  warranty  of  its  fitness  for  use  intended,  172. 

FAYma  "Rate,  when  payable  by  tenant,  253. 

Fawitbboeeb,  goods  pledged  with,  cannot  be  distrained,  300,  301. 

Fatment, 

of  rent,  implied  covenant  for,  98,  128,  129. 
time  of,  262—266. 

before  due,  is  no  discharge,  265,  266. 
when  due,  266. 

to  be  demanded,  266. 
where  may  be  made,  266. 
how  may  be  made,  266,  267. 
by  legal  tender,  266. 

country  bank  notes  or  cheque,  266,  267. 
post,  267. 
Wd,  267. 

bill  of  exchange,  267. 
promissory  note,  267. 
to  whom  may  be  made,  267 — 269. 
effect  of,  6,  7,  8,  9,  10. 

not  conclusive,  10. 
after  destruction  of  premises  by  fire,  191. 
to  outgoing  tenant  regulated  by  custom,  407. 

FekalBbnt, 

what  is,  270—272. 

payable  on  breach  of  any  covenant,  not  recoverable  as  rent, 

270. 
payable  on  breach  of  particular  covenants  regarded  as  liqui- 
dated damages,  270,  271. 
recoverable  by  distress,  271. 
no  relief  against,  271. 
for  what  aots  payable,  271,  272. 
not  waived  by  acceptance  of  original  rent,  272. 
no  stamp  duty  chargeable  upon,  158. 

Fenalty, 

payment  of,  on  unstamped  instrument,  156. 

how  denoted,  156. 
distinction  between,  and  liquidated  damages,  271. 
rent,  whether  stamp  duty  diargeable  upon,  158. 

Febishable  Gk)ODS  cannpt  be  distrained,  302. 

Febpetttity, 

lease  in,  only  created  under  statute,  17. 

imder  Settled  Land  Acts,  17. 
reservation  of  rent  creates  rent-charge  in  fee  simple,  36. 
restrictive  covenants  not  void  for,  228, 
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FXBiassivB  Waste, 

what  amounts  to,  222,  225. 
what  tenants  liable  for,  222,  223. 
injunction  will  not  be  granted  against,  226. 

FSBSOKS  TJNDBB  DiSAfillJTT, 

leases  by,  58—63. 
to,  63—65. 

Plan, 

use  of,  in  description  of  property,  80. 
grant  of  easements  shown  on,  84. 

Pl^BADINOS, 

in  action  for  the  reooyerv  of  land,  488. 
statement  of  daim,  488,  489. 

defence,  493—496. 
oounter-daim,  494,  495. 
reply,  496. 
jomder  of  issue,  496. 

Floxtgh,  beasts  of  the,  conditionally  priyUeged  from  distress,  305, 
306. 

FooB  Bate, 

when  payable  by  landlord,  253. 

tenant,  253. 
may  be  deducted  from  rent,  251. 
is  a  personal  char^,  254. 

not  included  in  **  taxes  on  the  land,''  254. 
included  in  **  public  taxes,  charges,  and  assessments,*'  255. 
provisions  of  Bating  Act,  1874,  as  to,  259. 

Possession, 

right  of  landlord  to,  on  determination  of  tenancy,  429, 430, 470. 

proof  of,  in  ejectment,  471. 
ne  may  re-enter  and  take  peaceably,  430, 
470. 
lessor's  obligation  to  give,  163,  166. 
lessee's  obligation  to  yield  up,  at  expiration  of  term,  429, 
landlord's  remedies  for  recovery  of,  430,  470. 
indirect,  431. 

action  for  double  value,  431 — 433. 

or  distress  for  double  rent,  433,  434. 
direct,  470. 

by  entry,  430,  470. 

action  for  recovery  of  land,  470. 
in  High  Court,  47.5—498. 
county  court,  498 — 511. 
for  recovery  of  small  tenements,  511 — 523* 
in  county  court,  511 — 518. 
before  justices,  518 — 523.-^ 
proceedings  for  recovery  of  deserted  premises, 
before  justices,  523,  524. 

»•  TT 


^ 


642  INDEX. 


F0S8S88ION — conUnued, 

demand  of,  when  neoesaary,  471. 

proof  of,  in  action  for  the  reooyery  of  land,  471, 
writ  of,  498. 
warrant  for,  608. 

of  small  tenements,  615—521. 
actual,  defined,  109,  110. 

Post, 

remittance  of  rent  by,  267. 

sending  notice  to  quit  by,  when  sufficient,  388. 

Potatoes,  may  be  claimed  as  emblements,  403. 

Pound, 

different  kinds  of,  318. 

person  distraining,  responsible  for  condition  of,  318. 

P0T7in)-BB£ACH,  remedy  for,  329,  330. 

PowEB  OF  Distress,  how  given,  285. 

Powers, 

leases  under,  26—29.    See  Settled  Estates  Act. 

by  married  women,  60. 
construction  of,  28. 
relief  on  defectiye  execution  of,  27. 
when  leases  not  in  accordance  with,  are  void,  27* 
confirmation  of  inyalid  leases  under,  27. 

Preferential  Payments  in  Bankruptcy  Act,  1888... 309. 

Premises, 

restrictions  on  user  of,  227 — 240. 
covenants  to  reside  on,  243. 

run  with  the  land,  243. 
entry  by  landlord  upon  deserted,  351,  352. 
what  are  deserted,  524. 
description  of,  in  demise,  78 — 84. 

writ  of  ejectment,  476,  478. 
county  court  summons,  501,  602. 

Presumption  in  favour  of  deed,  160. 

Produce, 

stipulations  as  to,  binding  uj^n  sheriff  on  execution,  205. 
seized  and  sold  under  execution,  when  distrainable,  308. 

Profttb,  Mesne.    See  Mesne  Profits. 

Prohibition, 

to  county  court  in  action  of  ejectment,  499,  600. 

when  annual  value  exceeds  20Z. . .  .499,  500. 

Promissory  Note,  payment  of  rent  by,  267. 

Property  capable  of  being  demised,  68, 
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Prope&ty  Tax, 

may  not  be  made  subiect  of  direct  contract,  252. 

ifl  payable  by  landlora,  252. 

if  paid  by  occupier  may  be  deducted  from  rent,  251,  252,  273. 

stipulations  and  provisoes  relating  to,  251,  252. 

for  payment  of  rent  without  deducting,  yoid,  252. 
unless  landlord  agree  to  pay  tenant  amount  of 
tax,  252. 

Proviso, 

unusual,  what  is,  129 — 131. 

construction  of,  361,  362. 

what  is  usual,  129. 

relieving  tenant  in  case  of  fire,  191. 

for  abatement  of  rent  in  case  of,  construction  of,  274. 
far  re-entry f 

on  breadi  of  covenant,  how  construed,  360 — 362. 

if  insensible,  361. 
usually  extended,  so  as  to  indude  other 

acts,  362. 
restricted,  by  Conveyancing  Act,  1881 . . . 

372,  377. 
not  a  **  usual  and  customary  clause," 
129. 
on  non-payment  of  rent,  368. 
how  framed,  368,  369. 
when  demand  necessary,  368,  472,  473. 

unnecessary,  15  &  16  Yict.  o.  76,  s.  210... 
369,  473. 
deemed  a  **  usual  and  customary  clause,"  129. 
forfeiture  under,  makes  lease  voidable  not  void,  363. 

by  landlord  alone,  363. 
proof  of,  in  action  for  the  recovery  of  land,  471,  472. 
assignees  of  each  part  of  reversion  entitled  to  benefit  of,  448, 
449. 

PuBLio  HoirsE, 

covenants,  as  to,  228. 

Pub  autre  Yib,  leases  by  tenants,  34. 

Pttrchase,  Agreement  for, 

e£fect  of  occupation  under,  3,  283. 
payment  of  rent  under,  9. 


QlTARRT.    8ee  Mines. 

working  open,  not  waste,  224. 

Quarterly  Tenancy,  length  of  notice  required  to  determine,  12, 
380. 

tt2 
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Quiet  Enjoyment, 

implied  coyenant  for,  98,  129,  161. 
in  eyery  letting,  161,  162. 
is  oo-extensiye  with  lessor's  interest,  167. 
how  restrained,  99,  140. 

on  words  '*  demise  *'  and  *'  let,"  in  deed,  162,  163. 
none  in  mere  agreement  for  a  lease,  163. 
express  coyenant  for,  99,  163. 

supersedes  implied  coyenant,  98,  163. 
is  co-extensiye  with  term  created,  163.  ^ 
entitles  lessee  to  damages,  if  lessor  no  title,  169. 
lessor's  liability  under,  165. 
secures  possession,  161. 
ooyenants  for,  generally,  how  oonstnied,  164,  165^168. 

are  to  secure  possession,  161. 
are  confined  to  lawful  eyictions,  165,  166. 

unless  particular  persona 
named,  166. 
what  amounts  to  breach  of,  166. 

in  a  licence  to  sport,  169. 
breach  of,  only  suspends  rent,  169. 

measure  of  damages  for,  169,  170. 
run  with  the  land,  161. 


Babbits, 

oral  agreement  to  destroy,  by  landlord,  held  binding,  125, 126. 
unstoddng  warren  is  waste,  225. 

Bailwat  Bollino  Stock,  when  not  liable  for  distress,  905. 

Bailwayb,  when  fixtures  not  distrainable,  393. 

Bates, 

what  included  in,  255. 

payable  by  landlord,  in  absence  of  agreement,  251. 

sewers  rate,  253. 

poor  rates,  where  term  does  not  exceed  three  months,  253. 

tithe  rent-charge,  252,  253. 
payable  by  tenant  in  absence  of  agreement,  253. 

house  duties,  253. 

poor  rates,  253. 

payiQ^  rate,  253. 

watdung  rate,  253. 

lighting  rate,  253. 

highway  rate,  253. 

county  and  borough  rates,  253. 
poor  and  cnurch,  not  included  in  **  taxes  on  the  land,"  254. 
coyenant  to  pay,  when  future  impositions  included  in,  255. 

may  be  extended  to  all  future  outgoings,  255. 

Batification, 

of  bailiffs  authority  to  distrain,  314. 
of  leases  by  infants,  58. 

effect  of  Infants'  Belief  Act,  58, 
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BE-ASfllOmCENT, 

diacliarges  assignee  from  future  liability,  454. 

of  part  only  of  the  estate,  effect  of,  upon  assignee's  liability, 

464. 
liabilities  of  suooessiye  assignees  upon,  454. 

Beoeift  of  Bent, 
effect  of,  6,  9. 
not  conclusiTe,  10. 
by  corporations,  9,  10. 

BSCEIVEB, 

leases  by,  50,  51. 
notice  to  quit  by,  386. 
distress  by,  294. 

Beooveby  of  Lakd,  AcnoN  foe  the, 

wben  tenancy  expired  or  determined,  434 — 438,  470. 
period  of  limitation  as  to,  434,  470. 
special  adyantages  of  landlord  in,  470,  471. 

at  common  law,  470,  471. 
by  statute,  470. 
general  proof  of  landlord's,  case  in,  471, 472. 

contract  of  tenancy,  471. 

if  "written,  by  production,  471. 
oral,  by  evidence  of  parties  pre- 
sent, 471. 
by  admissions  of  defendant, 
471. 
of  landlord's  ri^ht  to  possession,  471. 

on  expiration  or  determination  of  term, 

471. 
by  effluxion  of  time,  471. 
notice  to  quit,  471. 
demand  of  possession,  471. 
for  breach  of  coyenant,  471,  472. 
on  forfeiture,  472. 

proceedines  by  landlord  generally,  472. 
for  breacm  of  coyenant,  onus  upon   lessor  to 
show  that  lease  has  been  forfeited,  472. 
non-payment  of  rent,  472,  473. 

formal  demand  of  rent,  368,  472,  473. 

how  made,  266,  368. 
proyiso  for  re-entry,  368,  473. 

how  framed,  368, 473. 
construed,  473. 
provisions  of  15  &  16  Yict.  c.  76,  s.  210... 
369,  473. 
effect  of,  473. 

16  &  16  Vict.  c.  76,  s.  213... 473, 

474. 
where  tenant  holds  over,  473, 474. 
tenant  to  find  bail  for  costs  and 

damages,  473,  474. 
16  &  16  Vict  c.  76,  8.  214... 474. 
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Eecovbry  of  Laitd,  Action  foe  the — eordinued. 
on  forfeiture  for  non-payment  of  rent — oonUnued. 
e£fect  of  15  &  16  Yict.  c.  76,  s.  214— cofiJtniM^. 
damages  for  mesne  profits  recoyerable,  474. 

section  not  oonnned  to  cases  nnder  s.  21 3... 474. 
plaintiff  must  prove  relation  of  landlord  and 
tenant,  474,  476. 
in  case  of  a  tenant  company  winding  up,  475. 

of  bankruptcy  of  tenant,  475. 
in  the  High  Ck)urt,  475—498. 

procedure  under  Ord.  XTV.  475 — 478. 

when  writ  may  be  specially  endorsed,  475,  476. 

form  of  endorsement  ufon^  476. 
service  of,  476. 
judgment  on  defendant's  default  in 

appearance,  476. 
where  defendant  appears,  477. 
application  for  juogment,  477. 
affidavit  upon,  477. 
orders  thereon,  477,  478. 

appeals  from,  477,  478. 
when  writ  endorsed  genially,  478. 
joinder  of  claims,  478,  479. 
Ord.  XVni.  r.  2...479. 
applies  to  counter-claims,  479. 
leave  necessary  for,  479* 
when  obtainable,  479. 
granted,  479. 
parties,  479,  480. 

how  described  in,  480. 
titled  persons,  480. 
trustees  of  bankrujpts,  480. 
executors  and  administrators,  480. 
churchwardens  and  overseers,  480. 
corporations,  aggregate  and  sole,  480. 
service  of  writ,  480. 

when  may  be  effected,  481. 
on  whom  may  be  effected,  481. 
how  may  be  effected,  481. 
must  be  personal,  480. 

unless  otherwise  ordered,  480. 
upon  particular  defendants,  481,  482. 
husband  and  wife,  481. 
infante,  481. 
lunatics,  481. 
partners,  481,  482. 
corporations,  482. 
charitable  institutions,  482. 
chapels,  482. 
in  cases  of  vacant  possession,  482, 483. 
out  of  the  jurisdiction,  483. 
appearance,  483. 

time  limited  for,  483. 

tenant,  served  with  writ,  to  notify  his  landlord,  483. 
effect  of  15  &  16  Yict.  c.  76,  s.  209... 483,  484. 
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Rboovebt  of  Laitd,  AcfnoN  fob  THSr—conUnued. 
in  the  High  CoMrt—continued, 
appearance — continued. 

by  persons  not  named  in  writ,  484,  485. 
who  may  enter,  484,  485. 
when  application  to  be  made,  485. 
by  landlord,  and  stay  of  proceedings  against  tenant, 

485,  486. 
may  limit  defence  to  part  only,  486. 
for  part  only,  description  of  tne  part,  486. 
d^fendan^s  liability  for  costs  after,  486,  487. 
when  defendants  need  not  enter,  487. 
default  of  appearance,  proceedings  npon,  487. 

where  daim  for  mesne  profits,  &c.,  487. 
when  judgment  for,  may  be  set  aside,  488. 
pleadings  in,  488. 

statement  of  claim,  488. 

when  to  be  delivered,  488. 
proceedings  on  non-deliyery  of,  488. 
unnecessary  delivery  of,  coiste  of,  488. 
contents  of,  489. 
venue,  489. 
statement  of  defence,  493. 
when  to  be  delivered,  493. 
proceedings  on  non-delivery  of,  493. 
contente  of,  493. 

plea  of  possession,  494. 
counter-claim,  494,  495. 

need  not  be  of  same  nature  as  plaintiff's  claim, 

495. 
how  set  up,  494. 
how  excluded,  495. 
how  stated,  495. 
set-ofC,  how  pleaded,  495. 
how  stated,  495. 
matters   arising   after   action   brought,    before   defence 

delivered,  495. 
defence  delivered,  495. 

how  alleged  by  defendant  as 

defence,  495. 
action  of  plaintiff  thereon,495. 
discontinuance  of  action,  496. 

by  plaintiff  by  written  notice,  496. 

as  to  the  whole  or  any  part  of  daim,  496. 
no  defence  to  any  subsequent  action,  496. 
when  leave  necessary,  496. 
record  may  be  withdrawn  by  either  party  by  consent, 
496. 
reply  and  subsequent  pleadings,  496. 
when  to  be  delivered,  496. 
no  further  pleading  after  joinder  of  issue,  496. 
subsequent  pleadings,  when  allowed,  496. 

to  be  delivered,  496. 
proceedings  on  non-delivery  of,  496. 
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BECX)yEBT  OF  Land,  Actiok  pob  thb — conUnued. 
in  the  High  Court — continued, 
doee  of  pleadings,  496. 

joinder  of  issue,  effect  of,  496. 
disooveiy  and  inspection,  489 — 493. 
interrogatories,  489 — 491. 

when  may  be  administered,  489,  490. 
time  for  administering,  491. 
what  are  objectionable,  490,  491. 

admissible,  490,  491. 
costs  of,  improperly  exhibited,  491. 
discoyery  of  documents,  491,  492. 
order  for,  how  obtained,  491. 

when  may  be  obtained,  491,  492. 
upon  defendant  in  possession  to  make  affi- 
davit of  his  documents  of  title,  492. 
affidavit  of  party  discovering,  492. 
general  rule  as  to,  492. 
inspection  of  documents,  492,  493. 
of  what  documents  allowed,  492. 
notice  respecting,  492. 

non-compliance  with,  e£feot  of,  492. 
trial,  notice  of,  496,  497. 

by  whom  to  be  eiven,  496,  497. 
should  state  mode  of  trial,  497. 
when  to  be  ^ven,  497. 
where  plaintiff  omits  to  give,  497. 
what  to  be  ^ven,  497. 
short,  what  is,  497. 
entering  action  for  trial,  497. 
proceedmgs  at,  497. 

where  defendant  does  not  appear,  497. 

plaintiff  does  not  appear,  497. 
verdict  or  judgment  in  deniult,  how  set  aside,  497. 
evidence  at,  497. 
judgment,  proceedings  upon,  497,  498. 
execution,  497,  498. 
in  the  County  Court,  498—618. 

for  the  recovery  of  land,  498 — 511. 
when  may  be  brought,  498. 

jurisdiction  of  court,  County  Courts  Act,  1888,  s.  59... 
498. 
when  ousted,  498,  500. 
how  value  determined,  499. 
prohibition  to  Court  when  annual  value  exceeds  50/.. . . 

499,  500. 
where  title  in  question.  County  Courts  Act,  1888,  8.  60 

...499,  501. 
defendant  may  apply  to  remove  case,  498. 
proceedings  in,  501 — 511. 
plaint,  501. 

how  entered,  501. 
joinder  of  claims  in,  501. 
parties  in,  501. 
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Recoyebt  of  Lakd,  Actiqn  fob  THE^cofUinued. 
in  the  County  Court — continued. 
plaint — coniinv/ed, 

description  of  property  in,  501,  502. 
enect  of  inaccuracy  in,  502. 
wliat  required,  502. 
fees  on  entry  of,  502. 
summons,  502. 

when  must  be  dated,  502. 
contents,  502. 
when  must  be  served,  502. 
service  of,  how  effected,  503. 

in  cases  of  vacant  possession,  503. 
where  violence  threatened,  503. 
where  defendant  absent,  503,  504. 
doubtful,  notice  of,  503,  504. 
endorsement  of,  504. 

proof  of,  where  defendant  does  not  appear,  504, 
507. 
sufficiency  of,  504. 
tenant  served  with,  to  notify  landlord,  504. 
person  not  named  in,  may  by  leave  appear  and  defend, 
504. 
proceedings  on  appearance  of,  504. 
defendant  may  limit  defence  to  part  only,  504. 

proceedings  limiting  defence,  504,  505. 
disoontinuance  of,  505. 

against  all  or  any  of  the  defendants,  505. 
notice  of,  to  registrar  and  to  parties,  505. 
costs  after,  505. 
confession  by  defendant,  505. 
discoverv  and  inspection  of  documents,  505,  506. 
production  oi  documents,  506. 

order  to  produce,  506. 
may  be  ordered  at  any  time  during  pendency  of  action, 

506. 
inspection  of  documents,  506. 
interroga.tories,  506. 

application  for  leave  to  administer,  506. 
and  payment  into  Court,  506. 
admission  of  documents,  506. 
upon  notice,  506. 
costs  of,  506. 
notice  to  produce  documents,  506,  507. 
how  iramed,  507. 

proof  of,  to  admit  secondary  evidence,  507. 
jury,  action  may  be  tried  by,  507* 
demand  for,  507. 

how  made,  507. 
proceedings  at  trial,  where  both  parties  desire,  507* 
trial,  proceedings  at,  507,  508. 

where  plaintiff  does  not  appear,  507. 
defendant  does  not  appear,  507. 
both  parties  appear,  507,  508. 
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Bbooyebt  of  LAim,  AonON  fob  TBit-^conHnued. 
in  the  County  Court — continued. 
trial,  proceedings  at — continued, 

where  plaintiff's  title  has  expired,  508. 

action  for  same   cause   pending   in   another 
Court,  508. 
judgment,  508. 
costs,  how  taxed,  508,  509. 
execution,  508. 

where  judgment  for  plaintiff,  508. 

is  for  possession  and  costs,  508. 
is  for  defendant  with  oosts,  508. 
appeal,  509—511. 
when  it  lies,  509. 

where  case  tried  by  judge  alone,  509. 
none,  on  a  question  of  fact,  509. 
mode  of,  510. 

time  and  form  of  notice  of  motion,  510. 

for  service  of,  510. 
no  stay  of  execution,  510,  511. 
security  for  costs  on,  511. 
proceeoings  upon  entry  of  appeal,  511. 
notes  of  judge  required,  511. 
proceedings  where  another  action  pending  in  other  Court, 
508. 

Becoysbt  of  Small  Tbnemekts, 

Action  in  County  Courts  for  they 

under  sects.  138  and  139  of  the  County  Courts  Act,  1888.. .511 
—518. 

A.  against  tenant  holding  oyer,  512. 

jurisdiction  of  county  court,  512. 

none,  where  title  to  premises  aboye  3rearly  yalue  or  rent 

of  502.  oomes  in  question,  513. 
ordinary  relation  of  landlord  and  tenant  must  exist,  514. 
plaintin  may  add  claim  for  rent  and  mesne  profits,  512, 
513. 
form  of  summons,  513. 
service  of,  513. 
evidence  for  plaintiff  upon,  514,  515. 
judgment,  515. 

order  for  possession,  515. 
warrant  for  possession,  515. 
how  eniorceable,  515,  516. 
effect  of,  516. 

B.  against  tenant  for  non-payment  of  rent,  512,  516. 

no  formal  demand  of  re-entiy  necessary,  516,  517* 

evidence  for  plaintiff  upon,  517. 

judgment,  517. 

sub-tenant  to  notify  immediate  landlord,  517,  518. 

protection  of  ofiftcers,  518. 

landlord  with  lawful  titie  not  a  trespasser,  518. 

appeal,  518. 


INDSX.  661 

Beooyxst  of  Small  Tekements— conftnu^d. 
Froceedinga  be/ore  Justices  for  the, 
under  1  &  2  Vict.  c.  74... 618— 623. 
after  determination  of  tenancy,  619. 
notice  of  intention  to  proceed  before  justices,  519. 
service  of,  619,  620. 
form  of,  619,  620. 
evidence  for  claimant,  620. 
warrant  for,  621. 

action  for  trespass  where  proceedings  on  warrant  wrong- 
fully obtained,  621,  622. 
justices  protected,  622. 
construction  of  act,  622. 
extension  of  act,  622,  623. 
landlord  or  agent  may  proceed  alone,  621. 
jurisdiction  of  justices  not  ousted  by  questions  of  title>  621. 

Bbooyekt  of  Deserted  Pbemises, 

proceedings  before  justices,  623,  624. 
under  11  Geo.  2,  c.  19... 623. 

in  tlie  metropolis,  under  3  &  4  Vict.  c.  84... 623,  624. 
in  the  City  of  London,  under  11  &  12  Yict.  c.  43... 624. 
no  complaint  on  oath  necessary,  624. 
appeal,  623. 

to  whom  to  be  made,  623. 

when  successful,  record  of  proceedings  a  protection  to 
landlord  and  others,  624. 
what  are  deserted  premises,  624. 
record  of  proceedings,  624. 

BE0IIFICA.TIOir  OF  LEASE,  107. 

Beotob,  leases  by,  47. 

&a)DENDi7M.    See  Bent. 
office  of.  96. 
rent  denned,  96. 

may  not  be  part  of  the  profits  of  demised  premises,  96. 
cannot  be  reserved  out  of  incorporeal  hereditament,  96. 
how  to  be  framed,  96. 

rule  when  discrepancy  exists  between,  and  habendum,  97. 
does  not  apply,  97. 

Be-bntbt, 

proceedings  for,  284. 

proviso  for,  on  breach  of  covenant,  how  construed,  360 — 362. 

if  insensible,  361. 

usually  extended  so  as  to  include  other 
acts,  362. 
general  not  a  **  usual  and  customary"  clause,  129. 
on  non-payment  of  rent,  368. 
how  framed,  368. 
when  demand  necessary,  368,  472,  473. 

unnecessary,  16  &  16  Yict*  c.  76, 
s.  210... 369,  473. 
deemed  a  '*  usual  and  customary"  dausej  129* 


652  IKDBX. 
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proyiflo  for,  forfeiture  under,  makes  lease  yoidable  not  yoid, 

363. 
hj  landlord  alone,  363. 
proof  of,  in  action  for  the  reooyery  of  land,  471, 

472. 
assignees  of  each  part  of   reyersion  entitled  to 
benefit  of,  448. 
obtaining  possession  by,  431. 

BEOISTRATIOir, 

of  leases,  when  necessary,  108 — 1 10. 

under  Yorkshire  Begistries  Act,  1884...  109,  110. 
extended  to  leaseholds  by  38  &  39  Vict.  c.  87...  110. 
of  underleases,  with  lessor's  solicitor,  not  a  **  usual"  coyenant, 
130. 

Belation  op  LAin)LOBD  Aio)  Tenant, 

considered  a  legal,  not  equitable,  relationship,  439. 

when  it  arises,  1. 

is  not  created  by  a  licence,  69. 

necessary  to  proceedings  for  reooyery  of  small  tenements,  514. 

proof  of,  514. 

creation  of  inconsLstent  relation  a  surrender,  351. 

Belief, 

against  forfeiture  for  non«-pa3nnent  of  rent,  371. 

non-insuring,  251,  372. 
breach  of  coyenant  to  repair,  197. 
breach  of  restrictiye  coyenant,  235. 
under  Conyeyancing  Act,  1881... 372 — 378. 
breaches  of  coyenant  for  which  none  generally  granted,  377. 

assignment  without  licence,  249,  377. 

Bemaindebmen, 
leases  by,  43. 

when  bound  by  leases  of  tenants  in  tail,  25. 
not  bound  by  leases  of  tenants  for  life,  26. 

Bemedies, 

of  tenant,  for  recoyery  of  taxes  paid  by,  260. 
a  wrongful  distress,  331 — 342. 

in  metropolis,  341,  342. 
under  Agricultural  Holdings 
Acts,  340,  341. 
where  distress  irregular,  331,  332. 

excessiye,  332,  333. 
illegal,  331. 
by  action  of  repleyin,  337 — 340. 
upon  breach  of  coyenant  for  quiet  enjoyment,  169. 

to  repair,  197,  198. 
for  selling  distress  before  time,  331,  332. 

after  tender  of  rent,  326 — 328. 
-  for  not  selling  distress  for  best  price,  323. 
of  landlord,  for  forehand  rent,  264. 

waste,  225,  226. 
use  and  occupation,  281,  282* 


r 


INDEX.  653 

'RKMSDUSB—eonHnued, 

of  landlord,  for  non-oultiyation,  408. 

wrongful  remoyal  of  away-going  crops,  408. 
fraudulent  removal  of  goods  to  avoid  distress, 

313,  314. 
rent,  278—284. 

to  be  fixed  in  the  future,  270. 
apportioned  shares  of  rent,  276. 
pound  breach,  329,  330. 
against  tenant  holding  over,  429 — 434. 
upon  covenant  to  repair,  197,  198. 
by  action  for  recovery  of  land,  470 — 611. 

small  tenements,  5 1 1 — 523. 
by  proceedings  for  recovery  of  deserted  premises, 
523,  524. 

Reicittanoes  op  Beztt  by  post,  267. 

Bemoyal  of  Fiztttees.    See  Fiztubbs. 
time  of,  399,  400. 
right  of,  regulated  by  custom  or  contract,  398,  399. 

Benswal  of  Lease, 
covenant  for,  20. 

whether  or  not  perpetual,  20. 
in  a  lease  under  a  power,  21. 
not;  authorized  in  a  lease  xmder  Settled  Estates  Act  or 

Settled  Land  Acts,  21,  36. 
forfeiture  of  right  under,  20. 
runs  with  the  land,  441. 
surrender  for  purpose  of,  21,  356. 

Bent,  261,  284. 

defined,  96,  262,  287. 
royalties  are,  262. 

payments  not,  though  so  called,  262. 

how  recoverable,  262. 
confer  no  right  to  distrain,  288. 
alteration  of,  stamp  in  respect  of,  159. 

does  not  create  new  tenancy,  160. 
none  by  agreement  to  allow  sums  out  of,  289. 
reduction,  agreement  as  to,  not  binding,  269. 

not  enforceable,  specifically,  270. 
reservation  of 

the  office  of  reddendum,  96. 
by  any  words  indicating  rent  to  be  paid,  96. 
not  essential  as  between  landlord  and  tenant,  261. 
form  of,  to  throw  rates  on  tenant,  254, 

"net"  rent,  254. 
''  free  of  all  outgoings,"  254. 
'^witiiout  deduction,"  254. 
entire  or  several  rents,  97. 

failure  as  to  part  of  demise  when  rent  entire,  97. 
separate  distress  ^hen  rents  several,  325, 
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Bent — continued. 

necessary  incidents  of,  96. 

certain,  as  to  amount,  96,  270,  288. 

as  being  fixed  and  stated,  96,  270. 

fluctuating  but  ascertainable,  96,  270, 
288. 
how  ascertainable,  288. 
when  to  be  fixed  in  future,  270. 
must  issue  out  of  corporeal  hereditaments,  96,  277. 
reserration  to  reversioner,  96. 

now  follows  reversion,  97,  277,  440. 
obligation  to  pay,  261. 

implied,  when  no  promise  to  pay,  261. 

from  words  *'  yielding  and  paying,"  261. 
''atandunder,^'261. 
*'  provided  the  lessee  pay,*'  261. 
runs  with  the  land,  261. 
duration  of,  261. 
covenant  or  agreement,  261. 
is  "  usual,"  98,  129. 
runs  with  the  land,  261. 
liability  under,  duration  of,  261. 
condition  precedent  to,  261. 
payable  in  advance,  264. 

reserved  by  a  lease  under  a  power,  264,  265. 
recoverable  hj  action  or  distress,  264. 
usual  stipulation  as  to,  in  farmine  leases,  265. 
entry  at  a  rent  to  be  fixed  in  future,  ^ect  of,  270. 
penal,  270—272. 

reserved  in  lease  in  case  of  breaches,  272. 
not  liable  to  stamp  duty,  158. 
when  recoverable  qu&  rent,  270 — 272. 
suspension  of,  during  eviction,  274. 

on  breach  of  covenant  for  quiet   enjoyment, 
169. 
not  suflfpended  by  destruction  of  premises,  191,  274. 

premises     becoming     unii]Jiabitable,    196, 
274. 
a  proviso  for  abatement  of,  how  construed,  274. 
when  payable,  262—266. 

when  reserved  generally,  262. 

no  time  mentioned  for  payment,  262. 
days  of  grace  stipulated  for,  264. 
deferred  payment  allowed,  264. 
construction  of  stipulations  as  to,  262 — ^264. 
payment  before  due  not  a  discharge  as  against 
assignee,  265,  266. 
due,  266. 

in  arrear,  266,  288. 
to  be  demanded,  266. 
where  payable,  266. 

where  there  is  no  express  provision,  266. 

a  covenant  to  pay,  266. 
where  orown  is  lessor,  266, 
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Bent — continued. 

how  payable,  266,  267. 

landlord  may  refuse  anything  but  silyer,  gold,  or  bank 

notes,  266. 
by  notes  or  cheque,  266,  267.  • 

postal  remittJEuice,  267. 

bond,  bill  of  exchange,  or  promisaory  note,  267. 
to  whom  payable,  267—269. 
to  landlord  himself,  267. 
agent,  267,  268. 
assignee  of  reversion,  265,  450. 
landlord's  wife,  268. 
one  joint  tenant,  268. 

tenant  in  common,  268. 
lessor  mortgagor  of  reversion,  268. 
mortgagor  after  notice  from  mortgagee,  269. 
remedies  for  recovery  of,  277. 

by  distress,  277.    See  Distress. 

in  case  of  tenancy  under  the  Agricultural 
Holdings  Act,  1883... 278. 
by  action,  277—281. 
arrears  of,  what  recoverable,  278. 
deductions  from,  251—253,  259,  260,  272,  273. 

what  tenant  may  set  o£E  against  distress,  272, 
273. 
in  respect  of  landlord's  taxes,  251 — 253. 

Eroperty  tax,  252,  273. 
md  tax,  253,  273. 
sewers  rate,  253,  273. 
tithe  rent-charge,  252,  253,  273. 
compulsory  payments,  272. 
must  be  made  from  rent  next  due,  260,  273. 
under  Agricultural  Holdings  Act,  1 883. .  .273. 
apportionment  of,  274. 

in  respect  of  time,  275 — 277. 

where  landlord  resumes  possession  under  the  Agricultural 

Holdings  Act,  1883... 275,  545. 
in  respect  of  estate,  277. 

in  case  of  leases  since  Ck)nveyancing  Act,  1881... 277. 
upon  severance  of  reversion,  277,  440. 
how  made,  277. 
where  lease  is  void  as  to  part  of  premises,  288. 
apportioned  share  of,  remedies  for  recovering,  275,  276. 

under  Apportionment  Act,  1870... 275,  276. 
landlord's  right  to,  in  case  of  execution  against  tenant,  278 

—281. 
landlord  has  no  priority  for,  in  administration  suit,  281. 
payment  of,  effect  of,  m  creation  of  tenancy,  6,  8,  9. 
security  for,  effect  of  taking,  267. 

on  right  to  distrain,  267. 
Enireties  for  payment  of,  108. 
by  bond,  108. 

separate  guarantee,  108. 
joming  in  lease,  108. 
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sureties,  how  discharged,  108,  390. 

agreement  to  assign,  before  due,  within  Statute  of  EraudSy 

115. 
attornment  at  a,  effect  of,  15. 

Befaies, 

no  implied  obligation  on  landlord  to  re;pair,  181,  182. 

unless  the  letting  is  of  part  of  a  biulding,  182. 
must  be  done  hj  landlord  on  agreement  for  lease  of  new  house 

with  repairing  coyenants,  192. 
when  implied  obligation  on  tenant  to  repair,  180. 
implied  undertaking  to  do,  180. 
in  case  of  tenant,  180. 

from  year  to  year^  180. 
for  vears,  180,  181. 
accidental  nre,  181. 
express  coyenants  to  do,  182,  183. 

how  construed,  182 — 191. 

controlled,  185. 
to  what  repairs  applicable,  183,  184, 

187. 
what  are  *' buildings"  within,  188. 
by  landlord,  196. 

notice  necessary  before  suing  on, 

196. 
licence  to  enter  on  premises  im- 
pHed,  196. 
by  landlord  to  rebuild  in  case  of  fire,  196. 

liability  under,  196. 
by  tenant,  subject  to  condition  precedent, 
191—194. 
to  repair  after  notice,  193. 

mdependent  of   general  ooyenant, 
193. 
general  coyenant  to  repair  by  lessee,  190. 

liability  of  lessee  under,  190. 

in  case  of  fire,  must  rebuild, 

190. 
for  act  of  God,  190,  191. 
where  lessor  insured,  191. 
to  what  buildings  applies,  189. 
extends  to  fixtures,  188,  189. 
how  broken,  190. 
relief  from  liability  for,  in  case  of  fire,  by  proyiso,  191. 
landlord  contracting  with  tenant  to  do,  uable  to  third  persons 

for  dama^  or  nuisance,  195. 
landlord's  liability  for  nuisance  caused  by  want  of,  195. 
coyenants  to  do,  run  with  the  land,  183,  441. 

breach  of,  landlord's  remedies  for,  197. 

measure  of  damages  upon,  198. 
forfeiture  for,  not  formerly  reHeyed 
against,  197. 
now  relieyed  against  in  case  of 
leases,  198. 
where  specifically  enforceable,  197t 
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Befleyin, 

what  it  consists  of,  337,  338. 
when  applicable,  337. 
proceedings  in,  338—340. 

under  County  Courts  Act,  1888... 338. 
no  other  cause  of  action  can  be  joined  ynthf  339. 
security  upon,  338. 
bonds  exempt  from  stamp  duty,  339. 
selling  goods  after  they  haye  been  repleyied  unlawful,  331,  332, 

Besoue, 

of  distress,  328. 

after  the  ^ods  are  impounded,  329. 
liabihty  of  tenant  for,  329. 

Besebyation, 
wliat  isa,  88. 

distinction  between,  and  exception,  88. 
of  li^ht  of  shooting,  &c.,  89,  90. 

IS  in  fact  a  re-grant  from  tenant,  90. 

must  be  under  seal,  90. 
of  additional  or  penal  rents,  270. 

Bestbatett  of  Trade, 

ooyenants  in,  130,  230—238. 

meaning  of  **  trade  "  and  **  business  "  in,  230. 
distance  in,  how  measured,  234. 
effect  of  acquiescence  on,  236,  237. 
who  may  enforce,  237,  238. 
by  landlord,  238. 

BBSTBICnONS  OK  U8EB, 

of  premises,  227 — 240. 

by  law  as  reganis  neighbours,  239. 

covenant  to  reside  on  premises,  243. 

carry  on  specific  trade,  228. 
work  mines,  218—221. 

use  premises  as  private  dwelling-house  only,  229, 
230. 
not  to  offend  against  licensing  laws,  228,  229. 
carry  on  offensive  trade,  233. 

trades  without  lessor's  licence,  234. 
against  nuisances,  234. 

Bevebsion, 

landloid,  must  have,  in  order  to  distrain,  289 

want  of,  supplied  by  estoppel,  290. 
rent  follows  the,  96,  440,  445. 
assignment  of,  290,  450. 

assignee  ^ould  notify  tenant,  450. 

bound  by  tenant's  equities,  450. 
may  distrain  for  rent,  289,  290. 
have  action  for  rent,  450,  451. 

for  what  breaches  of  coveniuit, 
450,  451. 
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assignment  ot-^conHnued. 

assignee  may  Tnaintaiii  an  action  for  use  and  occupation, 
283. 
apportionment  of  rent  on  sereranoe  of,  277,  440. 

conditions  on  seyerance  of,  448,  449. 
when  surrendered  or  merged,  next  Tested  estate  to  be  deemed 
reversion,  346,  355. 

BSYEBSIONEBS, 

leases  by,  43. 
distress  by,  291. 

Bianrs  and  Liabilitiss, 

of  parties  during  the  tenancy,  161 — 342. 

in  respect  of  easements,  84 — 88. 
as  to  quiet  enjoyment,  161 — 170. 
repairs,  180—201. 
cultiyation,  201—208. 
waste,  222—226. 
user  of  premises,  227 — 240. 
occupation,  242 — 249. 
building,  175—180. 
boundaries  and  fences,  208 — ^211. 
trees  and  woods,  211 — 213. 
game  and  sportmg,  214 — 218. 
mines  and  quarries,  218 — 221. 
insurance,  250,  251. 
rates  and  taxes,  251—260. 
rent,  261—284. 

distress,  285 — 342.     See  DiSTfiESS. 
on  the  determination  of  the  tenancy,  391 — 438. 

as  to  fixtures,  391—402. 

emblements,  402 — 404. 
away-going   crops,  404 — 
412. 
xmder    Agricultural    Holdings 

Acts,  1875,  1883... 412-426. 
under  Allotments  Compensation 
for    Crops   Act,    1887... 426, 
427. 
under   Tenants'    Compensation 

Act,  1890... 428,  429. 
on  holding  oyer,  429—434. 
on  adverse  claim  by  tenant,  431    138. 

Sale, 

under  distress,  320—323. 

how  to  be  conducted,  320—323. 
notice  of,  316,  320,  331,  332. 
appraisement,  321,  322. 
overplus  to  be  disposed  of,  325. 
stamp  on  appraisemont,  322. 
goods  must  be  sold  for  the  best  price,  323. 
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under  distress — continued, 

of  com  and  hay,  307,  323. 
growing  crops,  307,  308,  323. 
cattle  distrained,  for  expenses  of  food,  320. 
hay  and  straw  to  be  consumed  on  premises,  308,  323. 
when  may  take  place,  321—323. 

in  case  of  cattle,  320. 
how  the  fiye  days  are  to  be  computed,  322,  323. 
landlord  not  bound  to  sell  immediately,  322. 
of  seyered  com  and  hay,  307,  322. 

growing  crops,  307,  322. 
how  long  distress  may  be  kept  on  premises  for  sale, 
322,  323. 
where  to  be  made,  322,  323. 
to  whom  it  may  be  made,  323. 
to  appraisers,  323. 
not  to  landlord,  323. 
action  for  wrongful,  331,  332,  336. 

selling  before  the  five  days  have  elapsed,  331, 

332. 
not  selling  at  best  price,  331,  332. 
costs  of,  323,  324. 

School, 

agreement  not  to  conyert  house  into,  130. 

keeping  a,  is  a  <*  business,"  tiiou^h  not  a  ''  trade,''  230,  231. 

for  gratuitous  education  breaks  covenant  to  use  as 
"  a  private  dwelling-house  '*  only,  229. 

Sgientifio  SodETiES,  leascs  to  trustees  of,  67. 

Sbaunq  Dbed,  what  constitutes,  104,  105. 

Seooni)  Distress, 

none  for  rent  obtainable  under  first  distress,  325,  326. 

where  landlord  has  voluntarily  abandoned  the  first,  326. 
where  cattle  distrained  insufficient  to  pay  arrears,  326. 

die  in  pound  by  act  of  God,  326. 
goods  on  premises  on  the  first  occasion  are  insufficient, 
326. 
are  of  uncertain  or  imaginary  value,  326. 
landlord  prevented  from  realizing  by  tenant,  326. 

SscoND  Notice  to  Quit,  when  a  waiver  of  former  notice,  389. 

Secubity, 

for  rent,  effect  of  taking,  267. 

on  right  to  distrain,  267,  289. 
upon  replevin,  338,  339. 

for  costs  of  action  of  ejectment  against  tenant  holding  over, 

473,  474. 
appeal  in  county  court  action  for  recovery  of  land, 
511. 

See,  leases  of  lands  assigned  as  endowment  of,  47. 

U  u2 
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Seizube, 

of  diBtress,  316. 

where  made,  312. 
how  made,  316. 

when  goods  fraudulently  remoyed,  312,  313. 
<)attle  for  distress,  on  common,  312. 

driyen  off  to  ayoid  distresB,  312. 
growing  crops,  307. 

Sefaeatb  Use,  leases  by  married  women  of  property  settled  to,  60. 

Sbevant, 

ocGupation  by,  as  such,  does  not  croate  a  tenancy,  12. 

under  Agricultural  Holdings  Act,  1883...  13. 

when  right  is  diyested,  13. 

notice  to  quit  not  necessary  to  determine,  13. 

nor  proceedings  in  ejectment,  13. 
cannot  maintain  an  action  for  trespass  agamst 
master,  13. 
may  be  also  a  tenant,  13. 
not  properly  made  defendant  in  ejectment,  480. 
service  upon,  of  notice  to  quit,  387. 
seryed  with  writ  in  ejectment  should  not  appear,  487. 

SSBYIOE, 

of  notice  to  quit,  387,  388. 

of  distress,  316,  317. 
of  writ  in  an  action  for  tiie  recoyery  of  land,  481 — 483. 
of  summons  in  county  court  action  for  the  recoyery  of  land, 
603,  504. 
proof  of,  604,  607. 
of  oroer  for  possession  of  small  tenements,  615. 
of  notice  of  mtention  to  proceed  beforo  justices,  620. 

Set-off  of  deductions  from  ront,  272,  273. 

Settled  Estates, 
leases  of,  26—29. 
of  lunatics,  leases  of,  62. 

leases  of,  by  husband  entitled  in  right  of  wife,  60,  61. 
See  Settled  Estates  Act  ;  Settled  Laio)  Acts. 

Settled  Estates  Act, 
leases  under,  29,  30. 

without  a]pplication  to  Court,  29. 

by  authority  of  Court,  30. 

adyantages  over  Settled  Land  Acts  in  case  of  mining 

leases,  30,  38. 
by  tenant,  by  curtesy,  or  dower,  39. 
infants,  69. 
lunatics,  62. 

tenant  for  life  of  a  manor,  43. 
may  roserve  a  peppercorn  ront,  30. 

not  contain  coyenant  for  ronewal,  21, 
mining  rent  set  aside  under,  30, 
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Sbttled  Estates  Act — continued. 

how  far  superseded  by  Settled  Land  Acts»  31 » 

when  desirable  to  resort  to,  31. 

order  under,  effect  on  powers  of  Settled  Land  Acts,  31. 

Sbttled  Lakd  Acts, 

requires  consent  of  tenant  for  life  to  leases  by  trustees,  29. 
leasing  powers  of, 

attach  to  all  settlements,  31. 
inalienable,  31. 
cannot  be  excluded,  31. 
cumulatiye,  38. 

exercisable  by  **  tenant  for  life,"  32. 

and  "  entitled,"  32. 
<*  in  possession,"  32. 
where  several  concurrent  estates,  32. 
of  tenant  for  life,  of  proceeds  of  sale,  34. 
other  Hmited  owners,  33. 
tenant  in  fee  with  executory  limitation,  25,  33. 
in  tail,  26,  33. 
pur  autre  vie,  38. 
oy  the  curtesy,  34,  39. 
for  years  determinable  on  life,  33. 
of  infants,  59. 

married  women,  61. 
lunatics,  62. 

tenant  for  life  of  a  manor,  43. 
power  of  tenant  for  life  under, 
to  lease,  35. 

contract  for  lease,  binding  successor,  34. 
vary  terms  of  contract,  34. 
accept  surrender  of  lease  or  contract,  35. 
give  effect  to  contract  of  predecessor,  38. 
a  covenant  lor  renewal,  38. 
confirm  void  or  voidable  lease,  38. 
no  power  to  covenant  for  renewal,  21,  36. 
leaeee  grantahle  under 

building  lease  for  ninety  years,  35,  37. 

in  perpetuity,  17,  35. 

with  rent-charge  in  fee,  36. 
with  option  to  purchase,  18,  37. 
may  reserve  peppercorn  rent,  37. 
mining  lease  for  sixty  years,  35,  37. 
in  perpetuity,  17,  35. 
ma^  not  reserve  peppercorn  rent,  38. 
setting  aside  rent  where  tenant  for  life  im- 
peachable for  waste,  38. 
other  leases  for  twenty-one  years,  35. 
longer  terms  by  authority  of  Court,  35. 
of  principal  mansion  house,  35. 
notice  to  trustees, 

before  granting  lease,  35. 
terms  grantable  without,  36. 

must  be  impeachable  for  waste,  36. 
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regulations  as  to  leases 

not  exceeding  three  years  under  hand,  36. 
exceeding  three  years  by  deed,  36. 
taking  effect  in  possession,  36. 
at  the  best  rent,  37. 
with  a  proviso  for  re-entry,  37. 
counterpart  to  be  executed,  37. 
capital  money  under,  applied  for  impiOTements,  425. 

Sewebs  Bate, 

payable  by  landlord  in  absence  of  agreement,  251,  253. 

may  be  deducted  from  rent,  260,  273. 

payable  by  tenant  under  reserration  of  "  net  rent,*'  254. 

Sheep, 

may  be  demised,  68. 

conditionally  privileged  from  distress,  305. 

covenants  in  lease  of,  do  not  run  with  the  land,  443. 

Shebiff, 

overplus  of  distress  to  be  left  in  hands  of,  325. 

or  in  hands  of  under-sheriff,  325. 
duty  of,  on  execution  against  tenant  owing  rent,  278 — 280. 
bound  by  stipulations  as  to  cultiyation,  205,  323. 
sale  of  produce  by,  to  be  consumed  on  premises,  205,  323. 

Shootino, 

reservation  of  right  of,  89,  90. 

must  be  in  lease  under  seal,  90. 
lease  of  right  of,  must  be  by  deed,  73. 
right  of,  action  lies  for  use  and  occupation  of,  283. 

Shop,  covenant  to  keep  building  open  as,  228. 

SlQNATUBE, 

not  necessary  to  leases  by  deed,  104. 
of  agreement  by  party  to  be  charged,  114,  123. 
now  may  be  effected,  123 — 125. 

Shall  Holdings  Aot,  1892... 50. 

Small  Tenements, 

proceedings  in  county  courts  for  recovery  of,  511 — 518. 
A.  against  tenant  holding  over,  512 — 516. 

where  annual  value  not  exceeding  502.,  512. 
plaint  in  county  court,  512. 

joinder  of  claims  in,  512,  513. 
where  title  comes  in  question,  513,  514. 
ordinary  rtolation  of  landlord  and  tenant  mutt 

exist,  514> 
evidence  for  landlord  upon,  514,  515. 
cause  to  be  shown  by  tenant,  515. 
judgment,  515. 
order  for  possession,  515. 
warrant  for  i>os8e6sion,  515,  516. 
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Small  Tsmoosirrs— conh'nuecf . 

proceedings  in  county  courts  for  recovery  of — continued. 
B.  for  non-payment  of  rent,  516—518. 

no  formal  demand  of  re-entry  necessary,  516. 

proof  by  landlord,  517. 

sub-tenant  served  with  summons  to  giye  notice 

to  landlord,  517,  518. 
protection  of  officers,  518. 
appeal,  518. 
before  justices  for  recovery  of,  518,  523. 
in  what  cases,  519,  521,  522. 
rent  not  exceeding  20^,  519. 
notice  of  intention  to  proceed  before  justices, 
519,  520. 
form  of,  519,  520. 
service  of,  520 
tenant  to  show  cause,  519,  521. 
proof  required  from  landlord,  520,  521. 
warrant  for  possession,  521. 

obtaining  without  lawful  right,  521,  522. 
no  action  against  justices,  522. 

SoLioiTOB,  cannot  make  binding  admission,  without  express  autho- 
rity, 120. 

Special  Case, 

on  a  question  of  law,  luider  Agricultural  Holdings  Act,  1883... 
424. 
judge  **  shall'*  grant,  upon  request,  424. 

Speoitio  Pebfobmance, 

of  agreements  for  leases,  132 — 152. 
when  granted,  132. 
grant  of,  discretionary,  132. 

not  after  acts  which  would  work  forfeiture,  132,  133. 
how  affected  by  Conveyancing  Acts,  133,  134. 
of  oral  agreements  after  part  performance,  134,  135. 

acts  of  part  performance,  what  are,  134,  135. 
with  compensation,  136. 
of  part  ox  contract,  136,  137. 
with  damages,  137,  138. 

refusal  to  perform  direction  to  execute  lease,  how  enforced,  138. 
parties  to  action,  138. 

against  executor  of  proposed  lessee,  138,  139. 
defences  to  action,  139 — 152. 

incapacity  of  parties  to  contract,  139. 
contaract  mcomplete,  139,  140. 
conditional,  140,  141. 
ambiguous  or  uncertain,  141,  142. 
illegal,  142,  143. 
.  a  breach  of  trust,  143. 
a  breach  of  contract  with  third  party,  143. 
hardship,  143,  144. 
defective  titie  of  plaintiff,  144. 
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Speoifig  "PBREOBXASCSr— continued, 
defences  to  action — continued, 
insolyency  of  plaintiff,  144. 
bankrupt^  of  plaintiff,  144,  145. 
impossibility  of  performance,  146. 
fraud,  146. 

misrepresentation,  146 — 148. 
mistake,  148,  149. 

inconsistent  contemporaneous  verbal  agreement,  149,  150. 
waiver  or  abandonment,  150,  151. 
laches,  151,  152. 
of  covenant  to  build,  178. 

to  repair,  197. 

as  to  isammg,  206. 

as  to  mining,  220. 

Sfiritttal  Pebsons,  performing  ecclesiastical  duties,  leases  to,  67. 

SpoBTniro.    See  Game. 

reservations  and  exceptions  of  right  of,  89,  90,  91. 
of,  are  re-grants  from  tenant,  90. 
may  be  by  parol  in  parol  demise,  90. 
right  of,  lease  of,  must  be  by  deed,  73. 

construction   of   covenant   for   qmet  enjoyment  of 

licence,  169. 
when  it  remains  in  abeyance,  91. 
acts  of,  no  breach  of  quiet  enjoyment,  165. 

Stamps,  155 — 160.    See  Appendix  (A),  p.  525. 
want  of,  on  instrument  of  demise,  155,  156. 
if  unstamped  instrument  lost,  157. 

or  destroyed,  157. 
amount  of,  regulated  by  act  in  force  at  date  of  execution,  156. 
on  instruments  having  double  operation,  157,^  158. 

demismg  two  distinct  properties,  157t 
reserving  distinct  rents,  157,  158. 
option  to  purchase,  158. 
on  bmlding  leases,  158. 

where  penalty  rents  involved,  158. 
necessary  according  to  legal  operation  of  instrument,  158,  159. 
must  cover  aggregate  rent,  159. 
on  leases  for  three  years,  159. 

with  a  surety,  159. 
on  instrument  increasing  rent  reserved  by  another  instru- 
ment, 159. 
fresh,  where  instrument  has  been  materially  altered,  159,  160. 
presumption  as  to,  upon  deeds,  160. 

production  of  ooimterpart,  160. 
on  ap})rai8ement  of  distress,  322. 
replevin  bonds  exempt  from  duty,  339. 

Statxjtb  OF  Frauds, 

provisions  of,  as  to  leases,  73. 

agreements  for  leases,  114. 
leases  by  deed  need  not  be  signed  under,  104« 
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agreement  to  satisfy  must  contain  essential  terms,  116. 

specify  parties,  116. 

the  property,  116. 

the  term,  116,  117. 

the  commencement  of  tenn, 

117,  118. 
the  rent  to  be  paid,  118. 
need  not  be  formal  or  in  one  document, 
118. 
does  not  apply  after  part-performance,  134. 
parol  leases,  what,  authorized  by,  73,  74. 

of  ttife's  freehold,  61. 
express  surrenders  must  be  in  writing,  348. 

by  deed,  348. 
assignments  of  terms  must  be  by  deed,  451. 

reversion  must  l>e  by  deed,  449,  450. 

Btbanoeb,  distress  by,  illegal,  331. 

Stbaw, 

distress  of,  307. 

where  to  be  impounded,  307,  318. 
sale  of,  to  be  consumed  on  the  premises,  308,  323. 
taken  in  execution,  sheriff  bound  by  stipulations  in  lease,  205, 

323. 
custom  of  country  as  to,  405. 

construction  of  agreements  as  to,  406. 

Strawberby  Beds,  outgoing  tenant  ploughing  up,  commits  waste, 
225. 

Street,  distress  may  not  be  taken  in,  312. 

BUTFERAKGE, 

tenancy  at,  defined,  2. 

how  it  arises,  2. 

cannot  be  assigned  or  conveyed,  2,  242,  451. 
becomes  one  at  will  by  assent  of  landlord,  2. 
a  y^early  one  by  receipt  of  rent,  2,  6, 
how  determinable,  2. 
tenant  at,  cannot  sublet,  40. 

may  create  tenancy  by  estoppel,  40. 
effect  of  pa3nnent  of  rent  by,  6. 
right  to  remove  fixtures,  399. 

SxTKSET,  distress  must  be  made  before,  294. 

Sttpport,  right  to,  85,  86. 

Sureties, 

for  lessee,  108. 

for  payment  of  rent,  and  performance  of  covenants,  108. 

by  bond,  108. 
separate  guarantee,  108. 
joming  in  lease,  108. 
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for  liability  of,  how  constnied,  108. 

discharged,  108,  390. 
as  to  admismon  of  eyidence  of  intention  to  beoome,  108. 
costs  and  damages  in  action  for  the  reooyery  of  land,  473, 
474. 

SUBBBNJDEJft, 

what  is,  346. 

express,  must  be  by  deed,  348. 

cancellation  of  lease  does  not  operate  as,  348. 
no  technical  words  necessary  to,  348. 
implied,  349. 

by  acts  which  constitute,  349. 
granting  a  new  lease,  349 — 351. 
creation  of  inconsistent  relationship,  351. 
abandonment,  351 — 355. 

acceptance  of  keys,  by  landlord  to  resume  possession, 
353. 
not  effected  by  giying  up  portion  of  premises  with  propor- 
tionate reduction  of  rent,  355. 
effect  of,  355. 

on  liability  of  tenant,  355. 

undertenant,  355. 
underleases,  355,  356. 
for  renewal,  21. 

'  Sttspensioiv  of  rent  on  eviction  from  part  of  premises,  274. 


Tail,  I^ant  m, 
leases  by,  25,  26. 

feme  coyert,  needs  husband's  cononirence,  25. 
under  Settled  Land  Act,  25. 
.  Settied  Estates  Acts,  26. 
after  possibility  of  issue  extinct,  leases  by,  26. 

Taxes, 

property  tax,  may  not  be  subject  of  direct  contract,  252,  273. 
is  payable  by  landlord,  252,  273. 
if  paid  by  tenant,  may  be  deducted  from  lenti 

252,  273. 
stipulations  and  provisoes  relating  to,  252. 

for  payment  of  rent  without  deduct- 
ing, void,  252. 
imless  landlord  agree  to  pay 
tenant  amount  of  tax,  252* 
what  payable  by  landlord,  251. 

land  tax,  253. 
reservation  of  ''net  rent"  implies  tenant's  liability  to  pay,  254. 
covenant  to  pay,  254. 

a  usual  covenant,  98,  129. 
construction  of,  254 — ^260. 
«  all  taxes,"  254. 
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covenant  to  pay  *'  all  parliamentary  taxes/'  254. 

**  all  taxes,  parliamentary  and  parochial,"  254. 
''taxes  on  the  land,"  254,  255. 
"  taxes  and  assessments,"  255. 
**  charges,"  257,  258. 
"  outgoings,"  256,  257. 
"duties,"  257. 

"public  taxes,  charges  and  assessments,"  255. 
"  parochial  taxes  and  assessments,"  255. 
assessments  and  impositions,  256. 
how  far  f ature  impositions  included,  255. 
landlord's  liability  to  pay  land  tax,  251,  253. 

how  limited,  259. 
taxes   not   extended    to   increased 
value,  260. 
tenant's  remedies  for  recovery  of  taxes  paid,  260. 
paid  or  allowed  by  landlord,  m  mistake,  260. 

TSNAircT, 

of  hiring  land  defined,  1. 

occupation  by  servant  does  not  create  a,  12. 

different  kinds  of,  1. 

at  sufferance,  2. 

defined,  2. 
how  it  arises,  2. 

determines,  2. 
cannot  be  assigned  or  conveyed,  2. 
effect  of  payment  of  rent  upon,  6. 
LEindlord's  assent  upon,  2. 
at  will,  3. 

how  created,  3. 

determined,  3,  471. 
effect  of  payment  of  rent  upon,  3,  5. 
from  year  to  year,  4. 
defined,  4,  39. 
is  assignable,  4. 
how  it  arises,  4 — 6,  113. 

by  express  contract,  4,  5. 
a  general  letting,  5. 

for  a  purpose  extending  beyond 
one  year,  5. 
implication  of  law,  5 — 10. 
tenant  holding  over,  6. 
entry  under  inoperative  contract,  8. 

of  which  Courts  would  decree   specific 
performance,  effect  of,  8. 
upon  a  purchase  which  goes  off,  9. 
payment  or  admission  of  rent,  5,  9. 

implication  £rom,  not  condusive,  10. 
in  case  of  corporations,  9. 
mere  occupation  will  not  create,  10. 
attornment,  15. 
how  determinable,  4,  378,  379. 
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TSNANOY — caniintied, 
for  years,  17. 

defined,  17. 
for  parts  of  a  year,  10,  11. 

how  aetermined,  11,  12. 
half  a  year,  11. 

how  determined,  11. 
three  months,  11. 

how  determined,  11,  12,  380. 
one  month,  11. 

how  determined,  11,  12,  380. 
in  the  case  of  lodgings,  11. 
from  week  to  week,  12. 

how  determined,  12,  380. 
for  optional  periods,  94,  95. 

now  determined,  343,  344. 
by  attornment,  nature  of,  13. 
contract  of,  1. 

by  lease,  69—76. 

essentials  of,  75. 
agreement  for  a  lease,  112 — 155. 
proof  of,  in  action  for  the  recovery  of  land,  471. 
determination  of,  343 — 390. 

by  effluxion  of  time,  343. 
merger,  344    346. 
surrender,  346 — 356. 
disclaimer,  356 — 358. 
forfeiture,  358—378. 
notice  to  quit,  378—390. 

Tenaitt,  1. 

in  fee  simple,  1. 
at  sufferance,  2. 

cannot  sublet,  40. 

may  be  ejected  without  demand,  2. 

payment  of  rent  by,  effect  of,  2,  6. 

landlord's  assent  to  possession  of,  effect  of,  2. 
at  will,  3. 

cannot  sublet,  40. 

constituted  bv  entiy  under  a  void  leasee  3. 

holding  oyer  by,  enect  of,  2. 

payment  of  rent  b^,  effect  of,  3. 

not  liable  for  penmssiye  waste,  223. 

right  of,  to  emblements,  402. 
from  year  to  year,  4 — 10. 

holding  oyer  by,  effect  of,  2. 

mere  occupation  will  not  constitute,  lOi 

leases  by,  39,  40. 

underlease  by,  39,  40,  468. 

underletting  &om  year  to  year,  468» 
may  distrain,  289. 

not  liable  for  permissiye  waste,  223. 
for  years,  17. 

liable  for  permissiye  waste,  222,  223t 

leasee  by,  39. 
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for  less  than  a  year,  10 — 12. 

zna^  sublet  unless  restrioted  by  agreement,  40. 
in  fee  sunple,  1. 

extent  of  estate  of,  1,  25. 
leases  by,  25. 

tmder  Settled  Land  Act,  1882... 25. 
in  tail,  leases  by,  25,  26. 

under  3  &  4  WiU.  4,  c  74... 25. 

Settled  Land  Act,  1882. .  .26.   See  Set- 
tled Land  Acts. 
feme  covert,  need  husband's  concurrence,  25. 
not  in  pursuance  of  statutes,  or  power  to 

lease,  26. 
confirmation  of,  by  issue  in  tail,  26. 
after  possibility  of  issue  extinct,  leases  by, 
26. 
entitled  in  possession  to  a  base  fee,  25. 

leases  by,  25. 
for  life,  leases  by,  26—29. 

under  Settled  Land  Act ,  1 882 ...  3 1—38.    See 
Settled  Land  Acts. 
Settled  Estates   Acts,  29—31.      See 
Settled  Estates  Act. 
with  determinable  estate,  33,  34. 

confirmation  of,  by  reversioner,  26. 
under  Settled  Land  Act,  1882,  s. 
12.. .26. 
right  of,  to  emblements,  402. 
liable  for  permissive  waste,  222,  223. 
pur  autre  vie,  leases  by,  38,  39. 
Dj  the  curtesy,  leases  by,  39. 
joint,  leases  by,  40,  41. 
m  common,  estate  of,  defined,  41. 
leases  by,  41. 
distress  by,  293,  294. 
payment  of  rent  to  one  of  two,  268. 

after  notice,  268. 
cannot  dispute  landlord's  title,  21. 
remedies  of,  for  recovery  of  taxes,  260. 

irregular,  excessive  or  illegal  distress,  331 — 

340. 
in  case  of  agricultural  holdings,  340,  341. 

of  small  holdings  in  metropolis,  341, 
342. 
selling  distress  before  time,  331,  332. 
after  tender  of  rent,  326,  331. 
not  selling  distress  for  best  price,  323,  332. 
by  action  of  replevin,  337 — 340. 
upon  breach  of  covenant  for  quiet  enjoyment,  161, 

169. 
to  repair,  197,  198. 
compensation  to,  for  improvements  under  Agricultural  Hold- 
■  ingsAct,  1875.., 412— 414. 
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compensation  to,  for  improyements  of  first-claes,  413. 

seoond-class,  413,  414. 
third-olass,  414. 
not  allowed  where  tenant  takes  exhausting  crop, 

414. 
for  improyements  under  Agrioultoral  Holdings 
Act,  1883... 414— 420. 
exhausted  improyements,  416. 
defined  improyements,  417. 
payable  on  tenant  quitting,  417. 
executed  before  1st  January,  1884... 41 7,  418. 
after  1st  January,  1884... 418. 
under  current  tenancy,  418. 
of  first-class,  418. 
second-class,  418. 
third-class,  418,  419. 
measure  of,  419. 
deductions  from,  420. 
liabilities  of,  to  third  persons  for  damage  or  nuisance,  194, 

195. 
neighbours,  239. 

unless  lease  an  authority  to  create  a 
nuisance,  195. 
none  for  consequences  of  vis  major,  239,  240. 
for  waste,  222—226. 

yoluntary,  223—225. 
permissiye,  225. 

under  46  &  47  Vict.  c.  61.... 226. 
for  holding  oyer,  429 — 434. 

for     damages    and    costs    inconed 

thereby  by  landlord,  429. 
one  of  two,  with  assent  of  other,  429. 

without  assent,  429. 
may  be  expelled  by  landlord,  430. 

cannot  treat  rightful  owner 
entering  as  a   trespasser, 
430. 
in  action  of  ejectment,  431,  470. 

for  double  yalue,  431 — 133. 
double  rent,  433,  434. 
for  act  of  his  sub-tenant  in  holding  oyer,  429. 
duty  of  to  preserye  boundaries,  208. 

maintain  fences,  209. 
encroachments  of,  presumed  to  be  for  landlord's  benefit,  208, 

209. 
must  giye  notice  to  landlord  of  writ  in  ejectment,  483, 504, 517. 

Tenant-Bioht.    See  Away-Goxno  Obopb. 

Tenant's  Taxes,  253. 

Tenants'  Coicpensation  Act,  1890... 428. 
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distmguislied  from  landlord's  by  removability,  393. 

vbat  are,  393. 

mortgage  of,  by  tenant,  400. 

Tenahts  in  Common, 
estate  of,  defined,  41. 
leases  by,  41. 
payment  of  rent  to  one  of  two,  268. 

after  notice,  268. 
distress  by,  293,  294. 

Tenants  in  Tail, 
leases  by,  25,  26. 

feme  covert,  need  biisband's  conciurrence,  25. 
not  in  pursuance  of  statutes  or  power  to  lease,  26. 
confirmation  of,  bv  issue  in  tail,  26. 
after  possibility  of  issue  extinct,  26. 

Tender.    See  Payment. 

of  amends  before  action  for  irregular  distress,  336. 
rent,  326^328. 

what  constitutes,  327. 

to  whom  to  be  made,  267 — 269,  327,  328. 

effect  of,  before  seizure  under  distress,  332. 

after  seizure,  before  impounding,  332. 
impounding,  332. 

Testamentaby  Guaedian,  leases  by,  57. 

"Teed  House," 
meaning  of,  240. 
covenants  as  to,  240 — 242. 

Tillages, 

compensation  for,  404 — 412. 

landlord  liable  to  outgoing  tenant  for,  409. 

TlMBEB, 

what  trees  are,  211. 

felling,  when  waste,  212. 

tenant  may  cut,  to  keep  up  waUs,  pales,  fences,  &c.,  211. 

for  necessary  botes,  unless  expressly  restrained, 
^1 1. 
exception  of,  in  lease,  88,  89. 

construction  of,  88,  89. 

Tithe  Bent-charge, 

Under  Tithe  Act,  1836... 252. 

1891... 252,  253. 
payable  by  owner  of  lands,  252. 

where  contract  made,  since  March  26,  1891,  for  payment  by 
occupier,  void,  252. 

where  made  prior  to  March  26,   1892,  in   case  of  several 

occupiers,  253. 
sums  paid  by  owner,  how  recoverable  from  occupier,  253, 
is  not  a  personal  charge,  253, 


672  INDEX. 

Tithes, 

may  be  demised,  68. 

lease  of,  must  be  by  deed,  73. 

Title, 

ooyenant  for  good,  words  of  demise  in  deed  implying,  162,  16d« 
rigbt  to  investigate  intended  lessor's,  127,  128. 

Title  Deeds,  ooyenant  to  produce,  runs  with  land,  442. 

Title  Paeamottnt, 

eyiction  of  tenant  by,  164,  165,  274. 
effect  of,  274. 

from  part  only  of  premises,  274,  275. 
effect  of,  274,  275. 

Trade, 

ooyenant  in  restraint  of,  130. 

to  carry  on  a  specific,  228. 

not  to  carry  on  other  than  specific,  228,  231. 

not  to  carry  on  an  offensiye,  233. 

how  construed,  233. 
against  a  particular,  233. 
construction  of,  233,  234. 
how  broken,  233,  234. 
runs  with  the  land,  442. 
meaning  of  word  in  restrictive  covenants,  230,  231. 
offensive,  what  is  an,  233. 

Trade  Fixtures, 

what  are,  394,  395. 

test  as  to  removability  of,  394. 

Trees, 

property  in,  211. 

rights  and  liabilities  as  to,  211 — 213. 

what  are  timber,  211. 

waste  in  respect  of,  212. 
fruit,  waste  by  tenant  in  respect  of,  211,  212. 

when  not  removable  by  tenant  nurserymen,  395. 
exception  of,  in  lease,  88. 
construction  of.  88. 

rights  in  respect  of  excepted  trees,  212,  213. 
voluntary  waste  m  respect  of,  224. 

Trover,  does  not  lie  for  fixtures  till  severance,  402. 

Trustees, 

leases  by,  23. 

of  bankrupt,  properly  vests  in,  50,  461. 

may  sell  or  assign,  461,  462. 

may  disclaim  onerous  leaseholds,  462—467. 

without  leave,  when,  462. 
within  what  time,  464. 
after  discharge,  cannot  be  ordered  to  pay  rent, 
465, 
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TbtjstxXS — continued, 

of  bankrupt,  liability  of,  462—465. 
leases  by,  50. 
dharities,  leases  by,  49. 

to,  must  accord  with  Mortmain  Acts,  66. 
friendly  societies,  leases  to,  66. 
public  oaths  and  washhouses,  leases  to,  66. 
societies  for  religious  or  educational  purposes,  leases  to,  67. 
settled  estates,  leases  by,  29.. 

effect  of  Settled  Estates  Act,  1877,  on  powers 

of,  29. 
powers  of  leasing  giyen  to,  29,  30. 
lands  for  benefit  of  poor,  leases  oy,  50. 


TJmdeblease, 

distinction  between,  and  assignment,  39,  451. 

idien  amounting  to  an  assignment,  39,  451,  468. 

by  tenant  from  year  to  year,  39,  468. 

ooyenant  not  to,  how  broken,  245. 

mortgage  of  leasehold  by  way  of,  468. 

is  deieaSced  by  forfeiture  of  original  lease,  363. 

determination  of,  343. 

how  affected  by  meiger,  346. 

disclaimer  in  bankruptcy,  466. 

surrender,  355. 

TJkdeblessbb, 

must  obserye  restrictiye  coyenants  in  ori^al  lease,  447. 
liability  of,  for  breach  of  coyenants  in  original  lease,  468. 
to  distress  by  superior  landlord,  469. 
not  destroyed  by  surrender  or  n^erger,  346,  355. 
relation  between,  and  original  lessor,  468. 
permitted  by  reyersioner  to  hold  oyer,  becomes  tenant  at  suf- 
ferance, 2. 
form  of  coyenant  against,  assigning  in,  247. 

UiTDEBLBSSOB,  relation  between,  and  his  tenant,  what,  468. 

•*Ujidbbwood8," 

construction  of  exception  of,  in  lease,  88. 
is  in  nature  of  crop,  213. 

TJjTiyxBflmBS,  leases  by,  48. 

Unstamped  Instbtjicents,  how  reoeiyed  in  eyidence,  156. 

Use,  things  in  actual,  cannot  be  distrained,  302. 

Use  and  Ooottpation, 
action  for,  281,282. 

when  maintainable,  262 — 286* 
who  may  maintain,  283* 

H.  z  X 
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UsB  AND  Occupation — continued, 
action  for — continued, 

lies  against  corporation  occupying  tinder  parol,  283. 
for  the  enjoyment  of  a  licence,  283. 

incorporeal  hereditaments,  283. 
use  of  a  watercourse,  283. 

a  ri^ht  of  shooting,  283. 
a  yem  of  minerals,  284. 
pasture  and  eatage  of  grass,  283. 
against  occupier  under  tr^ty  for  sale,  283. 

IJsSB  07  Prkmtbes,  restrictions  upon,  227—240. 

UsiTAL  CovxNANTS,  what  are,  98,  128,  129. 

Usual  Fbast-days,  meaning  of,  263. 

Yaqant  Possession, 
what  is,  483. 

service  of  writ  in  ejectment  in  cases  of,  482,  483. 
county  court  summons  in  cases  of,  503. 

Yaltjb,  action  for  double,  431,  432. 

Yendob  and  Fqechaseb,  rights  inter  ae  in  respect  of  occupation,  16. 

Yeebal  Disclaimeb  will  not  work  a  forfeiture,  356. 

Yebion, 

furnished  house  or  lodgings  rendered  uninhabitable  by,  173. 

may  be  thrown  up  by  tenant,  173. 

YiB  Majob,  tenant  not  liable  for,  239. 

YoiD  Lease,  effect  of  acceptance  of  rent  under,  8,  114. 

inadequate  amount  of  rent  under,  10. 
construed  as  agreements,  113. 
purchase  subject  to,  22. 

YoLUNTABY  Wastb.    See  Waste. 
what  amounts  to,  223,  224. 
all  tenants  liable  for,  222,  223. 


Watteb, 

of  notice  to  quit,  388—390. 

by  second  notice  to  quit,  389. 
acceptance  of  rent,  388. 
distress  for  rent,  388. 
holding  oyer,  389. 
mutual  consent,  388. 
discharges  surely  for  lessee  from  liability  beyond  original 
tenancy,  108. 
of  forfeiture,  363—368. 

is  only  of  past  breaches,  366. 

by  acceptuice  of  rent  due  after  forfeiture,  364. 

unqualified  demand  of  rent  due  after  forfeiture,  364* 
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WATVBa — continued, 

of  double  value,  433. 

right  to  additional  rent,  272. 
disclaimer,  358. 

Waeraitt, 

for  possession  of  small  tenements  issued  by  coiuity  courts,  615. 

by  justices,  521. 

Wabeanty, 

as  to  availability  andj&tness,  170 — 175. 
none  implied  as  to  state  of  title,  170. 

freedom  from  restrictiye  covenants,  171. 
acts  to  be  done  by  lessor,  171. 
abstained  from,  171. 
physical  condition,  172. 

exception  tmder  Housing  of  Work- 
ing Classes  Act,  1890...  172. 
in  case  of  furnished  houses,  173. 
as  to  condition,  on  letting  furnished  apartments,  173. 

breach  of,  173. 

tenant's  remedies  for,  173. 
express,  173. 

Waste, 

defined,  222,  225. 

meliorating,  not  restrained  without  negative  covenant,  225, 

226. 
injimction  not  granted  against,  226. 
voluntary,  what  constitutes,  223,  224. 

all  tenants  liable  for,  222,  223. 
in  respect  of  buildings,  223,  224. 
land,  224. 
trees,  224,  225. 
fruit  trees,  225. 
animals,  225. 
under  Agricultural  Holdings  Act,  1883... 226. 
permissive,  what  constitutes,  222,  225. 

tenants  for  life,  or  for  years,  liable  for,  222,  223. 
at  will  or  from  year  to  year,  not  liable  for, 
223. 
in  respect  of  buildings,  223,  224. 
remedies  for,  225,  226. 

by  action  for  damages,  225. 

measure  of  damages  in,  226. 
injunction,  226. 
under  A^cultural  Holdings  Act,  1883... 226,  420. 
non-cultivation  is  not,  225. 
by  outgoing  tenant,  225. 

Wastes, 

leasee  of,  by  lords  of  manors,  42. 

encroachments  upon,  by  copyhold  tenauti  208,  209. 

Watohino  Bate  is  payable  by  tenant,  179. 

xx8 


676  INDEX, 

Water, 

meaninff  of  word  in  lease,  81. 
proper  description  in  demise  of,  81. 
covenant  to  supply,  rtins  with  land,  442* 
rate,  whether  withm  covenant  to  pay  rates,  255. 
fittings,  exempt  from  distress,  305. 

Watee-ooubse,  action  lies  for  use  and  occupation  of,  283. 

Way,  Eight  op, 

may  be  demised,  68. 
implied,  84,  86. 

Wearing  Apparel,  exempt  from  distress,  303. 

Weaver,  materials  intrusted  to,  for  manufacture,  not  distrainable, 
300. 

Weekly  Tenancy,  length  of  notice  required  to  determine,  12,  195, 
380. 

Will,  Tenancy  at, 
defined,  2. 

created  by  express  words,  2. 
implication,  3,  5. 

converted  into  yearly,  by  payment  of  rent,  3. 
not  assignable,  3,  242. 
determined,  by  what  acts  of  landlord,  3. 

tenant,  3. 
judgment  under  Ord.  XIY.  on  determination  of,  476. 

Will,  Tenant  at, 

cestui  qtte  irtut  is,  of  trustee,  3. 

when  servant  a,  of  master's  premises,  13. 

purchaser  in  possession  under  contract  which  goes  off,  17, 
cannot  sub-let,  40. 
may  create  tenancy  by  estoppel,  40. 
not  liable  for  permissive  wsuaite,  223. 
right  of  to  emblements,  402.  ^ 
application  of  Statute  of  Limitations  to,  436. 

WiNDPALLS,  211,  212. 
WiNDING-TJP, 

goods  of  a  company  privileged  from  distress  on,  310,  Bll. 
recovering  possession,  in  case  of,  475. 

Woods.    See  Trees, 

exception  of,  in  demise,  88. 
grant  of,  will  pass  soil,  81,  88. 

Woods  and  Forests,  Commissioners  of,  leases  by,  44. 

Writ, 

in  ejectment,  when  may  stand  in  place  of  demand,  368. 

form  of,  475,  476.  

special  indorsement  on,  for  procedure  under  Ord.  XIY*. 
475,  476, 
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Weit— «mWnti«i. 

in  ejectment — oordinued. 

general  indorsement  on,  478. 

of  joinder  of  claims,  478,  479. 
parties,  479,  480. 

description  of,  480. 
seryioe  of,  480. 

when  it  may  be  effected,  481. 
on  whom  it  m&j  be  effected,  481. 
bow  and  where  it  may  be  effected,  481 — 483. 
of  possession  in  ejectment,  498. 

Yeab  to  Ybab,  Tenaitcy  from, 

is  a  term  for  a  year  witii  a  springing  interest,  4,  39,  195,  378. 
necessarily  determinable  by  notice  to  quit,  4,  94. 
distingoifioable  from  term  for  a  year  certain,  5. 
how  it  arises,  4,  113. 

by  express  contract,  4. 
a  general  letting,  5. 

unless  by  deed  which  creates  a  life  tenancy,  5,  94. 
implication  of  law,  5. 

on  holding  over  after  expired  term,  6. 
terms  of  such  tenancy,  6. 
entry  under  inoperatiye  contract  of  tenancy,  8. 

terms  of  such  tenancy,  8. 
entry  under  agreement  for  purchase,  9. 
from  payment  or  admission  of  rent,  9. 

in  case  of  a  corporation,  9. 
ma^  be  rebutted,  10. 
mere  occupation  will  not  create,  10,  430. 
it  determines,  4,  5,  378. 
by  notice  to  qnit,  378. 

verbal  disclaimer,  356. 
proviso  against  determination  by  notice  void,  94,  378. 
is  assignable,  4,  242. 

vests  on  death  in  personal  representatives,  4,  455. 
no  specific  performance  of  agreement  for,  132. 
apphcation  of  Statute'  of  Limitations  to,  436. 
by  parol,  continuance  of  liability  after  assignment,  453. 
tenant  from,  may  grant  leases,  39,  468. 

obhgations  of,  as  to  repairs,  180. 

fences,  180. 
liable  for  waste,  222,  223. 
right  of,  to  underlet,  39,  468. 
distress  by,  289. 

Years, 

tenancy  for,  defined,  17. 
tenant  for,  leases  by,  39. 

obligations  of,  as  to  repairs,  180,  181. 

in  case  of  accidental  fire,  181. 
liability  of,  for  waste,  222,  223. 

YOBXSHIBE  BSGIBTBIES  AcfT,  1884...  109. 

rejfistration  of  leases  under,  109. 
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and  niegal  Practices)  Act,  1884 :  with  full  Explanatory  Notes  and  an  Litro- 
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Notes,  an  Introductory  Chapter  on  Local  Government;  and  an  Appendix 
containing  the  Incorporated  Acts  and  the  RegulatioxM  of  the  Local  Grovemnoieat 
Board.  By  WALTER  G.  RYDE,  M.A.,  Editor  of  "  Reports  of  Rat&g 
Appeals,  1886-90  and  1891-08,*'  and  Joint  Editor  of  ''  The  Local  Government 
Act,  1888."     Demy  Svo.     1894.     Friee  7«.  6d.;  post  free,  6s,  6d. 

Probate  and  Administration. — Law  and  Practice  in  Common 
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LL.M.,  Barrister-at-Law.     1885.    Price  16«. 
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Divorce  and  Matrimonial. — ^Law,  Practice,  and  Procedure  in 

Divorce  and  other  Matrimonial  Causes.  Second  Edition.  By  W.  J.  DIXON, 
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matrimonial  proceedings  than  that  given  here." — Solicitors*  Journal,  Oct.  31,  1891. 

A  Treatise  on  the  Law  affecting  Railwaji  Companies 

as  Carriers  of  Gkx>ds  and  Live  Stock.     Second  Edition,     By  J .  H.  REDMAN, 
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Law  of  Husband  and  Wife.— A  Concise  View  of  the  Law  of 
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an  Appendix  of  Statutes.  By  JOSEPH  HAWORTH  RE1)MAN,  Esq., 
Barrister-at-Law.     Post  Svo.     1883.    Price  Zs.  6d. 
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Law  Bar  Pass  Examination.  By  JOSEPH  A.  SHEARWOOD,  Esq.,  Bar- 
rister-at-Law.    1884.     Price  os. 

The  Railway  and  Canal  Traffic  Acts,  1864  to  1888.— 

Being  the  Railway  and  Canal  Traf&c  Act,  1854 ;  the  Regulation  of  RaUways 
Act,  1873;  the  Board  of  Trade  Arbitrations  Act,  1874;  the  Cheap  Trains  Act, 
1883 ;  and  the  Railway  and  Canal  Traffic  Act,  1888.  The  Rules  of  the  Railway 
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and  Schedule  of  Rates,  and  the  Rules  as  to  intended  increase  of  Charges. 
With  Forms,  Fees.  With  Introduction  and  Notes  by  H.  R.  DARLINGTON, 
M.A.,  LL.M.,  of  Lincoln's  Inn,  Barrister-at-Law.  Demy  Svo.  600  pp, 
1889.     Ptice  16«. 

The   Record    Interpreter. — A   Collection   of    Abbreviatioiis, 
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Compiled  b^  CHARLES  TRICE  MARTIN,  B.A.,  F.S.A.,  Assistant-Keeper 
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